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If THK MATTER OF TRE ESTATE OF ) 
LOUIOA LAUUON, Decersed, ) 
} 
BATHILOA O, LAUDOR, Individuslly APPESL PRO 
and ae Administratriz of the 
Ratete of LOUISA LAU OOM, Deceased, } CIROULTY GOUMT, 
and BSLITTA & LANDON, } 
) QOOR QOUNTY, 
Arrellanta, ) 
. 
7 
BARBARA GAROLIMA FRIEDERIEE AHNER, ; 
Appellee, ) 


Opinion filed Feb. 23, 1928, 
HS. PREETOIRG JORTIOCN TAYLOR delivered the ovinion 


ef the wuert, 


the queetion uson thia append is whether Barbars 
Gavoling Friederike Ahner is the daughter of Louise Leudon, 
who died on duly 6, 1924, Wathilda 6 Laudon and Belitte 
i. Laudon, the appellante, claim thet she be net, and thet 


they are the only heire at liv and next of kin of the da«~ 


| oeaged, and are entitled te the whele of the estate of the 


decexnsed, 


Letters of administration won the estate of 


,oule@e Leudon having been iseved by the Probate Gourt of 


‘fook County to Mathilde Laudes, the appellees, Berbera 


Carolina Friederike ahner (hersinafter exlled wre. Abner) 
filed a petition asking that the order of hetrehip be 
changed so as to shew thet ehe, alao, waa one of the daughter 
of Lovisa Laudon and entitled te o ekare in the estate of 
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the decensed, 


On November 14, 1804, the frobate tous, by 
Jadge Henry Horner, upon the petition and evidence offered, 
ordered thet the prayer of the petition te reseve ve thilda 
G. Leaudon 48 adwinistratrix be allowed; that lettera of 
administration be iesued to the vetiticner; and that the 
order of heirsbip be amended to shor that vathilde, welitta, 
and gre, Abner were the deughtere of, ant the only heirs 


at law and next of kin of Lowien Lauton, decensed, 


4n appeal was teken from thet order te the 
Girauit court. There wie & trial, de novo, withoot a jury, 
in the Cireuit deurt, snd on december 3, 1985, after an exten 
aive hesring, the Jiroult court found and secreted thet tathiida, 
Welittea end ure. Abner were the daughters, ead the only 
heits and next of kin cf Levies Leudon, deceseed. This 


appeal ie by Sethildse ond Helitte Leudon from thet deoree, 


It ia claimed fer the snceliantes thet the order 


or deeree of the Gireuit Court is sontrery to the evidence, 


the evidence is saimewhat volumineove, various 
exhibits having been introduced, and the testimony of ¢ix- 


teen witnesses having been heard, 


the evidence of irs, Abner ia to the effect that 
at the time of the ¢riel she waa 50 yeame of age; that che 
wag born in “inneapolia; that ehe never diseugeed her birth 
with her mother until seven peare ago; thet there wert @ix 
children born to ur. and ure, Leuden, three gone Albert, 
Keil and Walter, 611 of whom died in infancy, and three 
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daughters, welitta, born in L&8S; Hathilda, and she herself 
Was bern on Heroh 22, 1667; that vhat her sether told her 
wae different from the christening certifieste, which ras 
Auguat #2, 1867; that her father and zother were marries 

on October 12, 1866; that her aother, nt the time of her 
death wae between 7S and 74 yeare of ere; that ber sother's 
maiden fase wen Rermund$; that she was sarried under the nane 
Of Sodtean; that her futher was nine yeara older then her 


mother, | 


In support of the cogtention thet ure, sahner ras 
the daughter of Louisa Leudon, there was introduced « trang 
script of the donfirantion heeard from the Kethiehea Evangelical 
Luthern church of Ghicage, which shows thet "Bertha Lauden* 
entered the asoheol of that aengrege tion on Hoveaber 15,1875, 
and whe eonfirmed om April 16, 1881; thet her father's nome 
ae August Laudon; thet she wes sarried to A, ¥, Abner by 
the pastor, John Heyer, on August 21, 1888, and that she was 
born on August °S, 1887. 


in further supcaert of that contention, there was 
introduced an eutograph album, acid to have been given to 
her by her sother, Loules iLeudon, on her birthday in 1863, 
which cmtained, in the handwriting of Louies Laudon, an ine 
gaription written tn Geraan, 2n@ signed by Louies Leuden in 
Germen goript, seaning, substantially, “Your loving mother,* 


Yhe evidence of one Grosa is to the effeet that 
he hed known Mra. shnery snd jire, Lauden simoe 1882; that 
ura, Ahner alwsys, that ie for 42 or 43 yeara, oulled re, 


Laudon, "other", end Yra, Laudon addressed Mra, Aner 
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ag her deughter Bertha; that he want te achogl] sith wre, 
ahner when they were children, that her name was given 


&t e@obool xe Bertha Leuden, 


Qne Sage teatified that he had known “re, abner 
for 49 years, sand thet he heard her address tre, Leudon aa 
“aga,” and wre. Leudon culled her, *“Berthe*. Similar 
testinony wae given by one fohn “ilkening, eho teatified 
that he bad known ura, abner far 48 yeere; likevisee, eiailar 
testizeny es¢ given by Herasn Wilkening, on4 thet on one 
‘9econsion Mra. Lavdon atated that Bertha, wewning wre, Shaner, 
wae her doughter, and, somewhat Jeatingly, told him, *You 


may be my gOn-ine-law some dny.* 


Gane tuatuve Lender teetified that he bed known 
ure. Abner and wre, Leauiton aince 1675; that he Liveé in 
the ese household with them in Seotember end Getober of 
1960; that kre. Laudon gave him some rooms upstaire for 
himeelf, hie wife and two daughters; that on one oecazion 
he asked Mere, Laudon, "thy do you treat a. Landon so une 
kind?* that after some talk, ehe said, *Well, you know 
“Yr. Loudon took advantage of ae before [ was married, and 


Bertha wee the result.® 


end re, Laudon for 19 yeara; thet on one ocoaeion, about 
seven yours before the trisl, at ure, Ahner's house, Ure, 
Laudon toid her ashe hed six ohildren, three boys and thres 
girlie; that the three boys died, and three girfle were still 
Living; that thet was said in the presence of a number of 


people, 
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the husband of vrs, shner testified that he 
and hie wife were married on Ooteber 82, 1868; that he 
was a tencher at that tine in South Ghies yo in a parechial 
eachools that at one time Wdathilda wae one of his pupils; 
that he comwenced calling on kre, Ahner at the home of Ura, 
Leudon; thet when he finelly deteruined te ask fre, ahner 
to become his wife, he asked her verente ehether he sould 
marry their daughter, that they told him #ha wae @ little 
wild; that if he was aetiafied they would agree to ity that 
they were subsequently married, and yr. and 4ra, Leudon 
eeye present; that he Lived at the home of “ra, Laudon 
about a year; that ut that time they ence living on « fers 
in Whiting; thet during tha tise he visited at the paudon 
hawe before bis marrisge, “re, Abner oriled urs, taudon, *sother 


ond Mrs, Loudon efled wre, Ahner, *Hertha*, 


There wee offered in evidence for ura, shner the 
testimony af Edvard Holter, Pestor of the Fwangeliesl Luther n 
thureh of Ghicege, He stated thet he hud chorge of the recerds; 
that the reeords of the chureh were in existence eince 1854; 
thet he had the records of werringes frae 1860 to LETG: that 
the record ghows the marriage of Auguet HE. Laudon, vith 
Louies &, totman in the year L866; that the marriage wee 
performed by Paeter Beyere on October 12, 1886; that August 
R. Lendon was born on Auguet 16, 1839, snd that Louise ¢, 
fotman vag born om April #4, 1848, in Germany. 


Ome of tho ohief elamenta of the evidencefor the 
agoellants pertains to & gonverestion, which, it da stated, 
took place on Thanksgiving Gey, 1919, in the vreaence of 


Mathilda and selitte Leuden, who sre acknowledged and 
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wofine 
admitted te be the daughters of Aupust and Louise Leudon, 
and in the presence ef Lovies Landon, ant of tre, Yelk ona 
Mre, Abner, in erhich Loules Leuden acid that wre, Abner 
wee not her deughter, but her wtep-siater,. fhere ta cone 
siderable testimony on the subject, but in the tiew we take 
of the cage, it would be superflwcus te set it forth in this 


opinion, 


Besides tothilda and Belitta Leudon, the testie 
fied for thenselves, they exlled three other witnesses, 
Bremer, Clare and Jonta, *e have earefully examined all 
their evidence, and although in sany ways it te cireotly 
eontrary to the evidence for the aprellee, we doe net find 
thet it ia aufficiently convincing ss to justify us, cone 
eidering whet the record hers sontaine and eensidering the 
fact that the trial judge suw all the witnesses, in orere 
riding hie Judgment. in @uch & ons¢ as this, the subject 
ef oredibllity is very ieportant, ond ga concerna that 
subject we are not au advantageously gituated ae wea the 
trial judge, It is true, of course, in making proof of 
heirship, depending slawst entirely on matters of memory, 
net infrequently, there is such senfusion and contradi ctica 
in the evidence, Here, however, we feel constrained te bold 
thet the evidence in support of the appellee's gontention 
provea by an obvious preponderance, and sufficiently, that 


ghe ig the dsughter of Loulea Leudon. 


Fer the veisons ateted, the judgment will be 


atiiraed, 


SFPLRSE 
HOLDOM AND VELPOM, GJ, GISQUR, 
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DR. FRANK SXITHIES, 
Appellee, 
} APPEAL FROM 
Ve ) 
BUSIGIPAL COURT 
HEWAY E. BULLOCK, ) OF GHigsGd, 
vasietaatl | 


Opinion filed Feb, 23, 1928, 
MR. PREELDING: JUSTICE TAYLOR delivered the ovinion 


of the court, 


This ia am apresl by the defendent, Henry #. 
Buliock, from e verdict and judgment in the Yonicienrl 
Court in the sum of $3,815.90, in favor of the plsintiff, 
Or. Frank Qeithies, for medionl services which he elaised 


he rendered to the defendent. 


Fae eatatement of clais alleged thet the plaintiff 
and s¢soolntes ren@dered servieces,- incluiing daily visits 
while the defendant wae in # hospital, from September 1, 
to Dep tember 23, 1923, and visits to the defendant's resie 
fenee, from September 33 to sovenber, 1923, of the telue 
of $5,005.00; thet there sae paid on agcount, $1,185.06, 
leaving o belsnee due of $3,815.00, 


The defendent's affidavit of merits alleged thet 
the plaintiff did not render services of greeter value than 
$600.00; that the defendont had peid #1,185,.90; thet he had 
paid more then the reasonable and customary charge for the 
services rendered; that the plaintiff hes overcharged him, 
and he was entitled to recover, by way of seteoff, ©685, 00 
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ote 
as the amount of the overchearce, 


There wes a trial before the court, with a 
jury. m bebelf of the plaintiff, be, himself, testie 
fied, and a Or. Olesen, who wan an associate, and the 
defendant, Sulleck, she wee oulied under Seation 3S, 

For the defendent, the defendent, bimeself, tsatified, and 
doctors Bacon, Willer, and Olesen, Various exhibits were 


introduced in evidence, 


on Auguet of, 1963, the defendant,at the tise 
about Fl yeare old, anlled to aea the pleintiff at his 
office, with » letter of recommendation frou # shysioclan, 
The plnintaff was neay on his vacation, The defendant 
met e Dr. Géelgon who told him he wae Lovking sfter the 
plaintiff's work snd he would examine him and take Gare 
of him if he, the defencent desired, Or. Olesen testi- 
fied thet the defendant said te go shead. Dr. OLeson 
then exarined him, part of the exuminntion taking place 
on exch of the five daya, August 27, 28, 38, 20 end $1, 
and sade a written report of Sia diagnesisa, or, Glegon 
anid that he ordered some Ketaya teken, and recommended. 
thet the defendant go to the Henrotin Hospital; that he 
el led on the defendsnt at the bosoitel each day thereafter 
until Septesber 18, when the plaintiff returned from his 
vacation; that on Septesber 19, he took the plaintiff 
to Henrotin Hespitel and introduced him to the defendonte 
The Last treatment the defendant received waa on November 
12, 1923, 


fo reverse the judgment, the following cantentions 
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are made on behalf of the defendant, {1) that the 

eourt erréd in the udeiawion of certain evidence over the 
defendant's objeotion; (4) that the ccurt erred in exclude 
ing competent teatimony offered on behalf of the defendant; 
(3) that the trisl judge, by his comments ond remarka, and 
his freouent questioning of the nlaintif?'s witnesses 

and crose~exnuine tion ef the dvtenw at's wLingaseas his 
eriticism of counsel tnd witnesses, prejudiced the defende 
ant's case and deprived bin of 9 fair triel; (4) thet 

the court erred in refusing an instraction, requested by 
the defendant, to the effeot that the jury should not cone 
sider the defendant's wealth or income in deteraining 


the value ef the plaintiff's services, 


(1} In the sourse of the trial, upon orosse 
examination of the defendant, the plaintiff offered in 
evidenoe « Letter, written by one Akin ani ¢irected toa 
the pleaintifi, deted ipvemher 8S, 1963, pertaining to, 
the contreverey which had arisen between the defendant 
and the plaintiff in regard to the claintiff'ea charges, 
and which @gontsined the following: 

*On this point, the writer is in 2 position 

to atate positively thet vr, Bullock's average 
income (ag returned for taxation) for the past 
three years, inelduing his aslary from the [llie 
nois Vealleable iron Company, hes been Less than 
$45,000, per annum, further reduced by many oblige- 
tions ‘not deductible’ in his Income Tax Returns, 
With this additions] information, coupled with 
Mr. Sullock's own views and recital of feats, the 
writer truste you aay eer your way to modify the 
charge ae rendered,* 
That was incompetent, It ie true that the defendsnt, hile 
on the stand, stated that he wished his counsel to sak hia 


another question, and thet bis counsel asked what was his 
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income ts shown by hie Ineose Tax for the year 1823, and 
that the witness anevered, “A trifle over £17,902," but it 
is apparent, from what tesok place between the witness -, 
the eourt, and counsel for beth sides, that there was a 
wigganeeption @e to the goupeteney of evidence in regurd te 
the finaneisl condition of the defendant in auch a asse as 


this, 


The law does not permit the walue of the olaintiff's 
services a¢ a doster to be senaured in sny way by the poverty 


Or Tiches of the one te whom they are rendered, The omurt 
gaid in Robinson vy. Gaupbeli, 47 In. G28, 


"There ie no wore reason why this charge should 
be enhanced om account of the ability of the dee 
fendante to pay, than that the serehant should 
charge then sore for » yard of cloth, or the 
druggist for filling a pregeription, or a leborer. 
fore dey's work, *° * * If the ability to pay 
deteraines the reasonebleneése of 2 charge, then 
the rvieher a man ie the sere he should pey for 
any service, %o suah rule of charge can be ree 
eegnized or countenenced by the ler,* 


v. Nisdom, 83 Ark, G01, the sourt held, in a 
guit for compehsation for surgical services that evie 
denee of the finencinl ability of the patient wes not 
admissible. Morrell v. Lawrence, 303 Mo, 7633, gerrissett 
v. fingd, 125 Ala, 364; terd v. Kohn, 38 Ped. 468%; Stevens 
v. Ellererth, 63 N,¥, G83, Ip the Borrell case the court 
eaid, 





"In & case of this kind, if the scleintif? is 
entitled to recover et ell, he ia entitled to recover 
the renaonsble walwe of the eervieces rendered. He is 
entitled te a verdict for the reasonusble valus of 

hie services, although the defendant wey be & san 

of great wealth, The jury, in s onae of thie kind, 
have no goneern with the question of the defendsnt's 
abliity to gatinfy the judgment.* 
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Ig the Hormissett case the court said, 


*The gure or amelioration of dieesse i¢ as 

important 7 Tare Man ge it ig to @ rich ons, 

and, prima fecie et least, the services rendered 

the one &re oF the same value as the same serviese 

rendered to the other," 

in our judgment, the record diseloses thnt cone 

siderable incompetent evidenee ag to the finsnelal atanding 
of the defeniont was introduced, and thet itconetituted sube - 


stantial error in the trial of the cage, 


(2) Error wae aleo committed by the trial judge 
cn the subject of hypothetionl questions, which counsel for 
the defendant undertook te frase and propound to Or. Hiller, 
the witness called for the defendant, The record discloses 
that there was a very pretesoted collocuy, cevering more 
than 20 pages, between counsel and the comrt in regerd to 
the propounding of a hypothetioal queetion ag to the value 
of similar services to those alleged to heve been rendered 
by the plaintiff, and that counsel for the defencant ras 
practically prevented by the court from framing and having 
prevented to the Witness a proper hypothetical queation, 
the trial judge being, apparently, of the opinion thet a 
hypothetionl question would not be coxpetent based only 
on what the testimony tended to prove. Further, the trial 
judge, by constent interjections, prevented counsel fer 
the @fendant from formulating and presenting a coherent 
hypothetical question, while counsel for the defendant wis 
undertaking to question the witness, ag in the case of 
People v. Judyeki, B62 Ili, 14%, "there was a fusillade of 
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interrogations or remarke from the court,* #11 of which 
teken together, obviously, prevented any orderly or coherent 
examinétion, Further, the trial judge eeemed to be of the 
epinion that it was net prerer for esungel to inelude in his 
hypothetical cuestion what the evidence tended to aher, but 
that he ought te pernat the witness to read the testimony 

of the witnesses, and buae the hypothetios] question on 
whet was read, 


%, thie subjest, the following colloquy between 


counsel for the defendant and the court teck place: 


* pe GOVT; The ususl hypethetioal questions in «a ease 
of this kind = in the first place thie ia a sult over fees 
and hypothetical questions are not appropriste here, becouse 
there is no question as to the extent of a wen's injuries or 


damtges, or the extent of bisa illness, 


UR, MARTIN; They ere auing fer money, though. ell, 
I aa ready to state the queation if your Soner permits 


it, if you rule I emnot i will defer, 


THE COURT; Let him read Oector Gleason's testiwony and 
then estate what he thought was the resaaonabdle charge based 
on what Dooter OCleson teetified wae done for the san, Thet 


is perfectly prover, 


BR MARTIN: i have had thie men doen three different 
days « 


THE COURT; hat ie your sisfortume if you have trouble 


making your chm@, 


when 


te tite toe Fhe ytuuoe salt most agames 26 ao Ltayer seta! 
fapnadan «& eteodee ym bedsores <ehesotvdo ser dd ages neodat 
ods to ad of bewsee apt, tates edt gmadia't mod dentenxs 
what md sha Smk ot Kennan wot Teaweg fae aan ae sade ‘gehaies 
dosed meee es hobnes winoren’ ies act ate aotdoow Lopliasils oped 
hosecegrinte ort Sat of eeand in att aiereg ee i da al dans 
te Soashiaed ceapeemie ail as hae | spovanathe ode te 

a Panel non ate 








Oi |e teh salt. seatder RE gk 


woeeted yeoet ion gaat 
bits cea ane et ae ius hivcaoaeendots ede Edel Fearon 





Shon woh Me LeeRey sammie pen wel “ype nays 2 
eek cere thee 4 ae Clue eoaly Sekt ode al ~ Behe ine ™ 
mye ,erod Saicgercs gem amr am Sat fee ttosee~ed San 
” Pais atta 2 Ne Raine Sat Or ee WONT eRMp Om EE one 

SAREE ht RO terete ish ee ner 








- ‘Heo si tt avenon “sot atten on axa “armen m8 


ae here ‘reaoe m0 ne ohtesmp ae state. ee eet ang % 
‘ stele re te i tase i Oke wee th 


nae ‘eats eRGRRO Letoe here wie tad AAU we” 
honed sptate Ghianoenst it acy adgynd? ad fade oaare weae 
Ae OM at AOk oHAd ame balbities acwMnO Kotnug Fade He” 
sma —_ 


uy “ae rss 


eniihivel Rajni awe eee (one ‘bert ovau 4 a, os 








Nipacy ioe 
m ; si 


(63119-1M-2-27) «EB 2 Form 69 


ene 4 seat 
pom, rol ai 
F : a 


Gen, No. ____ Sas wey 

































































ween 


ie te Ve Foe * dean ait mere Diisetieaale ba nino Ltmyoe ne tad 
taeneten «8 Uleotee yon betnevese <Vhewodwie oidhages ne dat 
mitt Yeo ad ay ona wa berl bei ode aetna | Old batmaxe 
tht mt shu lond of Leeman wot TeqONT tq wae ox ta aetates 
dose |, Unciile 4 Aohnws sierot how oth ae cite aed anes Loeiitadteorea 
biciinesseed wry Sao ed weaned ax amt Htorag bad tre and vane 
8 lathe hipetewn ote aoa fae voeanait be ae *e 

, m Y fees eam tage 


meeed at — Baivedion em Peatdue zicsy ar 
or sail hated bith bia siprgended et gat Evanivas 


SG HE ne teeny. seuiiiotie fens oa yen gays 
a eete tie we ee eae aoaly Fork? ote a) dety wide Ww 
CRE yRTOd Mrigorers gem veg amo roen State oMeaedt san 
TO andeNt ale nme 0 the debe ene om ea wee ems on “ewe 

; wae 8 Bet Yo trerKe oar He wa 





SORA a 


flee sore ie att10n x0 patties ex a ee arog, s | 
me tory redo 20% ne Mosboesp ote state et vhset a ‘ 
totem sted < fensm i ohire ed Mh. ae 


hae aida ORO LEtoEe heme wae eed SRO ae 
homed setae efianouwag, 9d 26m dtywedd ad tone Ganbd tea 
FRE severe WS ROE OAD Ram baLhesiee womens ‘eotoed sede wd’ 
ii omnia Titow te om ae” 





‘an F  geiah aiNbe 


bate TS sonat ava ea, ae st ovat . La 





RO cil 4 
VA Mion UN US 


otéwone avas 3 xt | sme 28 tna cata Pity ae 


oe 


A {Na 





oe 


UR, WARTING I am not heaving trovble. { am going to 
rest on the right to proceed with my hypothetiosl cuege 
tien, If your Honor rules seninet se on thet then I am 


through, 


THE COURT; Yau gould have hnd the teatiuony written 

up last night end he could hove read it and could proverly 
anaver the question, If you went to centinue the cease to 
tomorrow in order to give him an opportunity to reed 
Doctor Glesom's tesatisony and then ask him whet be 

thinke wes s reasonable fee for that servige which beetor 
Olesen rendered «né which foecter Suithies rendered, which 
be knowe about, that im « proper question to & witness in 


thie case.” 


-—Sounmel for theCdefendanturge that it sas 
agreed that a bypothetio2l question might be baeed upon 
knowledge to be obtained by the witness reading ever the 
teetimeny of the plaintiff and the defendant. There wae 
some digouseion on that mubjeet, and, seemingly, % re 
luctant acquiescence on the part of counsel for the defonde 
ant, but there wae no agreonent on the part of counsel for 
the defendsnt that he should not sls be permitted to proe 
pound proper hypothetioal questions weed upon 2 atetenent 
of what the evidence itself tended te prove, The Law ree 
culres that the jury should enor just shat faots are assumed 


and enter into the state of facts upon which the witness 
bages hie opinion, Kempsey ve HeGinmiss, #1 Mich, 142; 


Forayth v. Doolittle, 120 0.3, 73; People v. Hoflvaine, 171 
N.Y. @50; Sigmoere on Evidence, Ses, S72 et seq, 
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In our judgment, the court plainly erred in hia 
discussion and rulinge upon defendint's sounsel’, right 


to propound to the ritnese hypothetion! ovestions, 


(3) In the wlew we take of the onme on thie review, 
it does not besome necesesry to consider and vase upon the 
charge that the trial judge, by hie coments or remorke 
prejudiced the defendant’, case, 


The reeord shtors that in the course of the trial, 
a juror asked if he might sek a question, pertaining te 
the ones, privately, and that *2 juror, cownsel dnd court 
retired to Chanbers.* That was highly impreper, 28 theree 
after the other eleven jurors did not hawe the same knorle 
edge of the onse that the other juror did, and it sight 
affeot the deternination of the jury in the jory room after © 


the eaee was gubsitted, 


(4) In our @pinicn, the court erred in refusing te 
instruet the jury, ae requested by esunsel for the defendant, 
thet the facet that the defendant had a large income did not 
authorize it to give te the plaintiff sere then fair and 
reagonable compensation for the services remiered by the 
plaintiff te the defendant, 


For the reasons ateted and the errors comeitted, the 
judgment will be reversed and the osuse remanded fer a new 


trial. 
REVERSES ARDS RENARDED 


HOLDOM AND WILSON, Jd. GOMCUR, 
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WIKS emi KATY ZABOTSRT, 
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Opinion filed Feb. 23, 1928, 


Me, FRECINING JUSTIC“R TaYLOA delivered the ovinion 
of the court, 

This de an sooecl by the defemiente, “ike and 
Mete Gamojeki, huchend and wife, froe = vetdiet and jude 
ment in the “uporier Court in faver ef Joseph mrone, the 
plsintifi, fer dsmeges for on alleced sanault. 

The declaration recited thet on oweuet of, LOSE, 
the defendants, with force snd ayme aseuvlted the plsintifi, 
Vielently seiced smi Inid hold of him amd struck and best 
him with thelr fiets and « ailk bottle, oni in other tips, 
28 @& Peault of uhiok he was mericualy injured. The 
defendonts pleaded not guilty. 

ho brie? hae been Tiled on beheli of the pisintiff. 
The brief of the defendants emmerates fifteen peiats; 
but the vhole oxeument of thee oomeiets only af the 
following oeragreph; 

"fhe plointif!l 444 mot produee cay evidence te support 
the aliegstions in hin declerstion., Tuere was ne 
evidenoe tending to shew tact he hed sustained ony 
injuries a8 @ reeult of an agsnult, fe the coutrory, 
the prependersanes of the evidence tends te eeteblial 
that the defendeat, Keta temojeri, wis seanulted 

the ploimtift ond frat het dei endent, Mike Somojeki, 
come to the resewe of hie wife. The wleintars . ast ne 


time from hie bueinwars no competent | tentisony that 
he padd any — or dewter bills,“ 
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fre evidenes® of the wlaintiff ia thet ea ageurt 
#Y, i908, he win in the grosery snd botcher business at 
4614 uth iprimcfield 4veme, “hieuge; that he wee 
married ond wee Living with his fosily, om the Ziret floor 
of the tallding; that om “agus 27, 1958, betwoon she and 
seven in the morning, the defomdant, Rate Hompjekl, came 
te the store and asked him for 4 cucrter ef a sound of . 
bihlec hom, om) paid him eixtess cwnte emi teak the heme 
oma wat out of the atore; tint abet Tour or five 
mimates later, che come back with the hom amd sodd, "that 
kind bodied nam you give me?" thet he usked ber whet gag the 
matter with 1%; that she out 2% om the counter ani he 
leoked At ever; that she suid 1t bad foo migh ekin and 
fat; thet he took © knife and owk off the Gkin and fat and 
put i on the eenles, ond then said to her to leok ot the 
eealen thot ehe had a supeter of @ sound, ana thet if ashe 
€if not like it, he would give her her soney back emi dhe 
gould po ta some other estore; that che took the sixteon 
gente and cont cut; thet chew four er five minutes later 
she came back with her bustend, ond thot her huebond eolked 
through back of the ceumter ond grebbe’ him, the slaintisZ, 
just belew the choulders, snd soda, "Shot is the matter with 
your" thet he, Bike, the defemdent, held hia, the plnintisste 
homie whdle the defendswh Bote bit bie on the head, on bas 
wight tesple, ith @ bottle, ond broke the bottle; that aie 
eyet were full of blosd and be fell doen on the counter, and 





the defendants went out through the front deer; tet he ovlied 
the police, amd they took bin te thea etetion and them to the 





Ce 


dane ao ttt of LERMely at to eomehve a 
ta PANNE mci sadinguy Sita Seng, ante Die ss we ‘ ™ 
Ne Baa fa poerete® oman 
wOeLs Fes Se: 8 iptinant ote sith ones 3 a: tas poteune 
hae whe aewedid NGL PS i ae jaedaldad eh ke 
sco penne sail penne ” a Ho Tae ea ak. — 


Pass ce Fa ig 7 












a 














wits at ava a. ROE, jonite fone, pened se alibi aid 
tok” Aten tee wel ade the mens sai: " tel soda 
eat iat api ae sees Nes —— we bend ban 











: ~ cal as * we a pte 8 ; 


nents. pon sat pry ade: enone sth ! 4 bie 
wag Cate AER He aR Rem cee gaan. tamer annie 
heaiow ecard ‘eet dete Sara cSaeanit ‘ved ibe hood name anda. 


heepitels, thot they teok tuo stitehes in his head 
at the howodtely thot he went to the hospital four ar five 
times; thot he bud te whey in bed for a weak; that wenn 
while, hie wife took etre of the store; that glagr rae 
taken out of hie heed and = bandage out emg thet ther: woe 
& bbe lump on hie head and it stayed there sbewt a monthy 
thet before the secident he wie very healthy, out 
astersarde, for three or four mouths, he equld not eleep 
or eat, om do anything, beesuee he hes headaehee avery day; 
that he did not have ouch headaches before; thet for 
months attarverds he onuld aot pleep weld, On oregae 
Szamination he teriisied tsot he wae thirty-two yeore old, 
amd weighed 14% pounds; thot ot the tine of the trouble he 
weighed 160 to 165 sowndsa; thet et the tine the defendunts 
esmo in, his wife ab a Kre. “romiela were the only onee 
in the stere, ond he was behind the counter waiting on 
Ken. Bromdeda; thot Bike tock him im hic emme while 
he wee behind the counter, snd the defeniont Kete hit him 
on the head with & milk betfle; that he, himeelf, @$4 not 
touch her ct any time; thet he never hod any trowble with 
her bevore. 

the witness Urondede tertified that she knew the 
plsintiff and pie wife for six years orioy to the time in 
quectien; thet ehe, horeelf, ic 2 married women, 42 yours 
of aye; thet the sew Kete buy something in the sters ond 
go outy that avter « while Kate eome back and threw 
the ham on the counter snd ooid 1¢ wee no goody that 
ene @44 not wont Peythat the olaintit? took the ham «nd 
1mdd 4% seide and put some soney om the counter; thet the 
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fetomicnt Sste took the acney ond went Gowey taunt che 
erae begk & Little Later with bur busthndé: thot her 
husbomd, Silke, cot the wleintifs im hie eerme, ond while 
he was hoiding her by the arar, the defendant Kate, 
sit ie on the heed with a milk bottle, ond then yon 
ewayy; thah the wlaiotif’ fell geun with bie beet broken: 
that the wleintit? 414 net etrike anybody; taat 24 hospened 
aheat sim o'eloek in the worming. 

whe evidence of the pituess Joe Bheek, for the 
pisietitt, te te the effect that he wie in the gxocery 
store on the aurning is erestion cere 2225 to wet some 
hom for hin lwaeh; Ghat the dafendes$ kate ease in cad 
touk some Bus Sad gent eosteira; that tee or §o ree 
minutes later, the defendant Tate oume boek ong sudd, 
Scnet Sind of new €id¢ you give mei" thet the buteber said 
the hom wae 812 right; toot she wis shouting ot the 
pleintig?, emliise Kasi dirty names) thet the sieintis?’ did 
mot cay nueby thet he esdd, PL vou dou't like the mect you 
get your wooey ond you eon go somewhere elce;" thet the 
wisintize mat the money on the caumber and she toos the 
money and went bene; t4at that wae 611 he sowy fast Be did 
not vee any fight. 

the evicwnce of the detemdent, “ate Samejeki, tx 
to the effect thet che took the hem book; that when she 
a4@ ee, the wlaimbhifi teok it from her bund ont came out 
from behind the counter and srotbed Ber by the ama, emi 
said, “You sre not golay $¢ spell my busleese hore say 
weore;* that he got her trem the beek mad crove 4 mekl 
through hey flesh, am4 thet he sheok key umd bit hor is 
the boek; ¢hat he hit her with something on the heed, ond 
hit her several times on the back with sioes; thet che fell 
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doen aul cot cindere in her forchead, emi thot her 
huchené them osma and lifted her wo, duet ohe dha sot 
strike the plointizf vith & milk tettle, wer aid she oll 
him vile nome; that aftervrds che hed eo weer & bendace 
on ker head, 

‘he evidence of the defmnctunt, Mike Semojekd, is 
te the effect tent he did not co tute the plaintiri's 
tuteher stere, grab ond cull hin over the sounter, Ghat 
he went downetedre ond heard hie wife ory; that she os 
iging on the ground ontdide the etere; tet then he and 
Rie wite went upetuire; thet he sew the marke on her 
arm and headg thei he, himesif, did not go iasida the 
2weoery store thet werning. 

Severed withnetees tertigied for the tedencents 
thet they cow bruises on the arme, fingers «ad body of 
the deicndent, Kote Samojeki, | 

Several ef the witmegre@ er dled on behodt of the 
Plaintiff, teatigied thet they did ot Gee ony gute oF 
brubtes on the defendant Entec Tomegeed, sitheuch they cow 
her at or showt the ties in cosetion, 

Tt whi he seen from the Toreacine that the evidence 
ie genflicting and oontradictory, ma, alae, thet the 
evidence in suooort of the plointirsfe eise ac te 2a 
unjustifichle ueseult oni ce to his Anjuries ie much thet 
thie eourt of review would nat be justified in owerriding 
the verdiet ef the Jury. 

In ouch & oaee, one of the daportcat slewente is 
the oredit to he given the wituceser whe testify, snd 


om thet oubjeet the jury vere such mere odwentageously 
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situated thin we ore. They gor Ghe plaintia’ and the 
defoendante end the witnesses, and, 00, were wach more 
able te édeteraine the ercdibility to be civen te the 
teetinery whieh they heard them «¢ ero, Howeover, the 
evidenwe se it sopgere here dm the wooord be oulte cnge 
eiiled, and qubte chvieusly swcle te eupeert the verdict. 
“wah bettie the condition of the recart, ihe jiige 


gent whl be afficsed, 
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TEKLA M. MATURZYNSKA, ) 
povediant,} APPEAL FROM 
Vas ' SUPERIOR COURT, 
EDWIN D. BUELL, as Trustee in )} COOK COUNTY, 
Bankruptcy of HOME OREDIT sales 
ING,, 2 corp,, bankrupt, 
Appellee, ) 


Opinion filed Feb, 23, 1938, 
WR. PRESIDING JUSTICE TAYLOR delivered the 


opinion of the court, 


On January 15, 1926, the complainant, Tekla M, 
Maturgynska, filed a bill of complaint in the Superior 
Gourt, asking that a certain indenture of lease, dated 
January 24, 1924, in which the complainant was lessor, and 
the Home Credit House, Ino, was lessee, be reformed by the 
insertion of certain additional words therein; and that an 
accounting be had and that the defendant, Edwin D. Buell, 
as trustee in bankruptcy of the Home Credit House, Inec., 
account for certain moneys deposited with it as security 
for the lease,: and that the trustee in bankruptcy be res~ 
trained from proceeding with a certain suit in the Municipal 


Court, in which the complainant here is defendant. 


On April 23, 1926, the complainant, pursuant to 


leave obtained, filed an amended bill of complaint. 


On May 18, 1926, Edwin D, Buell, trustee filed 
an answer to the complainant's amended bil) of complaint, 
and, also, a cross—bill, praying for an accounting between 
him and the complainant. On May 25, 1926, the complainant 


filed an answer to the oross<bill of complaint. There was 
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a trial before the Chancellor, and on February 16, 1927, 
@ decree was entered which contained, among others, the 


following findings; 


That on April 20, 1925, an involuntary petition 
in .benkruptcy was filed against the Home Credit House, Inc. 
and on May 30, 1926, it was adjudged « banktupt; that on 
April 22, 1925, one Edwim D. Buell was appointed receiver, 
and took possession of the assets of the company; that on 


June 9, 1925, he was elected trustee in bankruptcy; 


That on January 24, 1924, the Home Credit House, 
Inc. entered into @ written lease, as lessee and party of 
the second part, with the complainant, as lessor and party 
of the first part, of the store known as 1151 Milwaukee 
Avenue, Chicago, which lease ran from March 15, 1924, to 


March 15, 1929, 
That the lease contained the following provisions: 


"It is further understood and agreed that the 
party of the second part shall deposit with the 
party of thefirst part as security for his prompt 
perfprmance of the terms and covenants in the said 
lease by him to be kept and performed, the sug of 
{Two Thousand Dollars ($2,000.00). 


"It is specifically understood that the said 
security shall not apply in payment of any rents, 
and the party of the first part hereby agrees to 
return to the party of the second part © the said 
sum of Two Thousand ($2,000-¢00) upon termination 
of said lease, and the vacation of the said premises 
in good condition by the Lessee.” 


That $1800.00 of the said $2,000.00 was deposited 
by the lesgee with thelessor, as called for by the above 


provisions of the lease, That the lease, alse, contained 


the following provisions; 
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"It is expressly agreed, between the parties 
hereto, that if default be made in payment of 

the rent above referved, or any part thereof, 

or in any of the covenants and agreements herein 
contained, to be kept by the party of the second 
part, it shall be lawfui for the party of the 
first part or the legal representatives of said 
party, at any time thereafter, at the ejection 
of said first party, or the legal representatives 
thereof, without notice or demand of rent, to 
declare said terms ended, and to reenter said 
demised premises ------- » either with or without 
process of law » and the said premises again to » 
repossess and enjoy as before this demise," 


That on May 3, 1925, the complainant served or 
procured to be served upon the Home Credit House, Inoe., 


the following notice .in writing: 


"PLEASE TAKE NOTICE that you have failed to pay me, 
on May 1, 1925, the sum of Three Hundred ($300, 00) 
Dollars, for rent, and the further sum of Two Hun- 
dred (#200,00) Dollars as security, as provided in 
the lease dated January 24, 1924, executed by you, 


"I have, therefore, elected to, and do hereby de= 
clare said lease terminated, and you are hereby 
notified to and directed to surrender possession 
of the store demised by said lease, commonly known 
&8 1151 Milwaukee Avenue, Chicago, Illinois, * * * 


"You are further notified that by reason of your 
permitting a petition in bankruptcy to be filed 
gt your firm, and having a receiver appointed 
of the assets thereof, and of your interest in the 
above mentioned lease, and by reason of other de= 
faults herein mentioned, and otherwise occurring, 
I have heretofore elected, and do hereby declare 
the said lease terminated, 


“You ewe further notified that I hereby Likewise 
declare forfeited the sum of money heretofore de= 
posited by you with me as additional security for 
the terms of said lease, all in accordance with 
the terms thereof," 

That by the service of said notices, the complain- 
ant and cross-defendant elected to and did terminate the 


lease, and reentered and took possession of the premises, 


and thereupon their relationship of landlord and tenant 


ceased and terminated, and the cross~- defendant became 
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wohl 
liable to account for and pay to the cross—complainant, 
Edwin D. Buell, as trustee, the sum of $1800,00, which 
had been deposited as security for the performance of 


the lease; 


That all the rents up to the month of April, 1925, 
were paid by the Home Credit House, Inc., and that the 
premises were vacated in good condition by the lessee; 
that on and after April 38, 1925, and the balance of the 
month of April, 1925, Buell, as receiver of the bankrupt 
company, was in possession of the premises covered by the 


lease; 


That the sum of $1800.00 was deposited with the 
lessor under the leasé as security for its performance, 
and "is a penalty in law, which upon the fermination 
of said lease as aforesaid,” the crossedefendant was bound 
to repay to the cross-complainent, the trustee, in bankruptcy 


of the lessee; 


That the trustee in bankruptcy never occupied 
the premises involvéd in this suit; that he was not elected 
as such trustee until June 9, 1925; that the leasd between 
the complainant and the Home Credit House, Inc, was terminated 
on May 8, 1925, and the relationship of landlord and tenant 


between them ceased to exist on and after that date; 


fhet there was no mutual mistake of the parties 
to said lease in the drafting and signing and no case had 


been made out by the complainant entitling her to a reforma= 


tion of the lease, 


fhe decree ordered that the bill of complaint filed 
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by Tekla M, Maburzynska, be dismissed for want of equity; 
that the defendant and cross-complainant, Edwin D. Buell, 

as trustee in benkruptcy of the Home Credit House, Inc, 

have and recover from the complainant, Tekle M. Maturgynska, 
the sum of &1.800,00 and costs, This appeal is from that 


decree, 


It is contended for the complainant, Tekla M. 
Maturgzynska, thet the evidence showed that through the 
mutual mistake of the parties and the scrivener, a para= 


graph was left out of the lease, 


The allegation in the bill of complaint as to 


what is claimed was left out of thelease is as follows; 


"that it was the intention, understanding and agree~ 
ment of your oratrix and said Home Credit House, Inc., 
by and with the duly authorized officers thereof, that 
said sum of $2,000 in said lease and rider therein 
mentioned to be deposited by said Home Credit House, 
Inc., with your oratrix, was for the purpose of secur~ 
ing and guarantseing her against loss in the event 
that said lease was terminated by operation of law, 

or by the bankruptey of said Home Credit House, Ineo," 


In an @arly case, Adams v. Robertson, 37 Ill, 45, 


the court said; 


"Written instruments are made to express the 
agreements of parties, and the safety of community 
requires allegations of mistake in them should be 
regarded only where the evidence is clear, free 
from suspicion, and entirely satisfactory, Parties 
after the lapse of time, and under other circum 
stances, may differ, widely as to the terms of an 
agreement, and experience hag demonstrated the nec=- 
essity of preserving them in a repository more safe 
than the recollection of witnesses," 


National Fire Ins. Co. vs John Spry Lumber Co., 255 I11. 98; 
Hoops v. Fitzgerald, 204 Ill. 325; Bonney v. Stoughton, 122 
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Iil, 536, Steinmeyer v. Schroeppel, 226 Ill. 9; Miner v. Hess 
47 Ill. 170. 


The question arises whether the alleged mistake 
wes proven by clear, satisfactory and convincing evidences, 
The evidence for the complainant on the matter in question, 
was introduced in an effort to show that the serivener, 
in drafting the lease on January 24, 1924, omitted there- 
from a particular clause, There is considerable evidence 
in regard to that it is claimed were, or should be, the 
contents of the ohRause, that is, just how it should read, 

It is claimed on behalf of the complainant that the parties 
met on January 24, 1924, at the Hatterman & Glanz State Bank, 
1118 Milwaukee Avenue, Chicagogp and entered into the lease 

in question, It is the evidence of one Ossowski, a clerk . 
in that bank, that the lease was executed in his presence; 
that there were present at the time, Fleischmann and Hollander, 
who were officers of the Home Credit House, Inc., Goldman, 
one of their representatives and attorney, the complainant, 
and one Bagno; that the President asked him to put in the 
lease a seourity clause in case they should go bankrupt if 
the place should remain vacant; that $2,000.00 was to stay 

in her possession; that he dictated that to a stenographer; 
that when the lease was finished, he just glanced at it, and 
told the persons presént that he was inserting & clause in 
the rider; that they proceeded to sign it after they examined 
the lease; that the complainant looked it over, although 

he could not say that she read it; that as a matter of fact, 


the clause referring to the $2,000,00 was left out. 
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The evidence of the complainant is that she went 
to the bank to have the lease entered into; that Ossowski 
wrote the lease; that Fleishmann, the President, said, 
"He gays he is going to deposit @8,000,00 in case they go 
bankrupt or they will not fulfill the lease, all the terms, 
that $2,000.00 should be left in my possession for my losses;" 
that she said she agreed to that and wanted "to put that 
in the lease;" that she said to Ogsowski, "That he should put 
that in the lease;" that at that time the lease and ride 
were drawn up by Ossowski, When asked, "Did you know at the 
time you signed the lease and the rider that that had been 
left out?® she answered, "No wir, She further testified 
that $1800,00 of the $2,000.00 was deposited with her by 
the Home Oredit House, Ine,; that $600.00 of it was paid 
to her at the time the lease mas signed; that the Home 
Gredit Houséy Inc, moved out of the premises in April or 
May, 1925. 0, cross-examination, she testified that she 
did not read the lease after it had been written by the 


sorivener before she signed ite 


There was offered in evidence the deposition 
of one Fleischmann, who was president of the Home Credit 
House, Ince He therein stated that he rented the place of 


business from the complainant on January 24, 1924, 


It will be seen from the foregoing that the 
evidence concerning the alleged mistake is not only not 
clear and satisfactory, but very confusing, very ambiguous 


and altogether unconvincing. 


Taking all the evidence for the complainant 


and analyzing it carefully, it would be found to be im- 
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possible to make out sufficient to justify the conclusion 
that the parties, at the time the lease was drawn up, under — 
stood and intended to include therein any such clause as the 
complainant claims in her bill of complaint was part of 

the lease and part of the understanding at the time it was 
drawn upe Further, instead of the evidence for the complain= 
ant making out a clear and satisfactory ease, it is, upon 
examination, not only anbiguows, conteng/ and confusing, but 
lacking in plausibility, Further, the alleged mistake did 
not pertain to the substance of the transaction, that is, 

to the leasing of the property in question, but pertained 
only to the deposit of certain money as security, There 

was already in the lease & clause to the effect that 
$2,000.00 was to be held as security for the performance 

of the terms of the lease; so that the omission of the 
disputed clause, that is, as to the possible bankruptcy of 
the lessee, did not affect, in reality, the substance of 

the transaction itself, which was the leasing of the pre= 
mises, Hoops v, Fitzgerald, supra, Steinmeyer Vv, Schroeppel, 
Supra. Then, too, the evidence of the complainant is that 
after she signed the lease she noticed that Ossowski had not 
put in the disputed clause, and, yet, although that was in 
January, 1924, she made no complaint concerning the omission 
until nearly two years afterwards, Apparently, assuming 
what she testified to to be true, the matter appeared to 

her to be of tery Little, if any, importance, 


No claim is made by the complainant that there was 
any fraud or misrepresentation in the matter, nor does she 
claim that she had no opportunity to obtain knowledge of the 


terms of the written lease, The evidence shows that the 
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complainant is an educated woman, a graduate of the 
Dental School of the University of I,linois; that she md 
been practicing since 1903, and has # degree of D.D.S, 
from the University of Illinois, 


Considering all the evidence, it is our judgment 
that there is no sufficient reason for this Court of Review 
to override the judgment of the Chancellor, He saw the 
witnesses and was far more advantageously situated to 
determine the matter correctly than we are; furthef, we 
think the Chancellor was entirely justified in denying 
the reformation of the instrument which the complainant 


sought. 


It is contended on the part of the complainant 
that there is no evidence to support the finding in the 
decree that she served, or caused to be served, any notice 
in writing on the tenant, terminating the lease, That is 
answered, however, by @ mere reference to the sworn alle= 
gations in her original bill, wherein she specifically 
states that such notice was served, In our judgment, the 
lease in question was terminated by the conduct of the 
complainant, The notice of the termination of the lease, 
which notice was served on May 2, 1925, was not served 
after the adjudication of bankruptcy, but before, and 
being served at that time, brought the lease to an ends 
Collier on Bankruptcy, 13th Ed. Vol. 2, p. 1658; Christo- 
pherson v. Harrington, 136 N. W. 389 (Minn, ) 

Objection is made that the trial judge erred in 


ruling out certain testimony in the deposition of Fleisch= 


mann, We find no errors in the rulings that were made, 
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Further, counsel for the complainant has not in any way 
pointed out any such alleged errors, and has submitted 


no argument on the subject. 


As to the $1800.00 deposited as security for the 
performance of the lease, it was provided that 1% should 
be a2 penalty, Advance Amasememt Co, ve. Franke, 268 Ill, 


579. 
The lease contains the following; 


"Qt is specifically understood that said 

security shall not aply in payment of any 

rents, and the party of the first part hereby 

agrees to return to the party of the second 

part eaid sum * * * upon the termination of 

said lease, 
The lease was terminated by complainant as lessor on May 22, 
1925, when she served notices of termination, and there arose 
not only an implied promise to return that sum of money, 
but there Was an express promise in the words of the lease 


that the amount should be returned. 


For the reasons stated, the decree of the 
Chancellor will be affirmed, 
AFFIRMEDs 


HOLDOM AND WILSON, JJ. CONCUR, 
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In this oase there wae a trinl before court and 
jury which culminated in a verdict and judgment for $10, 000, 


and defendant brings the reserd here for review by appeal. 


The declaration in this onuse charges that on 
the 30th day of Hovember, A. 0. 1934, the defen‘ant wae 
operating an elevated railroad in the City of Chicago, ae 
@ carrier of passengers for hire; that it saintained » 
station on Yestern Avenue in enid city, for the ourcose of 
permitting persons to become passengers upon seid railroad, 
and to furnish them a we@ane of entrance to ite treins; 
thet on the day in question, plaintiff's intestate, Gheries 
@. Hendricks, then and there entered the station of said 
defendant for the purpose af becoming a passenger, and 
thereupon one Luke 2». Reesor, who was at the time an agent 
and ticket seller for the defendant, made an agscault upon 
and shot plaintiff's intestate, wit) 2 certain pistol or 
revolver, and as a result the said Charles ¢, Hendricks 
was killed, The declaration further avers that esxid dee 


ceased left surviving him e widow, = father and a sister, 
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ae next OF kin, and that they have wen and are by reason 
of the death of anid charles @. Hendricka deprived of their 
means of supoort; claiming demages to the olaintiff, ae 


adninistrater, in the sum of $16,060.00. 


fo this declaration the defendant pleade’ that 
on the day in question the plaintiff's intestote enterad 
the anid stetion of the defendant and with force and ares 
opened a drawer conteiniag certsin moneys of the defendant 
which was under the care and oquatody of its servant, Luke 
RD Reesor, and was at the time engmged in the act of 
robbery, and had the money of the dsfendent in hie possession 
in the ooamission of said crime, ans that when his action 
in this regard was discovered, the said plaintiff's intestate 
made an assault on toe servant of anid defendant, who thevee 
upon defended hisself and as a result of his defending bime 
self the plaintiff's inteetate was shot and killed; ond 
that said Hendricks met bis death as a regult ef hie 
atteupted crime, 


The testimony in the case shows that the decease? 
wae steady and industrious. At the time of his death he wae 
living et the home of a ure, John Hundley, at 4832 Meemolia 
avenue, with his wife, &¢ the time of the ocourrence in 
question the decessed's wife woe at her former home in Quincy, 
Tilineie, end had been sway for about tro weeks, There rag 
no eyé witness to the oegurrence exeept Receoer, the servent 
and ticket agent of the defendant, and that after the affair 
wae over he waa lying upon the floor ef the station between 
the entrance and the booth waed by the ticket awent for the 


purpose of selling tickets to those seeking transportation, 
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A H. Dressel, a witnese oiled on behalf of the 
Plaintiff, teatified that he was the president of the 
West Central State Bank; that he Lived at 2211 Roosevelt 
Roud,; that at thetiae of the sheeting he and his wife were 
Walking north on Western avenue and were psssing the lee 
vated atation; that he saw 4 men lying on the floor and another 
man putting an army overcoat over him, with a gun in bis 
hand; that another man walked into the station and the wite 
ness followed him; that Eeesor, the men Fith the gun, sea c; 
"Wheat the hell do you fellows want? Get out of here or 
I'll give it to you, teof; that he was not near enough 
to testify whether he faa intoxicated or nots; thatthe man 
wage evidently exeited or something else, because he pointed 
the gun at him and used the words referred to; that the 
police then came up and he went in with them; that after 
the shot » couple of sen and probably 2 couple of women cume 
running out of the station, exclaiming that a man had veen 
shot; that the ticket agent did not have o coat on when he 
firet saw him but was in his shifb sleeves; and that he 


got bis cont out of the office, 


Thomas Condon, called as a witnes# on behalf 
of the plaintiff, testified that he was a captain of 
polise in the sity of chicago, on Kovember 36, 1934; thet 
he got to the elevated station about six e'olock; thet 
there was a considerable crowd of peonle; that a man was 
Lying on the floor, dead; that there were severel officers 
there; that he examined the bedy and found it had a bullet 
wound at the base of the nose, xzoing Ticht through the 
head; that ‘he saw Reesor about aix thirty o'elock and 
agein about ten thirty that night; that he said he hed 
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had some Liquor that day; that be took him to hia home and 
got & bottle referred to by Reesor; that Reesor told him 
he gotthia bottle from some passenger that aorming, out 
néar Forest Park; and that he had had a drink before be 
vent to work in the afternoon; that he examined the body 
of the man on the fleor end did net find any weepons; 


and thet, in his opinion, Reesor was intoxicated, 


Walter Green, 2 police officer, celled ae a rite 
mess for the plaintiff, teatified thet he went to the station 
in question with officere Csrroll,and Gollepy; thet neener 
at the time he saw him eas intoxiested, and that he staggered 
and atuttered when he spoke, On croee-exsuination he 
testified that he did net remember vhether on the ori«inal 
trial before Judge ucGoorty in January £925, he head esid: 
*Well, I would net say he wen drunk, but he emelled awful 
af liquor, snd had been drinking;® that he believed the 
agent, Reesor, had a sweater jacket on at the time be 
got there; that he did aot remember sceing any change 
om the floor vhen he wee at the elevated station or that 
the onahler’, enge “ens tore about;" thet there were sen 
stooping doen and picking wp empty shells or something, 
but he did not remesber whether they were picking up 
shella or change, 


Agnes Peterson, a witness for the vlaintiff, 
testified that on Noveuber 30, 1924, she wea in the vigine 
ity of the Gerfield avenue elevated station when she saw 
& man standing with a gun in hie band, end he fired one 
shot, then another and by the time she got out he had 
fired three or four more shota; that at the time ef the last 
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three or four shots she was outside of the etation, ond 
ahe would judge there had been five or gix shote fired; 
that the san who was shooting ras satending facing south- 
@ast and she eould see his profile; that he bed a gun in 
bai acs that she did net know ehere his left hand was; 
that he shot down at an engle ond she did not hear anyone 


speaking. 


Helen Beatty, another witness for the piaintif?, 
testified thet she worked in a Loop departwent atore «end 
lived at 2410 Gongress atreet; that she wag in the tea tiog 
about five o'clock that afternoon and bad a conversation 
with the ticket agent; that the agent was Reesor; thet 
when she went to purchase a ticket he asked her if she 
used ticketa wery much; thet he seemed to be under the 
influence of liquor «nd tried to strike up s conversation 
with her; that he told her he would sell her a pase, which 
he did, and for which she paid $1.25; that he then sugzested 
that she get @ position with the elevated road and then said: 
"You are a spotter, are you?*; that he then came out of the 
cage and took hold of her arm, and brought her around the 
cage and showed her a gun which waa lying on 4 shelf; that 
he told her he eae working for the railroad as = detective 
and was working on robbery cases; and that the company 


had sent him around to see about the holdeups. 


Jamea Duffy, a witness oalled on behalf of the 
defendant, teatified that he was a police officer; that he 
knew Reeser and had seen him at the oolice station on the 
night of Hoveuber 30, 1924; that there wes nothing sdout 
his eppearonce that indbosted he had been drinking. 
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Sabine Loftus, # *itness for the defendant, 
testified thet she wis eu operator for the Ghicage Repid 
Transit Company ind knew Heesor; that on Sunday evening, 
November 30, 1924, whe regeived a mesenge from him stating 
that he had shot @ holdeup manj that he called her again 
later ani asked her if she had celled the pelioe; and 
that, over the telephone, he anpesared to be sober, 


Sarah Delaney, for the defendent, testified 
that she vas & ticket agent for the Traneit Company; thet 
ghe was relieved by Reesor about three o'elock on the 
afternoon in cuestion; thet ehe talked with him end tured 
over the money in the safe to him, and ales the ticketa; 
that to her, there waa nething to indicate that he had been 


drinking or "ag intoxicated, 


Hels P, Hangen, 4 witness for the defendsnt, 
testified that he wag 2 guporviser for the hie: go Rapid 
Tremait Gompany; thet he procecded to the Yestern avenue 
station when he heard of the shooting, and arrived there 
around 5:46; that he aawy Feraer and be wee seber; that 
Reesor asked the witness to enll Sis wife and tell her 
whee he wag; that when he arrived af the station he found 
some tickets and change acattered about inside the booth, 
which ws picked up by the police officer and handed to 


the agent. 


arthur AR, Met#, witness for the defendunt, testie 
fied that he wae a resident surgeon of the Yashington 
Boulevard Hospital; that he went over to the station and 
heard Reesor tell his story, anc that, in his opinion, he 


wag not intoxicated, 
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Timothy %. Casey, = police officer for the 
defendsnt Gompany, testified that when he got to the 
atation, Reesor wag standing at the ent of the ticket 
booth and the desessed was lying on the floor, with his 
head towards the end of the booth and his feet out toe 
werda the entrance door; that there were papers and money 
on the floor of the booth; and that, in his opinion, 


Reesor was sober. 


Louis Beal, teetified that he »ma road dispatcher 
for the elevated railroad; thet he vent to the station in 
Question and sesked the egent what was wrong and was to1d 
that be bed just shot @ hold-up man; thet he asked him hor 
the trouble onme about and be anawersd; "“{ wna downstairs 
fixing the fire and I heard footsteps upstairs, sand as fT 
Gane up to investigate I found thie men in the booth*; thet 
it Looked to him as if there hed been » souffle in the 
booth; that the money drawers rere opem; end that the . 
agent appeared to be sober, To the saze effect was the 
testimony of enother of the defendent's witnesses, Charles 


HH. Lobert, 


Mire, Mary keesor, the wife of the agent, Luke 
0. Reesor, testified that they Lived at 2611 West Harrissn 
Street; that her mother lived with her; thst she and wr, 
Reesor had a drink just before dinner; and thet there 
was no other liquor in the house, exespt the Ligquer in the 


bottle the volice obtained. 


Luke D, Reesor, & witness called on behalf of the 
defendent testified that he waa forty-five years of age; 
thet he hed lived in Ghiengo since 1910; that during the 
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World Sar he wes connected with the United Stetes Aray on 
the Mexican border; that he had served in the Hevy four 
years end © es in the marine corpe four years; that he had 
worked for & time for the Poet Office Department in Chicago 
Since the Yorld Warg thet he wes a tioket agent for the 
elevated roed ainece June, 1954; that he had no regular 
atation but waa assigned to different stations from tise 

to time; thet on the night of November 89, (the Saturdey 
preceding the day in question), he bed worked at the bese 
plaines Avenue station; that after he had completed his 
work, & man hed come thr®ugh the station and asked him 

if be wanted a drink, ani handed bin ea smali bottle partly 
filled with liquor, and told him te keeprit; that he judged 
he wes o trainnen; thet he only hes twe drinks on the d«y 
in question, the last one being between two and three 
o'elock = he thought it wea a little after two -; that he 
reported for duty at the Featern Avenue Station in the 
afternoon; thet they kept about $15,600 et the station; that 
when he went to relieve the other agent, he signed ber rre 
port end compared it with the money and tickets on hand; 
that he did not knew Gharles ¢o. Hendricks, the decessed, 
but that he aw him shent 5:20 of 5:3c a! clock; that he, 
the witness, wea in the ticket booth at the time and cbserved 
aA man at the corner of the booth, stooping dorm, and thst as 
he raised up he threw a one ride ticket through the window; 
that it went om the floor and he remarked to the man thet 
he did not need to throw hia ticket at him, ani the aan 
said he would come around and pick it up but that he told 
him never mind he would cick it up himself; that Hendricks 


appeared to be under the influence of liquor and used 
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abusive language, end said: You are a lot of bums working 
for @ millionaire company;* that & lady cae throngh just 
then and he asked Hendricks to step around to the eset side of 
the booth; thet she asked his about sn Aurora and Elgin train 
and that he"butted into the conversation®, and the witnese 
toid hig he waa directing the lady; thet he walked around 

the booth and “I turned to clos# the door leading into the 
booth, but 1 observed his hand wae on the doer and I conid 
not close the booth;* that a trein came and be told him it 
wae his train; thet he, Hendricks, walked through the door 
leading toward the train; thet he observed there was no one 
in the station; thet it was customary for the station «gent 

to tend the furnece; that he had an eutomatic pistel in the 
booth, and thethe picked it up and put it in @ holeter that 
he had on, and stertedt the furanse which wos in the Dagte 
ment; that when he got to the leat etep leading inte the 
furnace room, he heard someone walking ever the floor above 
his head; that when he ran back he observed a man in the oeoth 
at the money drewer; thet be asked him what he was doing; 

that he lifted hie left hand in which he had some paper 
money, and said: "J ag going to take these and ride, i 

said, You will, like hell, and I stepped in the booth, * * * 
he struck at me with his left hand, * ** I reached under 

my sweater for my qum and in some wanner, [I do not know just 
how, “y gun caught in the holster, * * * J discharged a 
couple of shots from my gum in getting it out," that the 

man had his right hand in his hip pocket and was "coming 
Sonardd thas he fired a shot or two at his legs and ran 

back ae far as he gould tovarda the weet side of the buliding; 


that he was sure he had struck him in the leg, sna he asked 
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him if he would stop; that he said *no®, and as he wag 
backing towards the entrance of the statiog, the man made 


anether lunge et him and he fired again and the man drovped, 


OW crosaexaaination he stated that he had warked 
for John J. Mitehell, at Lake Geneva, that is, he had worked 
for contractora on different estates, including ¥r. witchell'a; 
thet the furnace referred to wes located right at the foot 
of the staira, in the basement, (from the plat, the stairs 
leading to the begenent seem to be aome distance from the 
booth end near to the entrance te the traine,); that it 
was ebout ten feet from the foot of the atairs to the furnace; 
thet he did not do anything to the furnace; thet he left the 
door te the booth unlocked; that there was a sorter whe 
Cleaned out the furngce but he didunot know whether he came 
several tines during the day or not, to take care of it; 
thet some times these porters worked at the stations in the 
afternoon, snd at come stations in the forenoon; that he 
gould net state whether or not he was in the door of the cage 
when he pulled his guny or wag entirely outside; that he knew 
how to use a gungy that he kept becking away fros Kendricks, snd 
was nearly over to the wall; that Hendrieks followed him, curge 
ing; that he did net eee’ the bills in hie hand at that time 
tut thet he must have had them becnuse he sar them there, 
when he was in the booth; that he shot him before he got to the 
wall but that he kept riyat on coming towerd him; that he 
thought he fired two shots accidentally, when he wag pulling 
the gun from the holster; that he was afraid the man was 
going to sheet him because he hei his hand in his hip pocket; 
that he took the aoney out of the man's hand after he fell, 
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and took it back to the booth and put it in with the other 


money, 


Or. James Whitney Hall, & witnees ealled for the 
defendant, testified thet he was a physician and had 
graduated fron Georgetown, and had received his medioal 
degree from the (miversity of Kentucky; that ordinarily, 

2 doae of whiskey is eupvosed to disappear entirely 
within an hour, and that ene drink of lieuor at tre 
o'closk should not have any effeot by five o'clock in the 
afternoon, He stated that there is a great difference 


between whiskey end moonshine, 


John Dewd, called ag 2 witness for the defende 
ant, testified that he was a porter for the elevated raile 
road; that he had four stations to take eare of that he had 
bean at the Festern arenue station at abscut five o' cloek; 
that he talked with Reeser; thet he did not aspear to be 
drunk or abnormal. Ke also deseribed the Lights at the 


station, 


The testimony of Officer Green, taken at the 
eoroner’s inquest, was read in behalf of the defendant for the 
purpose of impenchnent. From that testimony 1% would apnear 
that OffLeer Green had stated that he enelled liquor, but 
eould not say thet Reesor was intoxiested, and that he did 


not stagger or fall around, 


WR. JUSTICE HOLMOM delivered the ovinion of 
the oourt. 


While we do not hold that there was error in the 
admission of the foregoing evidence, yet, as the judguent 


must be reversed for errera in procedure and there must be coo os 
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another trial, we do net decides any question regarding its 


probative force, 


Ag &® guide to the court on anretrial of this 
onuse if may not be inappropriate to point out that defende 
ant seekacto avoid responsibility for the death ef plain=e 
tiff's intestate by making a defense under the second plea 
eleiming that deceased at the time he met hie death wag 
engaged in committing & crime, viz., robbing the ticket 
booth of defendant ef some of ite money, and that ite 
servant shot decenmsed in an endeavor to protect not only 
the property of defendant but his own life, This is an 
affirmative lasue which enste upon defendent the burden of 
proving the alleged erime by evidence sufficient to convince 
a jury that deceased was guilty of such attempted crime bee 
yopa all reasonable doubt, & preponderance of evidence 


on this phase of the onse is not sufficient to meet Legal 


requirement, In Rost v. Noble & Co,, 316 Ill, 357, the 
court erid inter alia: 


we « * ¢he onge is founded upon ® eriminsl 
offense whieh is charged in the pleadings and 
wuat be established by the evidence to saintain 
the cavua@ of action, and that the sessure of 
evidenoe required in Tilinois when ® erisinal 
offense is charged in the pleadings andi must be 
shom to eatablieh the cause of aation or dee 
fense is such ag removes every reagonable doubt 
of guilt. This role, which has prevailed from very 
early in the history of the State, has ween cone 
sistently adhered to and frequently announced, ez~ 
cept in actions of slander or libel, in which it 
ia provided by chepter 126 of the Revised “tratutes 
of 1874 thet it shall be competent for the defende 
ant to establish the truth of the astter charged 
by & preponderance of the testimony, (Crandall v. 
Dawson, 1 Gilm, 856; Darling v. Senks, 14 Il, 46; 
WeGonnel v. Dslaware witunl sefety Ins. Oo. 18 id. 
228; Harbison v. Shook, 41 14. 141; &prague v. 
Dodge, 48 1d, 142; Germania Fire ‘Ins. do. Ve Klewer, 
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123 id, 599; Grimes v. Hilliary, 160 143 141; 
People ¥. Sullivan, 218 id, 419; Nolnturff v. 
Insurante Co. of North America, 248 id, 9%; Oliver 
vV. Roms, 289 id, 624),* 


The declaration contains the following averment; 


‘ami the plaintiff avere, that the srid Gharles 

& Hendricks, left surviving him one Forest Hendricks, 

his widoy, and one John Hendricks, the plaintiff, his 

father, snd one Flossie Gtolberg, his sister and next 

of kin, who ere still living and by reason of the death 

of the said Sherles ¢. Hemdricks, the said Forest 

Hendricks, Jom Kendricka and Ploesie Stelberg have 

peen and are deprived of their zeans of support,* 

fhere was evidence chowing thet the deceased Left 

as his next of kin hie widow Forest Rendricke, his father 
John Hendricks, and his sister Flossie Stolberg, and as 
appears from the averment of the declaration sxbove quoted, 
they by the death of deceased “have been and ere deprived 
of their means of support.* There is no evidence in the 
reoord that deceased ever contributed one dollar to the 
aupport of either hie father or his sister at any time. 
Aa to his widow there ia & presumption of law, Fhich ree 
quired ne evidence to support, thet she was dependent upon 
him for support, and there being no evidence toe the contrary, 
it is sesumed that he did support her during the time she 


wae hie wife, 


The judgnent of $10,000 is the maximum smount 
allowed by stetute, Did the jury award that sum because 
there were three persons who hed lost their supsort in the 
death of the plaintiff's intestate? Ye are unable to 
say - but it stands to reason that the jury would in all 
probsbility ellow more for three dependents than they 


would for one. The verdict may be regarded as assessing 
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the damages of the three, tro of whom were not shown to be 
dependent upon decemend in the slightest degrees, While it 

may be thet the aacunt of the judgment might properly be paid 
xlone to the widow, that will net cure the defect in the sroof 
that neither the father nor sister were dependent, and theree 
fore were not entitled to be included in the damages awarded, 
Furthermore there ia proof in the record thet the widow during 
her married life wae selfesup erting, and trat she worked 

and enrned wages, Under the evicence in this record the 
father and cister of decedent should have been eliminated 

frou the case se dependents upon the denesaed for their 
support, or the alieged fact of devendsnty should have been 


gupported by proef of that faot, if fact it waa, 


It waa error to adait evidence that the wages 
of lathers in Ghiosgo wore 215 a day,in view of the absence 
of any evidence that he ever worked as ® lather in Ghiesge 
or anywhere elee, or evexy earned £15 a day or any other sum 
a3 8 lather, Such evidence was misleddigg end cxloulated 
to sislead the jury in believing that he eerned 715 a 


day se o lather, 


For the feregGing errors of procedure the 
judgment of the Cirouit Court is reversed and the cause 


revanded for & new tricl. 
REVERSED ARD RRBAN DED. 


TAYLOR Ped. CONGURS; 
FILSON? J, DIRSENTS, 
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THOMAS PADOEN and WILLIA® PAIDER, 
doing dbuginess aa Fsdden Sros., 


Appellees, 


Ve GIRCHIT OGURT, 


QOOK COUNTY. 


| APPEAL FROM 
WILLIAM RAPPALL, 
) 


Appelisnt, 


Opinion filed Feb, 23, 1928, 


MA. JURTIGS HOLDOM delivered the opinicn of 


the eourt, 


fThie ie en aetion brought by the siaintiffe 
against the defendant for commissions claimed te be due 
them as agente for the defendant in selling certein real 
estate ond the improvement thereon known 28 os, 2307 = 


2909 Logen Boulevard, Chien go. 


4n avopropriate declaration was filed to #hich 
defencent interposed a plen of the general issue, The 
cage has been before three juries, On ‘arch 36, 1926, 
becnuse plaintiffs were unable to give the requisite 
evidence that they were Licensed real estate agents in 
Seago, @ juror was withdrawn, and the cause continued, 
On January 21, 1927, the onge again came on for trial be~ 
fore ® jury, and on the 24th of January, 1927, » verdict 
wae Fendered by the jury finding the issues for the plain- 
tiffs, snd damages were assessed at 71800. Sefendsnt 
soved for a new trial, and on February 28, 1927, the motion 


for & new trial was eranted, and on the sane day, evidently 
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by inadvertence, the suit wae diemissed for want of proge}- 
eution, and on March 14, 1927, the order of dismissal wie 

GH aotion vaented, On that day the csuse came on for 

trial before the court and another jury, and on the next 

day the jury found the isevee for the plaintiffs and seseased 
their damages at the sum of $1800, On Asril 27, 1927, defende 
ant's action for a new trisl was overruled and Likewise his 
motion in arrest of judgment, and judgment entered upon the 
verdict for #1800 and cests, end defendant brings the record 


#6 thie court for revier, 


Ho errora involving the pleadings or the inatruc= 
tiona of the court to the jury are argued by defendant, 


Therefore these questions are waived, 


It is argued for reversal, however, that the 
verdict and judgment sre againat the weight of the evidence, 
and thet there are errora in the trial court's rulings woon 


the evidence and the Law, 


On ® careful rending of the evidence there is not 
disclosed to us eny reversible rulings of the trial court 
4n either the admission or rejection of evidence upon the 
trial, Before this qourt has the right, as distinguished 
from the power, to reverse the judgsent on questions of fact, 
it must be able to say that the verdict of the jury is cone 
trary to the greater weight of the evidence, In the face 
of the fact that two juries, upon virtually the same ewidence, 
— come to the same conelugion in thelr separate verdicts 
and mMve assessed plaintiffa dewges at the sum of $1800 in 
each, and after » osreful pereual of the evidence in the 
record, having in wind likewise the findings of the jury in 
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each of the aforessid triala, we cannot aay that the verdict 
in the appeal before us for review is manifestly agai nst 

the preponderating foree of the evidence. Gy, the other 
hand, we are entirely in accord with the jury's findings in 
this record, The findings ef the jurore on the questions 

of fact are not to be lightly disregarded. The speciesl 
province of the jury is to find end determine facte in 

the ease, Therefore the judgment ill not be reversed 

on any of the questions of fact determined by the jury, 


ag shown in the record before us, 


*e think the legsl situation of this casd is sube 
atantially covered by the holding in Fox ¥. Ryan, 240 111, 
391, where the court said: 

‘there a broker ig employed te sell property 

by the owner, if he preduess a purchaser within the 
thme limited by his euthority who ie ready, willing 
and sble to purchase the property upon the terms proe 
posed by the seller he ia entitled to his commissions, 
even though the seller refuses to perform the contract 
on his part. * * * If, after the making of such a 
eontract, even though exeeutory in form, the purchaser 
declines to complete the sale and the seller refusee to 
— performance, the broker ought not to be deprived 
of his commissions, He hae done all that he oan do 
when he produces a party who is sble, and in binding 
form offers to purchase upon the proposed terns," 

Yhere are aany ctees in the Supreme and thie court 
holding to the same effect, The plaintiffs rere exployed 
vy defendant, ae real estate brekers, to sell his preperty 
above described, and they fulfilled 211 of the duties ree 
quired by law by aovepting such @erployment snd in producing 
@ purchaser ready, ble end willing to buy the property at 
the price at which plaintiffs were authorized to sell the 
game, fhe failure to aveil thereof is entirely cherceable 


to defendont. Plaintiffs ae real estate agents earned their 
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commission, 


There is no error in the rulings of the court 
upon the lew or facts, and therefore the judgment of the 
@ircult Gourt ia affirmed, 

. AFFIRMED. 
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POLONIA KUNDROTAS, 


Appellvnt, 
) APPEAL FROM 
) 
Te , SUPERIOR OOURT, 
) SOCK GDUNTY, 
MAMIE MIGRIKA, j 
) 
Appellee, ) 


Opinion filed Feb, 23, 1928, 


WR, JURTIOR HOLMOM delivered the ooinian of 


the court. 


frie is en setion on the case for agsnult and 
battery. Goth plaintiff and defencent are Fowen gd 
apparently from their names of the seme nationel origins 
There vas a triel before court and jury, “nd « verdict 
ef guilty with damages assessed at $750, upon which the 
court, after overruling motions for a new trial and in 
arrest of judguent, entered judgment, snd defendant 


brings the record herw for revier by aprenl, 


There was a two count declaration, the first of 
which charged that defondant on duly 2%, 1925, asvavited 
plaintiff by pulling her heir and striking her with her 
fists, end kicking her; that defendant damaged her dress 
of thevalue of $50, and thet as 2 result of suc sseault 
plaintiff was prevented from performing her usual house= 
hold duties, 2nd necessarily laid out and peid the sum 
of #860 in an effert te cure her bruises and other injuries 
occasioned by such assault, The second count charges | 


& general agseult on the seme day, Defendant pleaded 
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the general igseue and son ssssult demeane end a replication 
a@ injuria was filed te the second plea, 


Or, Gharlea K, Bornes, >laintiff's medical attende 
ant, testified aa to the extent of her injuries, On the day 
of the occurrence he visited her in the Auburn Ferk Hospital, 
and upon exemination of her person found her to be guffering 
from shock and dase and = lacer&tion zhboit twe or three inches 
long and one side of her face wee greatly swollen, She also 
had an “enlargement of blood*® (ehatever that weang) about the 
size of the doctor's fiat; that she wae black and blue over 
her head above her eyes with miner bruises on her left 
shoulder; that she wags serstehed up in places; that after 
being treated for her objeotive injuries and shook she was 
taken to her home; that she remained in bed under medical 
treatment for five weeks; thet she “devreloned numerous 
infeetions®; thet ahe eomplsined of digziness and severe 
peing and *had headache*, end thet ten deys before the trial 
he wae treating her for the foregoing subjective symptoms; 
thet ehe had & marked weaknees in her Left foot and that 
the pupils of her eyes were slightly enlarged, fhe wecios] 
man eleo testified that one hand seemed to be weaker than the 


other, 


The plaintiff’ testified that defendant, rit out 
provoestion on her part, while she was returning from her 
garden in the oe at Slet end Vinoennes avenue, 
Chiesgo, struck her over the head sith a etick, e@lzed her 
a Whore snd threatened to kill her, and that from the effect 
of such striking she beceme unconscious, There was some 


eorroboration to this testimony. Aocerding to the testisony 
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of other witnesses plaintiff and defendent engeged in a 
fist fight, snd that plaintiff's husband eaid, "see which 
one ie the best fighter, fizht it oute" Another witness 
swore that plaintiff hit defendant on her nose, According 
to one Witness the fight continued ten minutes, and he 
left before the end of the fight. it waa in evidence 

that plaintiff's husband encowreged the fight and at 

times asaisted in it, This however he denied, 


Def endant urges for revergal errore in procedure 
and im the giving of inetrustions, and in refusing te 
grant a new trinl, The evidenes is of an extremely cone 
tradictory character, which made it peculiarly the prevince 
ef the jury to solve these aprarent contradictions in the 
testimony, The jury have the adventage not possessed by 
this oourt of seeing the several] witnesses end observing 
their demesnor upon the witness stand, their sanner of 
testifying their apparent onndor or lack of it, and therte 
freem are better able than wre are to judge the credibility 
of the witnesses and te solve the diaputes in the teetimony 


ef such witnesses, 


It is the law that if the teatimeny of sleintiff 
standing slone and uneontradioted is sufficient to sustain 
the verdiot, thet thie court will not disturb the judgment 
entered thereon, unless it oxn asy from all the evidenot, 
that the vwerdiot is contrary to the probative force of th 
evidence as a wholes It ia our opinion that the evidense 
of the plaintiff was amply sufficient to sustain the verdict 
of the jury in her favor, end while the evidenceof defendant 
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contredicte that of plaintiff in many substantial particue 
lare, still we would not be justified in disturbing the 
eonelusione to which the jury arrived ag to the forse and 
weight of the evidenor before them, and we are not prepared 
on the evidence to suy that the verdict is contrary to ite 
preponderating foroe after alee weighing carefully the 


evidence of defendant found in the record, 


Or. Barnes was claintiff's attending physician, 
and treated her conatantly from the time of her injuries, 
suffered from defend nt's assault upon her, te the time 
of the trial. ‘Therefore atatenente made to the physician 
at the tine he treated her for her injuries were properly 
admigeible in evidence, snd particularly is this ao where the 
aooter testified that he did not sake the examipation he did 
make just prior to the trial for the purpose of qualifying 
himself ae a witnear te testify in the case, fere he testifye 
ing as an expert witness, the rule contended for by defende 
ant would prevail, «nd such testimony as to the statements 
of the patient would not be admissible on the trial, The 
court hela im I, G- jie Re OG, We Button, 42 111, 438, that 4 
physician when asked to give bia opinion ss te the csuse 
of a patient's condition at o partiowlar time sust, necessarily, 
informing his opinion be, te some extent, guided by rhat the 
sick person may have told him, in regard to paine and suffere 
ings. Weet Ghicsge & Phil ve Kennelly, 170 ibid, 508; 
Greinke v. Ghicego Gity Sy. Go., 234 ibid, $64, in which 


latter case the court seid: 
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*ctatements, however, uade by an injured 
party which form part of the res gsutae, or thone 
aade tO his physician during trestment, scone 
stitute an. exoention ta the general rules, and sre 
added tted by reneon of the fast that he will not 
be presumed to prevaricate at the very instant 
of his injury or while he is atating his physical 
gonditiop to « chysician from shom he expecta and 
hepes to receive medicrl aid, nor will he be pree 
sumed to feign diseage, pain or distress under 
theses sonditions in which he is ordinarily cbserved 
by strangers or his friends and neighbora,* 
Be find no errer in the testimony given by Or, 
Barnes in relation to the condition of his patient, plaintiff, 
at the time when he treated her for her injuries suffered ae 
& Tesult of the asemult upon her by defendant. We find neo 
error im the rulings of the court upon the evidenes, neither 


of Gr. Barnes, nor any of the other witnesses, 


in an dasue raised under & replication ge injuria , 
to a plea of gon assault demesne, the burden is cast upon the 
defendant te preve that the assault was msde im necessary 


defense of bis person from an attack by the olaintiff, aS 
said in Relmengsohneider v. Heusis, 175 111. App. 172: 


*On an ilasu@ teken upon & replication de in- 
urle to a plea of son assault demesne the burden 
$ uyom the defendent to prove the weseult wee 

made in necersary selfedefenge and that in aking 
the assault he used no nore force them wag necease 


ary.* 
To the seme effeot ie Anderson Art Gs. ¥. Greenberg, 118 ibid, 
217, . 


befendant contends thet en instruction given at 
the instance of plaintify telling the jury that the rule 


is that defendant may “uee only such feree sa was necessary” 
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was @€rrontous, becwuge defendant contends that the true rule 
is that defendent may use such foree as appeared to be nec 
essary, Hot oomeeding that the form in which this inatruetion 
was given was erroneous, atill if it were, ee think such error 
favored defendent, The difference between “was neseasary* 

and "as appeared to be necessary" we think favored defendant. 
Furthermore, #s the court snid im Leeklieder v. Ghiszgo City 
Railway Co., 172 Til. awp. S57, 


* The pleintiff gave treo instructions contain- 
ing the seme error, if it be an error, and theree 
fore cennot complain, " 

Defendant's instruction contained substantially 

the game vice if auch it be, where it is said, "yet if 

you believe from a preponderance of the evidence that the 
defendant used only such foree as was reasonably neceseary 
to protect herself, or such force ae 2 ressoneble and prue 
dent person under the same or @imiler circumstances would 
exercise under the aame or similer cireumeatances, then you 
should find the defendant not guilty." As this instruction 
contains substantially the same vice as that about which 
defendant sompleing, she therefore is estopped to cemplain 
that plaintiff's instruction in this régard was erroneovg, 
ag no where in defendamt's inatruotion dese he use the 
expreesion “use euch foree ag appeared to be necessary,” 
#0 thet defendent's as reli as plaintiff's instructions in 


this regard were in accord, even if erroneously 20, 


Gounsel for dsfendant complain of the number of 
instructions given ani the reiteration of certain principles 


of law more favoreble te plaintiff then to defendant, and 
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that the giving of these instructions constituted reversible 
error, It is true that defendent requested but one instruction, 
whieh the oourt gave, end thet the court at the instance of 
Pleintiff gave thirteen instructions, While sush number is 
unequal, that of ite¢if, if the instructions were without 
error, would not warrant a revergal, As said in Erovits v. 

310 ibid, 287; 





*Even though a number of instructions involve 
the reiteration of certain principles of law which 
are more favorable to one perty than the other, the 
repetition is not ground for reversal, if ths ine 
structions are appropriate to the law and evidene of 
the case," 


Hor is it reversible error becsuse there was repetie 
tion ef the legal principles in some of the instructions given 
at the inetance of plaintif?. 


If counsel for defendent wished other instructiona 
than the one he tendered given on hie behalf, it was his 
duty 26 counsel to prepare auch instructions, fer not ae 


doing he cannot be heard to eomplein, 


fhe record faila to diecloze any reversible rulings 
of the trial ecurt in the admigaion or refueel of evidence, 
or in the giving of instructions to the jury, or in denying 
defendant's motion for a new trials or in entering judgsent 
upon the verdict. Therefore the judgeent of the Superior Court 


is affirmed, 
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Opinion filed Feb. 23, 1928, 
GR. SUSTICR HOLDOM DL LIVERE.) Tal Oy TRTGN oF PAE 
OUD 
This is am aetion between the plaintiff landlerd and 
the Gefendant tenant, arising wiler « lease dated Moreh @, 
1924, and ranning for 4 term of five years snd one month ¢om- 
menging April 1, 1924, umd ending April 30, 1929. ‘The 
premises dealsed were stores numbered 5847 and 3949 west 
Roosevelt Head, Ghieage, and were to be ssaupied for an 
autauobile show ond Ggalesroom and agoeaseries. The Lease 
Centeined & warrant of ottomey «mi power to gonferas jud gent 
fer rent at the eovernl times when such rent olght reasin 
unpaid. Ga Jume 18, 1925, under tre power of stternsy counts ined 
in the lease, a judguent wis aonfessed for rant for the mouth of 
dune, 1926, $950 with 280 added for attorney's fees, ani 
judgnent thereon for 5400 entered of record. (m motion of 
defendant with supporting affidavita, on August £7, 1926, 
the judgment by sontessien wos opened and defendant let im te 
plewdi. There was a trial by court and jury, «ith a verdict 
for defendant, snd a judguent thereon June 17, 1927. In 
the last named judgment order the judgeenk of June Lk, 1926, 
by confession wie set saide, From the judgment of June 17, 
1927, plaintiff prosecutes tais opoeal, 
Plaintizf aeesigne for error the giving to the vourt at 
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the request of defendant the last inetruetion, whiugh is as 
follows; 


She gourt inetruets the jury a4 a matter of Law 
that if you bolieve from the evidense in this esse 
that the preaises im question were not ready for 
oceupamey wntill aiter April first, 19k4, und if you 
further belisve frou the evidence that the plaintiff 
promised and agreed to put the plumbing ond the 
water pipes in woh repair atter the exesution of 

the iease in mestion, ond if you further balleve 
from the evidence that said repuirs were not made 
by the plaintiff, «nd if you further belisve thet 
theresfiter water and other refuse fell from the 
eviling or “Slis of said premiees to cnd upon the 
autemobiles displayed im the stere reom im question, 
and if you further believe that thereby anéd on 
sesount thereof suid defendent suffered substantial 
damage and injury or was prevented frem sondueting 
hia basinese im the usual ond customary manner, 

then you are inatrusted that if said defendant 
yaoated said premises and surrendered or offered 

to surrender the keya therefor te the plaintiff, 
then the law saya that « genestructiva evietion 

of the tenamt Has scourred, ond in such event you 
are ime tructed that such cow tractive eviction extin- 
guishes all lisbility for rent frem the dute of sueh 
eenstruetive eviction sand in scch esew your verdiot 
should be for the defendant; * 


that the court erred in denying pleintiff's metion for a new 
trial snd that the verdict md judgnent are agsinat the law 
and the evidence, 

fhe iease was in writing ond under uesl, Therein, inter 
elisa, the defendant covensnted that ne had reowives the 
demised premises in good order, repeir end coudition, md 
would so aiintaim the same during the term at bie own gost, 
There wag a rider to the lease im which the plaintiff Lessor 
agreed to make certain structural changee and repsirs. That 
pisintiff did so ie neither challenged by the aiiidavitea, ner 
by the other preefs found in the reaord, Deteniant bases 
his defense upon a constructive evietion by his lendlord, the 
Pleintiff. Defendant alee relies upon vonversations with 
his londlord varying in seversl particulars the terms of the 


written demise, 
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it ig atiomatie that a lease under seal oxmmot be chinged, 

Varied or altered by any ogreewent resting in parol, whether 
mie prior to the exesgution of the lease of aubsejuent therets, 
Petendant urges that the preniges were not ready Ter secupaney 
in the month ef April, 1924, ond that be went inte posession 
on Moy 5, 1924, Taking such contention at ite face value, 

it bas no effect upon the relation of tha parties. The rent 
for the month of April is not involved» There eing no evi. 
deneé te the vontrary, we will aseume it wae paid. We are only 
gongerned im thie appeal with the rent claimed ta be due for the 
month of June, 1925, and the attorney's feas, for whieh the 
original judgaent by confession was entered, 

it ie elaimed cleo thit plaintiff promised te mke repaire 
te the plumbing and atop water from leaking, - thia im April, 
1924, Gueh promise, if made, under the authority of Horlow v. 
anlik, 169 Ili. App. 624, was o nudum pastum and of me binding 
foree or effect. Defendant was bound by the terme of his Lease 
tO make any repoire which were necessary te be made during the 
tera of his lease, Defendimnt likewise glaimed that the premises 
were not im repoir when he entered inte possesgion. Phat claig 
ie abertive for the reason that he covenanted under geal that 
the premiges were in good vepsir oni eonition, end there is ne 
evidenee in the recerd that defendant wae influenced te execute 
the lease by any fraudulent representations made by his lendlord., 
All the repuire that the olaintiff agreed te make were contained 
in the rider to the Lease, and nothing regarding repairs te 
plumbing ie found therein, 

Tne reagen for the sendiuet ef defendant, we think, is 
apparent frem hie own etutement, mde te his lendleréd, waieh 
was that he wae going to move to hie own plage ab 2162 ogden 
Avenues, Ghiewgs, aid thie before making o0Y glaim of constructive 


evietion from the premisass, 
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At the tine of waking that statement there was a "fo Rent" 

sign in the windew of the store in which was a notices to apply 
to “Kaplan Brothers, Noah Autoncbile gales Ge,, $162 Geden 
Aveme", Defendant slese teld plointiff that be found it very 
hard to keep two storesup; thet he wae kept busy at the other 
place, aud that acest of the customers who winted to buy mo chines 
wanted to se¢ him personally, smd they go to the Oeden Aveme 
etere for that purpose. The evidential fucts atrongly bear out 
this theory, Befendunt had a store on Ogden Aveme, where he 
transacted business, and to that stere he soved trom plaintiff's 
premises, Ee 414 it te suit hie own conveniences; snd it alse 
appears that he asenved plaintiff that he «ould pay the rent, 
and that he woulé have no diffioulty in getting 4 tenant at an 
advanced rental im order te mike up for mach money he had spent 
during hin ecaupaney in the improvement ef the preaises, When 
plaintiff said to defendant, "What ie the mtter that you are 
moving", he replied, “Well, we just Gecided that we cannot 

take eare ef both places, and we are going te hove one sales 
room on Ogden Avenue, You people need not worry 1c fur as the 
rent ia eoneerned, That will be paid whether I am here or not, I 
ean rent that place.” 

Defendant alse gave in evidence that the toilets above the 
store got out of order and that water therefrom and fram « wash 
vowl leaked dowm through the fleorsa above the store oné damaged 
some aut ouobiles in the store; ond that « left in the tuilding 
over defeniant's demised premises, was rented to s secial 
society, and that great disturbing ucisea were ande, to the 
amoyanee of defeniant and the interruption of his busiwes in 
the evening. 

While sll this testimeny wae denied by pieintiff ond his 
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witnesses, it igs suffielent te say that the plaintiff under hia 
lease to defendant wae not responsible fer euch eoourrences, 
fhere ia no evidenee in this recora that any of the uatters 
complained about by defendant was caused by any set of the 
plaintiff, and furthermore defendant did not remove from the 
deniaed premises on sgcount of any such matters during the time 
ef the oecurrenes thereof, and net until sfterwarde, “hetever 
Feason he aay have had to slaim a eaustruetive eviction before 
renoving, mo sugh vondition was im exietence at the time he 
wacated the prenisea. 

fhe gourt admitted auch evidense resting im parel de hors the 
govenante in the leage, and to this may be attributed the ver- 
aict of the jury. Withowt sueh evidence, which ehould net hove 
been adaitted by the court, there could hove bean mo legitimate 
evidence left «hich would justify the verdict of the jury. 
¥rom « perngal of all the evidenee in the revoré we do fing, 
after eliminating therefrom the avidense erroneously simitted by 
the comt reeting im parel in an efiert to vary the terma af 
the demise in the resoré under seal, that the verdict of the 
fury is contrary to ite prebetive forse, On the sdulasible 
evidmes in the reaord the sourt should have instructed a verdict 
im favor of the plointiff, 

fhe inetruction lest referred to is defective in many 
particulars, but fatally so in ite direction te the jury that if 
they find frem the evidence that the plaintiff promised ané 
agreed to put the plumbing and the water pipes in such repair 
after the execution of the lease in q estion, and if they further 
believed thet seid repuirs were net made by plaintiff ané that 
water and ether refuse Tell from the ceiling or walla of the 


Premises te and upon the uutemobiles diepleyed in the store room 
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ao ther 
of defendant, and that thereby he suifered subatantisl damage 
and injury, then if defendent vacated the premises om gurrenicer- 
ea or offered to sarrenier the keys thersior to plaintiff, the 
isw says that » conetruetive eviation of the tenent has cecurred, 
ana that such conctructive eviction extinguishes all lisbliity 
for rent from the dute of sueh eviction, ami in eueh ozwe their 
verdict should be for the defendumt, This instruction mis- 
@irected the jury and thereby they vere mislel to find the 
verdict they did, for all euch propesitions of law were erroneous, 
Ags #ai€ in Biske ¥, Renauas, 26 [11. App. 466; 
“fhere is no implied contract on the part eof a 
landlord that the leased presigces are tensntable oF 
that they will continue se during the term, nor is 
he bound to repuiy unless he haa expressly agreed 
to 46 bo in the lease or gontrsst eof hiring, m4 a 
prenise to repair, sade after the lease is sutered 
inte, is a mere nodum peotum, and no lisbility ox- 
iste for a failure on his part to sake auch repairs.” 
Barrett vy. Boddie, 162 Ill, 479, ia to like effect, in which 
@use the sourt said; 
"fhe eviction sought te be shown by sppellant 
Was sors tructive, The possession of the o emises 
Was Fetuined by the tenont utter the slieged sets 
of eviction, Possession retal ued after an alleged 
constructive evietion is a wiiver of the vight of 
abandonment, No sonetrustive eviction existe with~ 
out a aurrender of possesgion, With retention of 
possession after constructive eviction, liability for 
rent exicts, sscorting to the terms of the lesse during 
occuganey thereunder, * 
What tue gourt there said is eguslly «pplicable to the 
instant ease. 
Detendant's counsel seek te bring the inetant esse wi thin 
the ruling of Gibbone v. Hoefield, 299 Til. 456. In this 


attempt they certainly fail, aa thie ease ie not comparahle 





with the Gibbons eave. In the Gibbens case the pr eal ses 
leased were the store smi basement ef = building to be ereeted, 
ami that the seepage of water inte the basement thereof after 


the tenant entered inte possession, was auch as to sonstitute a 
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eonstructive eviction, the water resaining in the basement 
making it unfit for oneupaney., Im the ingtant esee the desised 
presises were in existence ami defendent entered inte and enjoyed 
the pesesapion thereof withent any act interfering «ith suehk. 
eccupsney euimiting from the plaintiff’ lendlord. In the Gibbens 
sage the defects were latent beaause the building was not 
ereeted and ite oondition sould net be sntiolpated by the tenant, 
while in tae inetant ease whatever defeota there may haye been 
were known te defendant when he exeguied the lease md thereunder 
entered inte the poaseasion ef the demiaed premises. The 
Gibbons case ig elearly distinguishable from the couse at bar, 
The judgment orier ef June 17, 1927, in thie appsal, 
Containg the following: 
“fhis cauge coming on for further proceedings 
kereln, it is considered by the court that final 
Gatent be entered on the verdist herein, md that the 
udiguent tendered herein against the defendant, Jacob 
Hubin, by confeesion on June 12, 1925, for Four Rundred 
and 00/100 Dollars ($400.00) be vacated and set aside 
and for naught eatesmed, and the piciitiff take nothing 
by tuig euit, emda that the defendant have and recover of 
and from the plaintiff the sests by the defendant herein 
expended, and that execution iseue therafor,* 
The judgment last quoted is reversed and the esuss ip 
reaanded te the Municipal Court with instructions to expunge 
that juigsent from ifs reserd, and te reinstate and out in fell 
force and effeat the judgment «cgsinat defeniant by confession 
of June 12, 1926. 


REVERSED AND REMANDED 
WITR DIRAOTIONS, 


faylor, P. Je, and Wilgen J,, eoncur, 
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LEIBOWITS & PORTER, IWO., 
a corporation, 


Appelles, 
APPEAL FROM 
Ve MUSIGIPAL GOURT 


OF CHICAGO, 
U, J, HERRBAMR, 


ge ee ae Mice cca Tt ia Steet” Rin nat raat tel 


Apreliant, 
Opinion filed Feh, 823, 1928, 


Wh, JTETIOCK WILSON delivered the orinion of 


the court. 


Thia is an aetion besed upon & guaranty entered 
into wareh 31, 1926, at Ghiergo, Illinois, and which was 


ag follows; 


*®Ghicago, Ill., Hatch Bist, 1926, 


*for s velunble consideration, the receipt 
of which is hereby eeknowledged, I guarentee to 
pay to Leibowitz & ferter, Inc., of New York City, 
Nes, Gn demand any beiance on any bills fer goods 
bought of said Leibowitz & Porter, Ine., Tron March 
lst, 1926, for the sceount of the Illincis shirt 
Gompany, or tr. ¢. ¢. Goernwell, of 506 South Wells 
street, Chicego, illg., to the amount of Three 
Thousand Dollers, (£3,000), or any portion thereof, 
and not paid for by the said I,linois Shirt Coapany 
when due, 

Thies is intended to be a continuing guatenty 
for Three Thousand Dellars ($5,000) or any portion 
thereof, wntil June 15th, 1926, waiving notice and 
demend, 


Signature; 


i, J. Herrmann (Signed), 
Gort Theatre 
(Addreea, ) 


Georn to and aubscribed before we this lst dey 
of april, 1926, . 
(Signed) George D, dmekisch, 
My gommaie@ion expires Feb, G, 193%,° 


(Notary Seal). 
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The statewent of claim charged the sale and 
delivery of sérchandise te the Illinois Shirt Company 
to the amount of $1,455.57, of which no portion had been 


paid, 


To the statement of clain, the defentonut Berraann 
filed an affidevit of xerits, which was stricken from the 
filee and an emended affidavit of merits being filed, the 
oourt proceeded to strike out parsgrephs 1, 3, 2, 4, and 6 
of said amended affidavit, ond entered judguent for nart 
of plaintiff's claim, to the smount of $1,230.57, end 
ordered thst the oase proceed to trisl as to the balance, 
It ia argued, im the brief that it did not sppenr that a 
demand had been made upon the guarantor, ‘Werruann, before 
the bringing of this suit, This ia answered by the fact 
that the instrament sued upom contains the clause: "This 
ie intended to be a continuing guaranty for Three Thousand 
Dollare ($3,000) or any portion thereof, until June 15th, 
1936, waiving notice and demand.* Thie clause, we believe, 
is sufficient to relieve the plaintiff of any resoonsibility, 
requiring = cGemand prior to the imatitution of the suit. 


fhe aourt had the power to split the cause of 
action and enter judgsent for such part thereof as was 
admitted by the pleadings, or for such part ae to which 
no sufficient defense avpeare to have been pleaded to said 
Claim, Seotion 55 of the Practice Aot provides, among other 
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"If the oaffidevit of defense is to only 
& portion ef the olsintiff's dewand, the plaine 
tiff shell be eutitled to a judgnent for the 
balance of hig demand, and the suit shall theree 
after proceed as te the portion of the pleintiff'’s 
denand in diepute as if the euit bad been brought 
th<erefor,* 

The defendent having prayed sn appeal from the 
judgment entered upon the pleadings, raises only the quese 
tion before us ae to the sufficiency of the judgeent entered, 
Rogers v. Ridgley, 205 Til, App. 38, We have examined those 
prragrepha etricken by the trial court and find none of them 
contained @ good or meritorious defense te the action, The 
plea of payment of O225,00 still remaina with thet court 


for disposition, 


Ke see no error in the rulings of the court nor 
in the judgvent entered in conformity to the atatute, and, 
therefore, the judgment of the Vunicipal Court, ae to that 
part of the plaintiff's demand amouhting to #1,230.50, is 
affirmed, 

JUDGMENT AFFIRMED. 


TAYLOR, Ped. AND HOLDOM, Jy CONCUR, 


fies 
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GGSS & GUISE (= cerperatiecn), 
Appellant 


Ve 
SUPERIOR COURT 
J58ES H. LOTT, at al., 
Appelieas. 
Opinion filed Feb, 33, 1938, 


SOCK CousTY. 


HER, JUSTICER WILSO# delivered the opinion of the 


court. 

This matter comes before us 6m an eppesl] from an 
order of the Superior Sourt, sustaining = cewurrer to 
an amended bill, and dismissing s2i4 bili for want of 
equity. 

The bill recites thet Gers 4 Guise, 2 corporetiocn, 
complainant, was on Februery 4, 1924, engeagec in the 
businesa of contracting plasterers, in the city ef 
Ghicage; that James BE. Lott, defendent, ear the orner of 
a piece of real estete situsted in the city of "yenston, 
Cook County, Illineie;thet on or about February 4, 1924, 
the partice entered ints = written contract, unter which 
the seid defendant agreed te pay the complainant the sum 
af $17,253 for certain materiel end labor to be furnished 
and performed in and ebout a forty-two apsrtisent building, 
to be erected on the premises of the defencant. A Sopy 
of thie contract is atteched to the bill snd mede © pert 
thereof. Complainent further eharges that it furnished the 
necezeary labor and eatericl end in ell respects complied 
with the terme of the contract; thet on or sbout November 
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8, 1924, complainant procured from Dwight G. #allace, the 
architect and euperintendent employed in the erection of 
e816 building, = certificste in writing, to the effeet thet 
the complainant had completed its contract, according te 
the terme thereof; that under the orders of the egent of 
eeaid defendant, complainent performed ether special and 
extra work, in addition te that contsined in the centrect; 
thet the defendant, on or about Oeteber 28, i824, accepted 
the work and took possession of the building, and bes 

ever since continued in said pessersion; kant on ar about 
February 11, 1924, complainant caused te be filed in the 
office of the clerk of the Cireuit Court of Cook Seunty, 2 
statement of claim for mechanic’. lien, « copy of vhish is 
attached te the bill end meade 2 part thereof anc marked 
*Ezhibit £"; that demand hee been made woon said defencent 
to pay the sum of $1,910.85, the valance due from defendant 
to complainant, but that he has fsiled te de so. Certain 
other parties were made parties defendant to the bili. Te 
this bill 2 demurrer wan filed by the defendant Lott. 

Cp April 5, 1926 there wae filed .n amendment to the bill 
of complaint. On demuary 17, 1927, leave was given 

to withdrae thie amendment, end amend esid bili within five 
days. Oy, January 22, 1927, an smendment wee filed to sate 
bill, by adding therete certain ellegations to the effect that 
ene wight G. Wallece wae an architect for the defendant 
and hed seted in thet capecity, and wee the agent of the 
defendant in thet regard; that on E,vember 29; 1924, the 
said Uwight ©. Wallace, aseting for the said Lott, issued 
to compleainent a eertificete in writing, certifying that 
complainant wee entitled to payment of 1,253; that on or 
about Januery &, 1925, complainant tendered said certificete 
to the owner of e814 premises and demanded payment. The 
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amendment of April 5, 1925, heving been vithdreen ie not 

to be censidered. Ye finc ne copy of Hecheniec's Lien elaie 
in the record elthouch bill of complsint cherges it to 

he ettached end made a part thereof. 


The contrectia writing between the parties, 
entered into Fabruary 4, 1924, contained the following 
Provision is regard te liens: 

*vaiver of Liene." 


Weither the contracter ner eny subcontractor, 
materizisen, nor any other person, shall Tile or 
paintein « lien, commonly called a mechanic's 
lien, for meterinle delivered fer use in, er rork 
gene in the performance of thie contrect, and the 
right te maintain aveh lien by any or 211 of the 
ebeve nemed parties is hereby expresely fst st 


oo ig_ the ae eae she fai 


te of ite tence tot hie Hibes Gere ot 
anc in ease only, shell any cf the shove 
Abmed parties have the right to file sna maintain 
& mechanic’, lien. * 








it is insited on behalf of the defendant thet the 
original bill filed in said cause did not set up 2 cause 
of setion; and that the euendment thereto wes filed more 
than two years after, the time fixed by statute in which 
such action should be brought to enforce « mechenic's 
Lien. 

The Supreme Court ef this State has leid down the 
rule that mo one can claim 2 lien unless it clearly sppeare 
that the requirements of the law heve been complied with. 
It is in derogation of the common law and furnishes an 
extraordinary remedy to = psrticuler ctaes. Contractors 
and materialmen #tili have all the rights of eny other 
person to recover under their contracts but in ercer te 
avail themselves of the provisione ef the weehanics’ 
Lien Act, they must foliew the previsicens of the 2tatute 


atrietiv. and no intendments are inéulwed in. in faver 


woe 
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of the lien compleinent. Cronin v. Tatge, 281 Til. 236. 

The centrect attached te the original bill of 
complaint enc mace « pert thereof, contsins & provision ts 
the effeet thet no contractor, subcontractor nor meterialesn 
shell file or maintain ® lien, end thet right is exersesly 
waived, “except in the event ef the fedlure or refusel of 
the owner te pey the amount erelled for by eny certificete 
ef the architect, within three deye of the date ef ite 
tender to the cwner fer payzent.* | 

There yac nothing in the sriginel bill ehowing 
thet euch & certificates of the srchitect hed bh en presented 
te the owner rithin the time epecified, ner en ellegaticon 
that the owner hed refused psyment upon the presentetion of 
such certificate; ani this sppesre to have been ® necessary 
allegeticn in orgéer te show a right te recover. 

The Supreme Court of this ‘tate in the ease of 
HWichselis v._#olf, 126 Ill. 88, at page 71 saya: 

‘Where, in ® building contract, previsian is 
mede for the payment of the srice, er = portion or 
portions of such pries, upon the certificatesar 
certificates of the architect in charge ef the construction 
of the tuilding, the obtaining er presentaticn of such 
eertificate or certificates is = condition precedent 
te the right to require payment, and aueh contitics 
must be strictly complica with, or else @ good and 
sufficient excuse shown for not complying therewith. 
Such compliemce with the eendition precedent, or excuse 
fer non-complieuce, must be averred in the pleadings 
end established by the evidence; and the rule in question , 
reguiring complisnee or exeuve for non-compliance vith 


@ eendition precedent, spplisa ae ell tc = proceeding 
in eauity es 2 suit at lar.* 


in thecase of Herth Side Sach & Deor So, ¥. Eeeht, 
295 711. 515, our Supreme Court in ita opinion et pege 518, 





skys; 
"Sechanice’ liens ere not recognized by the 
ecomeon law nor allowed in equity incepeniently of 
statute but they exist only by virtue of etetutes 
creating them fad proviting = methed fer their 
enforcement, therefore such etetutes must be etrieiiry 
eomatrued with referense to 211 requirements ueon 
which the right to = lien depends. {Cronin v. Tstee, 





BES ofKE 185 .opeat wv y sai peforwo aslf oft ‘te 
ts Lfd Isnigize oft of baiinatin teantaes “a 
oe ae! inaverg: & agrekaeo tooredi ‘freq 3 ‘has sal ‘tate ignoo 
soaleivedas esx sotnatiaecdse  tatsecteeo ‘on ‘gad fos 3 2 
eigeecess 2% tigiz todd baa .ueld * abatates te alr {isde 
te feaetet se suviiat ads te dmeve one aE sqpowe! fave 2 
wisaitivese vas qe tot holies. peeme ede yeq ot. pr 
sth %s ad haces te: thier wend? 2idgixn ,foutidess ods Le 
wanes aa Se * faeats “ot qeawe. att of tebsot 
gateots £68¢ ieaighee edd mk. aaitios 9 bal a oat 
Betatensy aed bat Sond tdats sit te : oo oS ey oo. a 
nobbagetts oe wor sheshanees:s omat oat t aise xAstae 
hk rast atansorg edt. i oe: 3 wee 

















vee Sau noe ieose sdoontaes 
% Seisiteg & = -Poeey oss 


memates tiesees af soce ,8edeq. dope 
sokteess ene gi? to eguein «f fees idoce « : te 2 tifiee 
stone. Ye soitetrenasg co yoiniatde ade seat mt fe. 
oisahene. deen, nen. atonaigne aulenen oa dae EE 
hen Soon 2 sale xe .diiw bohiqgnes ad tem 
iid Seesecté tone fox tot srede cagmxe rola ht Be 
Serves to . Fee! oeEe soltiones sla agie bey meat fs ci 
Rgeisenie en? 2 Setvawe ed fonm 
a Sciteenn af eigz eff bea jeonebeve spre 
iy sormciiqueo-ene tet wapere. ~ is : 
qalbecserg a of iy as “a ane iva 
aa See Tae ‘ S 
igek -* 280 MeO 2 Beek ehse siagh te senoode et. 
82 ogee ts nodete ett ak tawod omens two 23. ket 20s 
é 2% Lays 
er ton ets anni teckmedoeit eet ahs 
46 oo. ¢ son my ‘tinpe of Dewedia tog ek seiner 
acinéste 30. saday ed Ciao Sake vale de sa6 enugede | 
; sheds “at Godden & , semen” meds gRhtnege 9 fy. 
wollte ad Pau setutads beolernds fasesootme 


eurirenk eee er Pete 2D ie Sok: ees Sie Me aragonite ‘cB VS 







=5= 


281 Ili. 236; Turnee ¥. Brenckle, 249 14.294; wa 
Brisk Co. v. General Engineering Co, 180 id.535. 
This is true noteithetending section 59 of the act, 
which provides: ‘This acti is and shail be liberally 
eonctrusd es = remedial act, '* 


“Ae we heve seen, section 11 of the act makes 
the date of the last delivery cf material an essentiel 
end necessary averment, snd seetion 7 limits the 
Fight of reeevery to these cezes shere the bili er 
petition ie filed within four months «fter the date of 
the last delivery of materials. It spoesre from the 
face of the original bill thet the lest delivery 
of material ese on February 27, 1915, which wae 
more then four monthe prier te Pebrusry 19, B91é, 
the date of the filing of the bill. It wae exeential 
te the jurisdiction of the court that the bill show 
on ite face 2 cause of action. A cenuse of action in- 
cludes every fact neceseary fer the complsinent to 
prove to entitle him to svcceed, ~- svery fact thet the 
defenisnt would heve « right to traverse. (“slterse + 
Gity of Ottawa, 240 111. 289.) A went of allegations 
a the bill to sustain the relief sought ice ex f2tsi 
se the lack of preef to they complsinent entitied te 
euch relief. (Fletcher's 25. Fl. & Pr. nee, 87.) 


Under the rule ac annownced in these tro cases, 1t 
vouls appear thet the presentation of the arehitects certifi- 
gate sae an easentiel allegation, to aver and prove in order 
to recover. The Mechanics’ Lien Aet should be strictly 
construed; and, as said in North ide Sach and Seor Ss. v. 
Eechs, SUPTE, &@ ceuee of action scheuld include ‘every fect 
mecetesry for the compleinent to sreve to entitle him te 
succeed, * 

The failure to include thie ellegetion in the erigiasl 
bill, presented @ bill which did not comply vith the cases 
cited, and therefore stated no cause of action. ‘The Suendment 
to thie bill, filed more then tes years «efter ané beyend the 
pericd ef the statute of Limitetions, failed te eure it, by 
Beason of the fect thet/the firat inetence ne csuse of actzan 
appests upon the face of the originel bill filed in the came, 

3% hee been argued by counsel] for complsinant thet the 
original bill contained an sllegetion to the effeot that 
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& eertificate waz obtained from the architect on fovember 
$9, 1924. #¢ cannot see, however, that this is of any 
avell. Tne expreee prevision of the contract between the 
perties provided thet the contractor should net file ner 
maintain e lien except in the event of the failure or 
refusal of the cener te pay the amount called for by eny 
certificate of the architect, within three days of ite 
tender to the owner for payment. The fact, se shown 

in the bill cf compleint, that the mechenic’. lien was 
filed of reeord on February 11, 1824, long before suck 
certificate ese obtained, expressly shore on the face of 
the bill thst such lien wae filed without complying 

with the terme of the contract, sand contrary to the express 
intention, es set out in the wsiver clemee. This cleuse 
provided that no lien should be filed of record and ne 
action should be maintained upon it until efter the eb- 
taining of the architect's certificate snc due sresentetion. 
the filing of the lien wee in itself = violstion of 

the express terms of the contrect 

¥e have net coneidered the owestion &s te shether 
or not 2 lien cen be filed of record end be eveilable in 
en setion beeed thereon, where it is filed before the xork 
is done or the material wee furnished, ee eae evident in 
this case. In view of the fact thet the contractprovides 
for the time when it shail be filed, it becomes unnecessary 
to pees upon whether or not it was prematurely filed, in 
the light of the statute. 

Gur attention has been called te the case of 
Eisendrath Co. v. Gebhardt, 222 Ili. 113. It does not 
appear thet in that case there wee sny sueh clause or 
condition in the contrect ss there seems to be in the 


contract in the esse at bar. It aleo sppeers from a 
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reading of that case that the terms of performance, 
as outlined in the contract, were sufficiently set out in 
the original bill of complaint. We are of the opinion 
that the original bill in this case did not state 4 
cause of action, It wus jendenanty requisite that the 
bill should show compliance with the terms of the contract 
as a condition precedent to the bringing of the suit, and, 
in this regard, it failed, 

For the reasons stated in this opinion, the 
decree of the Superior Court is fffirmed, 

JUDGMENT AFFIRWED, 

Holdom, J. Concours; 
Taylor, P.J. Dissenting: 

It is the contention of the defendant that the 
bill of complaint did not allege sufficient facta 
to show a valid right on the part of the complainant to 
enforce @ claim for a mechanic's lien; that the allega- 
tions of the bill itself negative such a right; that it 
is argued that because of certain words in the contract 
it was necessary for the complainant to have alleged 
affirmatively what he had done, if anything, in regard 


to the presentation of architects's certificates. 
The contract between the complainant and Lott, 
(a copy of which was attached to the bill) as to work 


and material to be furnished, contained the following paragraph: 


"Neither the contractor nor any subcontractor, 
materialman, nor any person, shall file or maintain 
a@ lien, commonly called the mechanic's lien, 

for materials delivered for use in, or work done in 
the performance of this contract, and the right to 
maintain such lien by any or @11 of the above 

named parties is hereby expressly waived, except in 
the event of the failure or refusal of the owner 

to pay the amount called for, by any certificate 

of the architect, within three days of the date 


,sonsetotreq to sated att teddy eaeo tadtd to gathset 
ai dye goa, yitaedos ft tse # TSW .toettaae auld ad beni itue as 
sotaige sit to esp oF «tate Lamoo ‘to rite isntgixe eit 
(8 state tom bib sean aids “ Lied Inatgtse odd delta 
eis dash of Lelupes cassesooa'\aem at nostos to enweo 
tostdaos ant te eared ould aa bw sons iLqmoo wots biwose LLta 
whee ,tive oft te gaigaicd edt at jncheosrg aokt theo s eis 
! belie? $i Drager ant a 
| ade _otmiqo ake ai hegate emoReDt ait 20% Speen 
bows ttt at dauod rotzoqut ‘ode te seTo9» 
«CRMAT ETA See 

| “ etom0 % snoblox 
“tgai¢asenaa a q csoiyst 

_ sat dec taabasteb ‘etd to aottastaeo edt ef #1 
| ai ast faelo itive egeiis ton bib tutatqnoo x0 Iiid 
os tasnkelgquoo edd to erg oui we aiigie ‘biLev @ peek ‘ot 
~saelie ont teas «abt téteainen s cot mialo s ‘eototas 
wf tadt jddgix 3 douse svitegon Yeadt {iid ot to not? 
FOGTI AOS alt at abtow siatiso Teo oumtoed asd beugne st 
hogelis aved o¢ $neate.Laimon odd tot viseaoner ssw vi 
. breges «= sgaidiyne tL .9a70b bad eal todw Ylovivantitie 


-notaoliitzces a edoed Lior ‘to aottstneserq ed? of 
(ttod bas faoats tomas ont esewhed teevdaon edT 9 4 
drow of aa (ILtd edt o¢ Dedoatis saw dotdw to yqoo 4) 


SLQAtsq gittwol Lott edd beatataos ,bedetarut ed of Istretam hae 


,totestiaosdya yas tom totostiaon edt rede tou” 
dletatem to okt Lieds gaoeieg cas tom ,fwanieitevem 9 

teks o'etamdoem edt betfeo ylnoumon ,aetl 3. 

nk snob Stow to ,ak sey tot bevevifes wisiuetam: to? | 
ot tdgit ed? boe ,toattmeo elds to sonsmtotieg dt 
syvods oft to IIs to you yi neil dows niatalew 

ok sqeoxo ,Soview yleaeuqxe ydered sl seitreq beman 
teamwo edd to faayter re earliest ect to tneve adt 
avsottitres vos yd ,vtok belise touwome eft you of 
eta edt to wysh seat aidtiw .foedinota eff To 


@B— 


of its tender to the owner for payment, Then and 

in such case only, shall any cf the ebove named 

parties have the right to file and maintain a 

mechanic's lien.® 

It is not denied that the original bill of complaint 

sufficiently set forth all.the necessary elements to make 
out a cause of action under the mechanic'. lien statute,except 
that having made the written contract 2 part of the bill, 
and thet contract containing the above mentioned paregraph, 
concerning the pubject of “waiver of liens," it is contended 
for the defendant, Lott, that it was necessery for the 
complainant to have gone further and to have alleged, 
affirmatively, that the owner had failed or refused to pay 
the amount called for by a certificate of the architect 
within three daye of the date of its tender to the owner ,for 
payment. 

It may be asked, however, why the complainant in his 
pleading, although he had alleged that he had filed his 
notice for a lien, and that he was entitled to one ~ should 
go fyrther and allege that he had not failed to present an 
architect's certificate, and thet within three daye of its 
tender, the defendant, Lott, had failed or refused to 
pay it. The burden of showing any obstacle to his statutory 
right to,@ lien a the complainant but upon the 
defendant. With the original bill as it was, with the 
contract a part of it, he was entitled to a lien by reason 
of the statute; the reasonable inference being, from all thet 
was alleged, thet his statutory rights had not been waived; 
in other words, thet the evidence, if the matter became a 
contest, would show there was no waiver that affected him. 

A waiver, generally, is made up of facts which must be shown 


by the one whe asserts it, and not by one who relies upon its 
absence, 
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‘Waiver® is the intentiotial relinquishment or 
abandonment of a known right - West v. Platt, 137 Habs, 372 
or such conduct es warrants an inference of the relincguish—- 
ment or abandomsent. Enterprise Mfg, Co. v. Oppenheim, 
OQberndorf & Co. 114 Md. 368. And where facts are admitted 
or established, wwaiver becomes & question of law. Swedisi- 


American Bank of Minneapolis v. Koebernick, 136 Wis. 473, 








Waiver must be evidenced by conduct of an uneduivaécel 


character, Barber v. Vinton, 82 Yt. 327. in Nettner v. 








Horthweetern Net. Life Ins. Co, 127 Iowa, 205 approving a 
definition in Bishop Cont. See, 792, the court said: 
**Waiverlin a general way, may be said toe 
ocour whenever one in possession of a right 
conferred either by law or by contract, and 
knowing the attendent facts, does or forbears te 
do something inconsistent with the exercise 
of the right, or of his intention to rely upon 
it, in which care he is said to heve waived 


it, and he is estopped from oleining anything 
by reason of it afterrvards," 


In reality, defendant's contention here is that the 
complainant is estopped from claiming a lien if it should 


be shown that he dic not present the architect's certificates 
within three days; and taking that view of it, it is obvious 
that it was not necessary for the complainant in h&8s bill 

to plead affirmatively the facts showing the contrary; that 
was for the defenceant,if he saw fit, to plead end show, 

The original bill vas not demurrabie. It alleged 

211 the elements necessary to 8 cause of action uncer the 
statute. It alleged the filing of the Lien notice, and that 
with the other facts set up, informed the defendant in 


sufficient detail. Of course, only vitimate fects, and not 
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all the details, need be pleaded. The complainant showed 
by his facts that he hed complied with the statute, 
done the work, filed his Lien and had not been paid. 
Further, the special clause in the contract did not, 
without something further, show either 2 waiver of his 
lien or an estopoel. It would take evidence of some 
king in addition to the words of the contract, te 
prove that he hed no lien. Hs wae not bound, therefore, 
to anticipate a defense, or to set up in his pleading, 
in detaii, what the evidemee vould be expected to shor. 
If a deeree had been entered, reciting the contents of 
the bill, and en appeal taken, and there were no certifi- 
eate of evidence, it, the decree, would be good, es the 
law would presume that «t the trial ne evidence had been 
put in to show thet the complainant had not presented his 
certificate within the time mentioned; the court would 
not hold that the bill on ite face was bad, and that it 
did not state a cause of action. 

fhe case of Michaelis v. Yolf, 156 Ill. 68, 
cited in the majority opinion, merely holés, where & pili 
wes filed end it wae anewered and there wee & trial end 
evidence introduced, thet the evidenee feiled to show 
thet the complainant had complied with one of the sub- 
stantial terme of the contract, that is, he did not prove 
at the trial, as the contract required, thet he had 
obtained, as toe each payment claimed to be due, @ 
certificate signed by the architect, and that se that 
wae s condition precedent to his right te be peid, it 
could not be decreed that anything was due. It was 2ls0 
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held that, although the complainant charged that 
the certificates were withheld as the result of fraud, 
the charge of fraud was not made out by the evidence. 

In the instant case, no question arises 
as to what is due the compleinant, which was the only 
guestion tin the Micheelis case, Here, no issue is 
made on that subject. The demurrer admits that Lott 
owes the complainant the sum of $1,910.85. In the 
Michaelis case] no question arose as to 4 waiver of 
lien; the subject of lien is not only not discussed, 
but it is not even mentioned, 

Further, as to the demurrers to the bill, 
as amended, the added facts set up in each smendment 
were only details.of what was affirmatively, though 
more generally, stated in the way of ultimate facts, 
in the original bill. The court said in Eisendrath 
v. Gebhardt, 222 I11., 113, 

"It is next argued that if the original bill was 
filed in time the amended bill set forth a new 
cause of action on November 10, 1904, and the 
Statute of Limitations had then run. The cause 

of the action was the same. The property, the 
building, the work done, the price, the architect, 
the parties andthe date and smount of the 
architect's certificates were the same. If 
relief had been granted under the original bill 
it would have been a bar to the cause of action 
for the same work on the same property stated in the 
amended bill. The amended bill did not state 

a new cause of action," 


There is nothing in Rittenhouse & "mbree Co. 
v. Warren, 264 Ill. 615, Barney v. Giles, 120 T11. 154 


or Michaelis v. Wolf, 1236 Ill. 68,thet suggests that 
the original bill, here, was bad, or, when amended, 


became @ substantially different cause of action, 

The provision of Section 7, of the lien 
act permits an amendment to » bill for mechanic's lien 
at any time before final decree as against the owner, 


provided the original bill be filed within two years 
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after the completion of the work, Fifty—-Ninth Street 





Lumber Co, v._Emery, 237 I11. App. 416, 


In my judgment, the original bill was good, 


and, so, @ fortiori, it was amended. 
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FREDERIO Ae DOUGLAS, ) 
Arpelles, ; 
4 APPEAL FROM 
We MUNICIPAL, come 
) OF GHIdAGC. 
THOMAS KH. KELLBY, ; 
&epellant, ) 


Opinion filed Feb, 23, 1928, 


wn. SUETICE VILSOR delivered the opinion of 


the sourt,. 


the statement of claim charges that plaintif? 
was enployed by the defendent at a salary of 200 per 
month from January 1, 1921, to Ceteber 1, 1924; thst there 
was due plaintiff €9,006, ae e result of services performed, 
of which defendint het peid €3,000, leaving » balance of 
$6,000 due end unpaid. 


fhe effidavit of merite on behalf of the defende 
ant stated thet there was no salary due plaintiff from 
defendent; that the plaintiff did not perform any services 
at the request of the defeniunt; that he was not employed 
by the defendant at a salary of $800 per gonth; out that 
the plaintiff was employed by the Gottage Grove Drug Company, 
a gorporation, xt @ salary of #100 per month; thet the 
defendant was treasurer of said corporation and seted solely 
as an officer thereof and not in his ow hehalf; that the 
corporation peid the piaintiff-hie full asulary for #11 the 
time he was employed, sn amended affidavit of merite wes 
filed by the defendant, stating thet a dispute existed bee 
tween the plaintiff and defendant a6 to whet amount, if any, 
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was due the olmintiff from the defendent; and thereuoen 
the defendant paid the plaintiff the sum of &505, by 


cheek, in full secord and satisfaction of suid olaim. 


The cause wae tried before a jury whe found the 
iesues in favor of the plaintiff and asseased his demages 
at the sum of £2,500, Judgment wee entered on that verdict, 
{wo interrogatories ware given to the jury snd anewered, ae 
follows: 
*Interrogatory 1. S14 the olaintiff in 
the fall of 19234 and after the time for #hich 
he is claiming wages accept from the defend» 
ent @ check for @50¢ in full paysent of all 
claime agrinet the defends nat? 
Bre No. 

Interrogatory 2, Yeas said check given in 
payment of » disputed clain agzinat the defende 
ant? 


& Yes," 


The facts in this oss@ diselose thet Frederick 
R, Douglas, plaintiff below, had first wet the defendont, 
& physiecien, on or about Janusry 1, 1991, st a elinic 
belonging to the defend=nt; that the defendant operated 
upon him for apendicitis; that efter he recovered he had 
a talk with the defendnt, who agreed te pay him #200 
a month to work for him; that the plaintiff went to work 
for the defend: nt and looked after his buildings, drove 
him sround in bis car, worked in the drug store, answered 
telephone calls and did ether general «ork for him, for 
the sum hereinbefore referred to, He appears to have been 
a sort of handy man around the house and drug store, and 
the buildings of the defendonte He reesived checks from 


time to time and appears to have worked continuously for 
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the defendent from the year 1921 to December of 1924, and 
during that time received spproximately $3,°6°. On December 
16, 19¢4, Kelley gave him an envelope which contained = 
cheek for $500, which was introduced in evidence, bearing 
that date ond made payable toe the order of Fred Douglas, 

Thies cheek wes drawn on the Cottage Grove State Bank «nd was 
signed, "Office account, Or, Thogne ©. Kelley, by Phomas 

He. Kelley." Om the back of the cheok were the words "In 
full" and it appeara te have been certified January 18, 1926, 
more than a year after delivery, fhe olaintiff testified 
that when he received the letter he told the bockkeener of 
the defendant he ew2nted to see the doctor, svt that the booke 
keeper told him the docter did not want to see him, He 
thereupon went to the bank with the cheek but was told there 
was rot enough soney there to certify it; thet be left it 
and never collected on it from that time on and still bead 
the check in his ecossession et the tige of the trisl, Ag 
already stated, the check was in the possession of the bank 
fer 2 long period of time and appeare to have beon certified 
sometime in January, 1926, The plaintiff before the occasion 
in question aprarently aade requests for money from time to 
time and wns told by the defendant thet he, the defendant, 
wae vutting the money in the stock of the Cottage Grove 
State Bank, of which he wes then # direeter, for the benefit 
of the plaintiff, = and he was not to worry about it that 

he would get it beek with interest. He wae paid from time 

to time, on account, with warioue kinds of checks, sone times 
Dr. Kelley's personal checke and sometines the checks of the 
drug store, From his sceount it appeared that there was due 
him in December, 1924, the sum of $6,466, 
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There is no question about the fast that there wae 
& rélationshbip of employer and easployee exiating between 
the parties, and the defendant admitted having paid him 
a total of (4,700, exclusive of the $500 cheek in question, 


it is argued with considerable foree on behalf 
of the defendant that the existence of the oheok, with the 
words *in full” on the back, comea within the rule announced 
im the case of Gnow v. Greisheimer, 220 I11, 106, to the 
effect that vhere a check is given end secepted, bearing 
the words "in full’, it is 8 complete eatisfaction of any 
indebtedness exiating between the oarties, where the amount 
is uwnliquideted, Ase % general rule this im correct, wet the 
facts in this omse shor that the pisintiff attempted te ine 
terview the defendant couserning the amcunt of the cheok, 
but wee denied admission; that the cheek shen presented 
at the bank was refused because of insufficient funda; that 
it wes left at the bank for over « period of a year; that 
it wee never cashed by the oclaintiff and wae produced on 
the hearing of this case ae evidence in support of his 
claim against Kelley. The reletionship between the parties 
_arese out of the operation by the defendant on the ele intiff, 
which ereated a situation betwecn then shich waa aomewhat 
different from the ordinary relationship arising out of 
the ueuel course of business, The general course of con= 
duct between the parties would seem to indicate a relisnoe 
by the plaintiff upon the defendant, ae shown by the fact 
that the plaintiff allowed and cernitted his wages to re- 
main in the hands of the defendent fer long periods ef time 


before collecting the same, 
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The jury found in answer to Interregatory 1, that the check 
for 500 wes not in full payment of 211 the pleintiff's 

Gleime agsinst the defencent; and Interrogatory 2 is easily 
reconciled with Interrogetery 1, in that it may be said, 

a6 was said by the jury, that the sheck eas given in payment 
of the disputed oleim against the defendant, The interrogse 
tory is not to the effect that it was given "in full pay neat? 
ef s diasmuited cleim &ceinst the defendant. The question as 

te whether or not there was an accord and satisfaction or « paye 
meat in full, was a question of fact for the jury, It would 
only become a question of law where the fact# and oircuse tances 
were undisputed, fhe relaticnship between the parties; the 
refusal of the defendant to ase the plaintiffs the fact thet 
the cheek wes not presented for payment snd sli the additional 
facts surrounding the oi rownstenees, shoring thst the cheok 
was finally certified after a lapse of a year, by & bank of 
whioh the defendent was «© director, clearly Left the question as on 
of fact, ea to whether or net its r2eceptence was on apneptance 
in full of the claim. further, the vords "in full*® de net 
appear on the face of the check, but upom the beck, and the 
oheck was signed “Office sesount, Gr. Thomas H, Kelley, by 
Thomas H. Eelley;* whereas the action waa one against Thomas 

H. Kelley, individually and not in a representative capacity. 
The jury may have considered, among other things, that even 
though it may have been considered in full payment of the 
effice account, it was not *in full" of she olaim against 

the defendant, for 211 the services rendered to him by the 
plaintiff, growing out of the different lines of work, include 
ing work in the drug atore, and on the defendant's buildings, 
and driving his ear, ehickh would not come under the head of 


*Office sccout,? 
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The reply briefs of anrellent filed herein 
Fedresry 20th were fully coneideres by the ocurt in 


eonnection with thie opinicn, 


The trial court and tie jury hei an onvertunity 
to see and observe the witnesses, 2nd we see no renson 


to dieturb their verdict, 


For the reasons stated in this opinion, the 


judgeent of the wuniclpsl Qouwrt is afYirned, 


AUER T APP IRBEG, 


TAYLOR, @.d, AUD HOLDOR, J. cOSBUR, 
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Opinion filed Feb, 23, 1928, 


BR, JUSTICE WILGON delivered the opinion 


of the court, 


The faete in thie case disolose that complaine 
ant, Nathan Billiam “actheaney, wee the owner of certain 
unimproved real estate at the Herthesst corner of South 
Kedzie avenue and West Fortyesixth street in the city 
ef chicage, Cook Gounty, Illinois; that the defendant 
John J. Lipski, was © reel estate broker with offices 
at 4650 South Weatern aveme, whichwere nesr the property 
in question; that he was operating his burinese under 
the name of John J. Lipski & Gompany, feal Eetate Brokers; 
that on January 8, 1925, he wrote the complainant to the 
effect that he had a client who was interested in the pure 
chase of seid property, and requesting the loweet price 


and terms. Yo this comwuniasation, on January 23, complaine 


ant replied thet he would be glad to e611 on reasonable 
terns and pey the regular broker's comiagion, and stating 
that his price for the property wes $14,000. On March 33, 
the defen®@ nt wrote complainant = letter in which he stated 


that he hed a elient who had made an offer of $10,000 for 
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the property. with a certain amount to be paid in eash 

and the Dalanee to be gécured by mortgegte Thia offer 

was rejected by ccompleinant and on Hearch 25, the defende 
ant odled upon complainant and represented thet @13,000 was 
the best price the purchaser would pay; ead that ne ag a 
broker, wae familiar with values and that that wae the 
best price: that eould ba obtained, I+ spreare that at 
that time the defendant had in his employ ® certsin sichnel 
Zacker, end thet on April 8, 1925, » contract of sale was 
entered into by which complainant conveyed to Hichsel 
tagker title to anid premises, by warranty deed, at a 
price of $13,000, and received #2,800 in cash, the balance 
ef the purchase price being secured by prinsipsl and intere 
@¢st notes executed by @acker, I[t apoeares further that the 
defendant retained, as commission, $200 originally paid 

in the proouring of said contract, and on April 18, the 
complainant sent the defendant, at bis request, & che ck 
for €500, in paysent of the balance of hie commission as 
broker; that the complainant later discovered that “ichael 
Zmoker was, in fact, @ dumay in the transaction; that 1% 
wag wiknown to the compiainant thet he was employed by 

the defendant «t+ the time the contract was entered into; 
and that the contract between Zacker and compleinant was 
for the tenefit of the defendant. The defendant very 
shortly thereafter negotinted a sale of this property to 
one George Sharko end Alice Sharke, hie wife, for the sum 
of $25,000. By the terms of this agreement between 
Shark@ end Zecker, Sharko paid $8,000 in cash and executed 


& second mortgage or trust deed for $7,000, and sesumed the 
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lisbility on the €10,C00 trust deed executed by Zacker, 


It was charged in the bill of complaint, and 
denied by the defeniant, that prior to the date of the 
contract between complainant and Jaoker, the defendant 
had reosived an offer ef $14,000 for said proserty from 
& certein docter named Yuska, The bill alse charges, 
although denied by defendant, thet conferences had been 
had between Sharko and tne defeniant prior te April &, 
1936, relative to the sale of ssid sroperty to Rim gharke 
ata price inaivance of that which the defendant had named 


to the complainant es the highest amount obtainable, 


the chanecelior in his deeree found that these 
facts were true and that at the time of the transaction 
in question, the defenctant wea acting for and on behalf 
of the complainant, as 2 broker, in proouring @ aale of 
the property; that the facts in regard to negotiations 
with Zacker and GSharko were not disclosed to the principal; 
and thet the said defendsnt, in fact, purchased sald proe 
perty through facker ahd subsequently traneferred it 
to George Sharke and hie wife, at the price hereinbefore 
named, The chancellor further found that in so doing 
the broker had failed in hia duty to disclose the faete 
and thet it wae a fraud on the complainants; and directed 
thet he sccount to the complainant for the difference bee 
tween the price peid the complainant on the alleged sale 
to Nichvel Zacker of the property deaeribed in the bill 
of complaint, inoluding the $10,000 secured by the first 
mortgng®, and the amount received by the defendant on the 
sale of the property to George Sharke and the comuiseion of 
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#700 paid to the defencant by the complainant on the 
alleged sale to Zacker, together with intereat at the rate 
ef & per cent, Said eause was referred to a master in 


ehancery for an aegounting between the parties. 


The rule is olear thet an agent owes 4 duty te 
his euployer in transexections concerning the property of the 
prineipsal and may not profit by such transaction, by withe 
holding information in order te benefit thereby, The 
Supreme Qourt of this State in the ease of Glover, et al ve. 
Layton, et al, 145 111. 92, in ite opinion on page 37, anys: 

fan agent while in the ¢aploy af his principal, 

eanmnet act for himeelf in respect to the sane artter, 
nor will he be permitted to sake a profit for his 
own benefit out of the business which his principal 
employs his to transact, and if he asakes profits, 


he cannot hold them, but mjat ecsount for them te 
his pricipal. 

Furthermore, if in the purchase of the land in 
question, Farwell, Knowing aa the evidenceshowa he 
did, that Layton wee Lawrence's agent, entered into 
an arrangesent wit his to buy the land ostensibly 
for himself, wut really for the — benefit of 
himeeif and Layton, the transaction was such a freud 
upon Lafrence ag would enable him, on being apprised 
of it, to reaeind the sale and reclaim the land," 


fo the seme effect see Johnson ve Bernards 333 Iii. 527, 


Im the cage at bar it ia insisted by the defende 
ent that he wes not acting for the complainant, and after 
notice by the complainant, thet he would hold hia responsible 
for any profit he derived from the transaction, he attempted 
to return the comaission, Where the facts in a case show 
that @ commission haa been paid by a vendor of real estate 
to « broker, s court is warranted in finding that the broker 


aeted as the vendor's agent in the transection, and the 
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attempt to return the money reaults in nothing more than 
to evidence the fact that the tefendent was atteapting 


to evade responsibility after the completion of the act, 


in the oas¢ of Joonson v. Bernard, supra, the 
court in ite opinion on page 526, says: 


*7t is contended by appellanta that Zender 
was never eupleyed by apvellee aa a real estate 
broker or ever stood in the relation of an agent 
to her, but, on the oentrary, disclosed to her 
thet he wee himself mirchasing the premises, There 
is a oonflioct in the evidence upon thie proposition, 
the undisputed evidence is that Zander retained 
out of the proceeds of the eele $160 as commi¢sion 
for the servicea of his firm in mking the sale, 
Having demanded paywent from appellee for fis 
services aa guch broker and appellee having paid 
the samey the court was fully warranted by the 
evidence in finding that Zander acted aa anpellests 
agent in the transaction, * 


The bill of complaint charging fraud, snd amking for an 
accounting, ag it did, and the fnete disclosing that a 
fraud had been committed, and an encounting neceseary, & 
oourt of equity had juriadiction to proceed, for the purcose 


of settling the issue between the parties, 


fhe ghaneellor had the epsortunity to see and hear 
the witnesses, end his finding as to the facts should not 
be disturbed by this court unless it should clearly appear 
that the finding of the chancellor is clearly against the 


weight of the evidences Amos Ve Tye Ame ican Trust 4 Gevin 





Bank, 22) Ili. 100, Sohrader v. Schrader, 298 i11, 469, From 
an exenination of the testimony in this case, this court is 


of the opinion that the chancellor resohed a correct conclusion 


from the facts in evidenee, and »@ ean see no reaeon for 
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disturbing the judguent. 


For the rescons atated in thie opinion, the 


deoree of the Gupericr Court is affirmed, 


HEGREN AFFIRMED » 


TAY LOR , J. ARD HOLOGM dd. GONGUR. 
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ALEX RUATTA, 


Avpellee, 

APPEAL FROM 

V. CIRCUIT GOURR, 

_ | | OOK GOURTY. 

THSUGRECGE OORPARY OF 
WORTH AMERICA, 


a Rit Paget Me Pet! an ie ee Aaa Me et gl 


Appellant. 
Gpinion filed Feb, 23, 1988, 


BR, JUSTICE WILSON delivered the osinion ef the 


Gourt. 


The teatinony in this esuse shows that the sleine 
tiff, Alex Ruatta, was in the suginess of euying and selling 
mumiori instrusents coumonly celled aceordeons; that he hed 
been in this business for over tventy-five yeare; fifteen of 
which hei been in Ghiezse, vith offices at 814 Blue Islend 
Avenu®; 2 suaic shop oy display room at 840 Blue Island 
Avenue, and @ store room on the top floor sof 906 South 
Halsted atreet in the City of Chie. oe. This store room 
woe about fifty feet wide by 100 feet long. Om the morning 
ef July 4th, 1925, « fire ocourred in the building at 906 
South Halsted street, and the steek of accordeons was dann ged 
and practically destroyed, An action #as brought against 
the defenctent Insurance company of Worth Amerian, to resover 
the amount claimed under a standard open policy of fire insure 
anee issued by the defendant, insuring the stock of thé elaine 
tiff at 9C6 South Geisted street, to en amount not to exceed 
$1,500, The cause was tried before « jury snd & verdict in 
favor of the plaintiff was rendered, in the sum of &1 627.40, 
Judgsent was entered on the verdict and from that judguent 
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this appeal ia perfected, 


Phere is no testimony in the revord that the 
fire was @an incendiary origin, but, on the contrary, 
it was practigally admitted that there aa no evidence 
of any kind which would indicate such to be the fret, 
fhe defensé, as set up in several notices of special 
defense, filed in the proceedings, was to the effect that 
the plaintiff ras guilty of false swearing a2 to the mumber 
of accerdeons elaimed by him to have been destroyed by 
fire, and of presenting te the defendant false and untrue 
books, purporting to show the record of the number and 


walve af the seocordeons, 


it dsoclenr that uncer the special defenses, the 
purdéen was vpn the defeand=ent te prove the allegetions 


therein contained. Lawrence Vv. Horthwestern Metionel Insur- 








ange Go., 197 Ill. App. 443, 


It ia argued that the court erred in admitting in 
evidence proof of lose furnished by the asaured after the 
fire. We see no forse in this argument, as the policy Stself 
provided that proof of logs should be wade; and it was properly 
admitted in evidence for the purpose of shoring compliance with 
the terms of the policy, It had no other legal significance 
nor hed it any weight as evidenes of actual lose, but ite 
introduction was for the sole purvose of showing thet the plain- 
tiff had taken the necessary preliminary steps to entitle him to 
aue on the poliey in the event the loss was not paid, There 
dees not appear to have been any other purpose in admitting 


it than to show one of the preliminary requirementa ocblled 
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for by the policy before instituting suit. It sppeare 

from the testimony that 211 booke and paperea of every kind 
and sharaeter were turned ever so an expert accountant, 
furnished by the defendent, for the purpose of giving the 
defendant sll the information in the possession of the 
plaintiff, ooncerning the number and value of the musical 
ingtrusenta.invelved, Certain minot diserepancics were 
discovered and testified to by the accountant, and congidexe 
able argument was made biged on the fact that baoke of | 
aecount rere not kept in © manner wiich wonid provide the 
insurer with all the information which it desired, There 

ig nothing in the policy of inaurance requiring the Keeping 
of bocke or that they shall be kept in any particular menner, 


or in any particular place, 


It appears from the evidence that the slaintift 
had been repair man, working on the sechanism of accordeons, 
who subsequently developed a business of his own, and wae in 
the lisbit of keeping a stock book, shoring the number of 
instruments received; their value and the number of sales 
made, Testimony of expert witnesses fixed the value of all 
the inetruments on hand at prices ranning from £112,000 to 
$122,000, Thies testimony was based upon information furnished 
by the plaintiff from hia books and *ecords, It appears 
from plaintiff's testimony thet he elasgified his varicus 
accordeons according to type; that there was a number of 
these different chas#ifiestions; and there were «9 number 
of xccordeones in each claseifieation, on hand at 906 
Mouth Heleted street at the tige of the fire, There 


appears to have been some discrepancy in his testimony es 
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to the exact number of sales ouf of the inatruments on hand, 
and he sspears to have been erosseexowined at great length 


in regerd to these diserepancies, 


The jury had on epoortunity to see the witnesses 
and observe their conduet, The gquesation of the amount of 
los@ was purely one for the jury. we connot gay from the 
testinony ae it appenrs in the record, that there was evie 
dence showing fraud on the part of the plaintiff, by attempte 
ing to falsify books or records er in presenting false claine 
ae to nie lose, The jury and the tria] court were evidently 
of the opinion thet the defendant had failed in ite offer 
to prove the truth of the pleas by & gresonderaner of the 


evidence, amd we see no reason for disturbing their verdict, 


For the resaons stated in this oninion, the judement 
of the Cirenit Court is affirmed, 
JUDGMENT AFFIRMED. 


TAYLON, PsJ, AND HOLOOM, Jy GONCTM, 
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BARRIS? PLYRE BOYLE, 
App aLiant, 
APPEAL FRO CIRCUIT OOuRT 
Re 
OF OOO GCiy?y , 
JOUR NM. SHYTH CGOMPARY et al., 
ADA Lawes, 


Pe a ee Se Se an a 


BH, PRESIUIAG JUSTICN BATOURT? 
DSLIVERED THE OPINIGH OF PHN COURT, 


The decree which was sopealed from in tule esse wae 
between the same parties and entered at the same time as the dae 
eree considered in Appeal Xo. 31502, in which an opinion reversing 
and remancding the same has this day been entered. ‘The facts and 
the law applicable are atated in that opinion at length and it 
is unneeesearyv te repest here what iz there stated, 

Tn conformity with the views exeresead in that opine 
fon, that nart of the decree hare aopenled from is aleo reversed 
and the gmuse remanded with dirsetions to enter a decree in cone 
formity with the views of this court as expreseed in that opinion. 


REVERSED ABD RSVANTOD WIT SINROTIONS, 


OMenner and Matehett, 77., eomeur. 
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oo PAOD, LATS, ROME ae. 
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TRULY AREER Co,, Ine., ) 
s Corporation, } 
Appellee, } 

j APPEAL PROW THT BUNT C TP AL 
we, } 

; COURT OF CUT CAgS . 
KAUFLAH HATS, Inc., } 
& Corporation, ) 
APPellant, : 
pat J 
(- 


WR, PRESIDING Jus riage ZATCHET? 


DELIVERED THE OPISIGN oF SHE GOURT, 


hie cause is now tefers us after a reucaring 
granted upon the petition of the defendant. The appeal was aeked 
by the defendant from a Jadement entered on a verdict direeted in 
favor ef plaintiff at the Close af sll the evidence, 

The action was in fereible entry and detainer. The 
premises involved are known aa 169 Yest Uadtisan street, Chicege, 
The suit wae begun by filling a eomelaint Signed “Traly “arner 
Company, Ine., H. Foy Shannen, Diat. Ser." The mult was filea 
on Fay 3, 1926, ‘The éelendagt filed sn ADEGSrunce anid demanded 
trial by jury. It 4i4 not file any affidavit of merits and “ag 
net obligated to 4o geo under the Zuniecipal court Practice, Fefore 
Judgement vag enteres Oh motion of plaintiff, leave was ai ven 
Piaintiff te amend the Rame of the plaintiff on ali papers 
inatanter te reed "4; Warner Co 

The errors agsigned and argued are that the court 
@rented plaintiff's motion fer ah instructed verdict and that the 
court refused to reerive evidence efferea by defendant, “hich de. 
Fendant contends tended ta preve that the plaintiff was a Torei pn 
Serporation doing business in the state of Dllineie without a 
license, contrary te the statute, and was therefore without richt 
to maintain ite suit (see chapter 25, seetion 4, Cahilits Ti. 
Rey. Stat, 1625.) 
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ments as to the facte which were made te appear upen the trial, 
but those wnHieh we regard as material are few and simple, sand ve 
think practically uncentradictad, 

The pleintiff is a esrveratieon organized under the 
laws of the state of Bew Jarsey, as the lease in evidence indi- 


Gates, in 1924, Its precise name ig "Truly %a 





Ite president ie Truly Yarner, who ia alas the »vresident of ansther 
corporation known as "Truly Warner, i,e." The president of the 
@eferntant aorceration is Henfamin 4. Saufman. At the time the 
suit wae begun this corneratien wae in pessessien of the prerises 
in queetien under @ lease msde by the irustees of the estate of 
Levi 2. Leiter to Benjazin 4. Laufman personally, wiich lesge by 
ites terme expired om April 3), 1926, 

The premises in question are owned by the Leiter 
estate, While defendant argues there is ne sompetent procfl ef this 
fact, the record shows slight but eufficient mreef which was ree 
ceived witheut objection. This fsuet is slee a necessary infercnee 
from the statesents made by the defendant in the written correse 
pendence with the trustees of the Leiter aetete extending fren 
duly, 1925, to October 19, 1975. (m that date the trustees vith- 
arev en offer theretofere made by them to enter into a lease with 
the defendant demising thease premises to defendant fer ansther 
term, On Getcher 20, 1925, defendant at Her York mails’ te the 
estate of "2. L. Leiter’ a letter stating in substance that it 
Would secept the lease upon terwe theretefere srosesed by the 
trustees. The asceniance Was unavailing s# the offer te lease 
had teen definitely withdrawn belere the agceptance vas mailed, 
and moreover, the terms of the prepesed lease which had been 
submitted to the defendant expresaly provided that it would not 
become a valid agreement until sicmued by the trustees. It was 


mot signed by them. It was offered in evidence and excluded 


(properly) beeause there was no eonpetent vreof of ite exesnticn 
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er delivery. 

Upon the expiration af the lease te Eaufman on April 
$O, 1926, deferidant remained in pessessien of the prenisea and ree 
fused te surrender the noseeesion although esme was desianded by 
Plaintiff. 

the plaintiff elaimed tne right is possession andera 
written lesre dated Oeteber 19, 1925. Ky the terme of this lesse 
"the trustees under the lest will and testavent of Levi 3. Leiter 
deceased,” denised the premises for a term to begin Kay 1, 1926, 
and to end april 30, 1931. The lease is in evidence. ft is under 
eeal and is sisned by Heney Lathrep Carver Campbell by Joseph 
Leiter, stterney in facet, Joserh Leiter and Billiam J. Yarr, 
therein described as “trustees under the last will ond testament 
of Levit %, Letter, decessed,* ant it is slse simed by the plsin- 
tiff eorneration by ite vre#idgent. The lenee is under the geal 
ef the errveration. The gsenuineness ef the sigrateres of the were 
sens actine ae trustees wna orsved vitheut eantradietion es wae the 
aelivery ef the lease. 

We de net regard seme af the peintse made hy the dee 
fenjant ae werthy ef extended discussion, @e have already etated 
the facts which justify the exelusien of the supvesed lessee under 
wrich defendant ¢lsimed, 

Bren less meriterious ie the centention that there 
wae evidence tenjing te sho¥ that defendant was not aetuslly in 
possession of the prewises, There ts sbundant evidence of that 
fact end none rorthy of consideration t: the contrary. 

Likewiece witheut merit is the further contention of 
the deferdtant thet the lesse intreduced in evidence by the plain- 
tiff faile to show that plaintiff bad s right te the posaseesion 


of the wrenises st the time of the begizning ef the suit, The 


sorresnendence between the parties and the necersary inferences 
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Yight of these trustees tc cive a welld lease of the premises, 

Tt is elewentary in a pracseeding ef this astura tnat 
tue title te tue aremiess ts not neqerearily tnystve4, ena if 
there are @ny jtefeete in the execution of the lease ander which 
Plaintiff slaice, the asme are mot gue: ae the defendant, whe, the 
record affirmatively shows, bse ug right either ef sesseesion ar 
title, would Have any standing ta urge. in our opinion, defendant 
has ne standing te urge (as it dees) that sne or mere of the truge 
tees af the Leiter estate should foin in the exescutien af the 
Lease to the plaintiff mer any stending ta questisn the righ: ef 
the trustees eho made the lease under “which claintif? claims, 

& suestien te which we Have given consideration is 
raised by defendent's contention that niaintiff is a ferelign 
eorporation erganized fer seeuniary profit sna desing busines in 
Tlifmeis witheut having obtained = licence, and that it is 
therefore precluded from maintsinine this aeit in the esurte af 
Tlifneia by virtue of section G4, chanter 32 of the ILlineis Se-~ 
vised Statutes, 

The defendant attempted to intersose this defense 
Upon the trish altheus: if Rad net arevicously been set up by noe 
tice, affidavit or plea ef any Kind. 

Ye ahall not recite the evidence offered an? reserived 
at length, for upen furtner eensiceration #e are inclined te the 
opinion that irrespective of the questien ereued as te whether 
the same was inudmissible by reasen of emy rule of the susicipal 
court, *e¢ think it was wholly insufficient to entablieh the de 
Tenge sought to be intersesed er tg raise any question fer the 
gary en that iesue, 

In the first slaee, the avidence reeeived and effered 


414 net negative the porsibility that the transaction out ef which 


the suit srese was ome in interstate commeree (Raxberger Stern Ce. 
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Anderesn, 257 Ill, ams. #22), nor 418% such evidence ten? ts nreve 
that the transagtiones referred to were net merely orelininery te 
the transactiena of the business in which the sorecration was te 


enguce, 





Meta Sroeducts Cerp,, 327 Lil, 357. 
Sor #14 defendant dilatinguish between the differant sernarations 
@i whieh truly Varner was vreeident, 

it ig apparent, however, that the court ruled usen 
the theery that defentent was not sntitied ta present the defense 
that pisintiff wae an unlicensed foreign corperation by reason of 
Ren-comeliance «its the rules af the court, “he reason for the 
Yuling of the ceurt is neat impertant if thet ruling was in fat 
eerrect. Certain rules of the Bunicinel court Save beee made « 
garteef the reeord. 

Bule 11 oreviéee: 

"In any action hy or against a esrveration, it shall net 
be wsecersary to prove the existence of sueh ecorserstion, sr that 
it gues or is sued by (ta corperate mame unless, srevieus ts 

he oomuencenmmt ef the trial the enrcorste existence af such 
Plaintiff er defendant, er that ite same is correstiy stated, 


fe daxted ky afficawit, signed by tne garty making auch denial, 
or by aie agent er atterney,* 








Rule 12 provides: 

*Nefendant shall, by sction te dienies suenerted by affie 
fevit, aet up such mRaitere ik abstenent se waald be set up in 
the Cireait ecurt By plea im abatement, susrorted by affidavit.* 

tas 4eSendant contends that rule bl is apslicabie 
omly te cases in which it is aeeired te deny eoreorsia existence 
amd points out that the defense here seughi to be interpased 714 
mot deny such exietence but on the contrary affirmed it. The 
Plaintiff on the contrary says that the certifieste offered tended 
to prove ne more than the existence sf the cearosretion and #as 
therefore preperly exeluded, Ye are disnesed, however, te Reld 


that if the 4efertant hed a rigui te present this deFenge, the 


eertifieate wag adnisaitle and rule 1] nat appliierable, 
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However thig may be, if the delense which tne defends 
pet soucht ty imiersose ampuntes te getting uy Batters in shetee 
ment, there remains yet fer ecnulderation the principal matter 
fAinmeced tn sur former oninion, nemely, as te whether this evie 
dence was admissithie ir the abeenes ef an affidavit raising the 
question. The @efendant ecntends that an affidavit was unneeessary 
because seetion 48 of the Yuniecipal cCeurt aet (see. 403, shan, 87, 
Smitheturd Til, Kev. Stat, 1925) erevides: 

Pan affidavit fer attachment *** and complaintin froreible 
@etainer anall be the only Srilien piescings required, except 


such written sleadinges of statements as ay Be required from 
time to time by the ruies ¢] the Municipal court,” 





and further by reason 61 rule 17 of tae sunicipal esuri, which 
provides: 


"Mi aitidavit fer sttacuaent *** and seeplaint im tereiblie 
@etsiner shall he the only written pleadings resuired.* 


in ef fidavit, however, is net teehnicaliv a written 
pleading, 24 im Suseum of Sine Arts v. Dieus, 27 Dll. Aun. 395, 
4% secne to hove been eemened in a foreible entry anid detainer saae 
that an affidavit wes necessary in order to present thie defense, 
Sitheuch the cuestieom wae asnerentiy not atened there. The cene 
trolling suestion om this peint is snether 2 defense under sectian 
94 of the Sorseration act it meh satter as im the Cirenuit court 
would be required te bea set uy by a plea in sbhutement. It seems 
te have been ¢0 held under a siwilar statute in Bari Big. Co. yv. 
Sumeit Lumber Co., 128 111, App. 391. We find the general rule 
etated im 1 Cerous Juris, 119, as fellews: 
"The ebjiection that a plsintiff fereien corporation is 

ingapable cf maintaining am action because Lit nas not apocinted 

@ resident sgent, or ethervise eomplie: with the statute ime 

pesing conditigus ereeeient te the tigst ef ferelgn sarnerse 

tions to sue, is usunlly held te be ground ef abatement only.* 

In the seme volume st yage 110 it is stated: 
“If there is a savee of action, but aetioen is brought 
without serformance of a condition precedent ta the right te 
gue thereon, this cbjecticn isa greund fer sbatement of the 


action and must usually be so pleaded, If, however, none. 
performance of the cen4tition cers te shee thet there is ze 


aha teh ast meidye emarteb alg ti ,ad ae eins Tree 





sétade wi wredien aes saisiow ‘ot potawoam ‘wanqinga? of Sas928 a tas 
settaw tng teateg add Ho Listeblasane tot tex aattanon oxedd Sap 
ois gis! qestede of aa ,eisare “enotnins teerrgt 88 nm Decemnal? 
ext geiis tax Sivenitte ta te sonssts oar at aidtosione sae somos 
euikssanns ase divahlt hae us act ebawdaos tant antes eet “ime Haowp 
ve es BGA .eee) foe ie fegts lage aa ts Be nat soes sarsood 


ate teil iesbivete (230i tage sve Aes brcRaslt taé 
S3R eee tee taps 
sitis<et fai fntelqmoo bua #0 ipomrpadds tet dheabi tia mae 
 ggesae ,ketivess apmigesin sedi ine glee eat ed dese teaiateh 
' waeea besibpe? od Yas ta Ginemeiste te eanihesia settiae freee 

_. \ sttuoe deqiesaws edd lo agdert ent yo omes: ef aaa 


_Seise .¢tues. legis same ane. ie $6. slur: Rovacdmes: _eeeweue hak a 









eid tote at isinigugo bee #8? theadessee get sf 
¥ ,betinaet eguibes ie wee ~~. ~~ * 


Tyuehss 
ybet: Fe Sei 









a es 
akan eenetee ag texot Webi | a ieets Mettostae out eh tae 

hetuicigs tof gai if esmeoed aplijen ae guiuiadaiue te eqpped ©. 
oui afutain otf daiw betiason oat 4 . s 


ae 1827 OD ny tere. Be tag da GAS Bt. pore balled aueks ge 
* vine daewoteds ‘te bawetg ed a2 —_ ee © 


thede te pt ¢f Gif egaq te ; giana sald ae 


Siguetd at nelson Hit” ,sehtoe te oainne ‘¢ ak ete = 
ot diydt off of Sunheaetg m¢12 per o 99 otneg : wor 
ond To Sopsntade tot Bavota aF a Hottes one’. oer « 

tax ,tevewod ,ti .bobaslg oo od <Linuew geson bas mottos 

on et exed? tad sens of 2-09 noretninee adt te eomentet reg 








eanse af action at ali, it is matter in bar and canzet be 
plesded in abatement." 


An examination ef eases in furisdictions having a 
system of pleading similiar te eur own disciosssa that « defense of 
this sabure is usually presented im this way. (See iet'l Vertilize 

$6 & 468.) However, in Retropolit 





Disesunt Co., v. Pitsen, 208 111. App. 407, cited as authority 

in Puterbaven's Cewsen Lar Pleading and Yraetioe, loth e4., sec. 
230, the court sesms to have desided that the defense vas properly 
raised by 2 nlee in tar. The esirion ir that cane ls abotractes, 
but frer the fsets @iselosed it woul’ seem that the sult was 
breucht by the plaintiff uven 2 contrast made im the State of 
Tliineia when the ceresration *as doive business “itheut a license 
in violation sf the sistute. The esurt therefore msy have held 

oB the theery that tke sontract rae wold thet ihe defense pleaded 
Was one in ter. Soth on erisciple and authority, +e think there 
is a elear distinction between such caset and thone “here the suit 
de mot based on a contract made within the state, since in such 
cases suite might be maintained in courte sf snether Juriadictien. 
%e@ are elearly of the opinion that toth on principle sand autherity 
in the latter class of cases the defense is properly set up by a 
blea in the nature of s plea in sabsetement, since it goes only te 
the esapacity of = plaintiff te maintain 2 suit and not te the 
Pitts Sens Efe. Ca 


werite ef the action. ¥. Commercial bet‘ 





Bank, 1213 T11. 882. Ye think teo that this censtruetion is in 


harmony with the deciniena of the courte of ather etates in 


construing eiuilar statutes. David Lupton's gons ¥. Auto Cink of 





America, 225 U, &. 489; Enhar v. Nerrington Pork Ville Sites, 204 






B. ¥, 231; Eodel Heatin 





20. ¥. dipgarity, S1 Atl, 264, 1. HR. A. 





1925 B. vol. 64, L. KR. A. B. 5. 
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Gur cemclusien is that the defense here anighti te be 
interposed ®as of sues a Stature that it would Rave been neceseary 
in the Cireult ssurt to set up the same by a plea in abatement, 
and that in the abeence ef an affidavit evicenes tending te sustain 
tale defenzee ¥as net eadsissiti«c. | 


The plaintiff nas salled our attention te the case of 


G te a. Ces €s oa Easeregsn 





, 226 Til. 18, im vhich sections $6, 


and afgues therefrom that section G4 sf that set is alse unconatie 
tutional. That question, however, sas Hot raised in the trial 
court, amd we do not think it can be raised sere at this time. 


Zz 





Bi. Lipois v. Milsuskss, 318 Ill. 198, 





Thies eourt kae net at any tise entertained any doubt 
ae to the substantial justice ef the judgement entere4 in the trial 
court, but we have net bean in entire sccord as to the theery uper 
which the deeisien cf the onse should be based, The cause was 
areues orally, an4 the court at that tine suggested te counsel 
that there was a question in the mind 6f the court as te vhether 


a 


section 94 wae applicable te a preceeding af thin nature sines it 


+ 


Was not a suit either at common Law oF in equity. The attorney fer 
defendant sugaeated that if the dseieion was to be put upsn that 
ground, he Would desire an opportunity to present authorities, and 
suek oppertunity has been afforded by the granting of a rehearing 
upon the petition of Aefendant. 
Seetion 04 is as fellewsa: 

Sig foreign corsoratian doing business in this State without a 

License shall be permitted te maintain any suit at law er in 

equity in any of the courts ef thie State upon any demand, 


whether arising out of centract or tort; and all such corperae 
tione ehall be liable by reason thereof to a penalty therefor 
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O'Gara Cos] Co. v, Bremersonu, 43 . xii. : which sectionea 96, 
os Fi 
163 sn? 105 ef the Ceorserstion sgt =@re declared unconstitutional, 
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tions shall be liable by reason thereof to a penalty therefor 
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ef noi lese tham $250 nor mere than 31,000, to be recovered in 

any court ef competent jurisdiction, in a-civil section to be hee 

gun and presecuted by the attorney General. 

it is spyarent this section of the statute is highly 
penal in ite nature and enould therefore be strictly coustrued, 
The contrelling auestien in eonusidering thie (ae im the senstruce 
tier ef any statute) ie, wnat wae the inteniien ef tue legislature. 
If tt ned been the intentiien ef the lexisiature ta exclude une 
licensed ceoroorstionsa from maintaining any aetion or sult in any 
ef the ecurte of thie etate, the omreses, *at Lew or in seuity,* 
and “whether arising eut of contrect or tert," would have been 
Wholly unnecessary; ef if 1t Aad bean the Iv*entien ef the Lagice 
not 
lature to include in the suite whieh aiehy/be maintained eoeeial 
atatutery oreeesdings, it would #ee4 taai singe these are neither 
suite st lew ae @istineuished from avits in equity sor suits in 
equity ae distinceuished frem auita of law, they tuc sould heave 
been enumerated and ineluded, ine vhrase, “whether arising eut of 
contrast ar fort,* is simyly descriptive of the "suit at lew ov in 
@quity*® which mey be Muintainad and susiiiiea and Limits tre meuzr- 
ing ef thst vhrase. That « suit in foreible entry and detainer 
is met an section ex sentrnetu is decided in Shulman v. Moser, 234 
Til. 134. 
in French vy. Biller, 126 tli. 611, tie aeurt hela, 
adowting as ite sem the enininon sf tris ssurt, that s ¢onTessien of 
faAoment unen 2 warranteor attersey in an setien of tareible Jee 
tainer wae irreculer snd unsutherized, and that opinion suctes vith 
aporeval from the epinien in the ease of Burne v. Kash, #3 (22. Avr. 
562, where, im eomeidering 3 similer question this ceurt seia: 
“The ersetice of entering judgment by eonfeseten uson 

Warrant of attorney, without precens, in all actions ef tert, 

aid net obtain, and there t2 no presedent Ter it at ccmmen law, 

60 far as we have been able to ascertain, * 


In neither case was « decision of the questian of whether 


an setion in forcible entry end jetainer was one in tert neeeesary 
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to a decisien of the case, ehile ia beth esiniens it was clearly 


pointed out that an action in forcible etry and detainer was « 


RYreeecding purely statutery acd in dersgatien ef the carmen lew, 
In the Supreme court three of the dissenting dutees peinted ont 
that am action in fereible mtry aed deiainer was net an section in 
tert, It is true, im St, Jowis Stock Yards vw. “igeins Ferry Ce., 
162 Til. 514, the eourt in the course of ite opinion stet\ed in 
*ubstence that, while the actien was "net & ecmvon law astion, it 

ig nevertheless an action at law, relating te real prenerty,” and 
that estenvel was therefere apelicsrie as « defense, It is alse 
true, as defendant points eut, taat in section 1i of the Forcible 
Detainer act (See Smith-iurd's 11], Kev. Stat, 19°97, >, 482) nrovides; 


"Trials under this set in courts of reeert shall be the cemes 
as in ether cases at lew in sueh coerte.* 


However, we do Rot think 1% may be necessarily inferred 
therefrem that a esse in Fercible entry and @eiainer is «= suit at 
lew as Gistincuished frem ons in equity. %ectien 11 preseribes the 
eeurse of erecedure ant the manner of pDleadis#je which ¢hali be aewli- 
cable in nreeestings of this nature, It woulda heave been unneeesaary 
te make such previeion hed the preceeding been one in tert te rhich 
the rules of the semeon Lew vere anclicable. 

In Wentworth vy, Sunketene, @33 Ill. ape. 49, the third 
4ivision sf thie canrt held that 8 prenecding in lrercible entry and 
aetatner veine a special stetautery one in derogation ef the cemmon 
lav, the writ sof error was mot ea writ of right therein; that the 
appeal autherised by the statute te review such a preceeding was 
exclueive, That caee has been approved by the Gupreme seurt of 
Illinois in the resent case of Cli Steansnip Line 


of Chicago ¥. 





328 Ill. 309, which case wae sent by this court to the Supreme 
eourt upon a sertifieste of importance, The opinien there discsuases 


the action of foreible entry and detainer from the most ancient 
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1d 


times, snd the conclusion reached is as fellows: 


"fhe eivil remedy in thie tste fer the reetitstien of 
premises, based om forcible entry und detainer, was unknown toe 
the coneen lsw and is purely stetutery in ite origin. While 
eur atatute as fereible entry snd detainer contains eowe of 
the ideas found in the Sugiieh sistutes aforesaid, narticularly 
the siatutes of denry ¥i, they 4¢ het embody all of the fea. 
turee of any ci these statutes, and they canriet be said te be 
an adeption ef sny of tagm in their entirety er ef any other 
Sngliskh etetute. it has been reneatedly decided by thie court 
that an action of forcible entry and detainer is a speeial 
statutory provesiing summary in its nature and in deroxzatien 
ef the common law, and that our courts ds not preeeed thereon 
by virtue of their power as courte ef general jurisdiction, 
but derive their eutherity waeliy from the statute, snd in 
Buch perececdinge they sre te be sonsidered and treated at a 
court of special and limited jurisdiction. (¥reneh v. Biller, 
126 711. 611; Fells v,. Hogan, Breese, 357; Fitzgerald v. 
Quinn, 166 Ill. 354.* 


Therefore this actien net being cone according to the 
course of the soxmvion law nor ene in eauity, ond the statute which 
we are calied upem te ecuetrue being Sighiy penal in its nature, 
anéd therefore to be cosstrusd sirictly, #e Bold that an action 
ef foreible entry on4 detniner is uct a suit at law er in equity 
within the meaning of the statute, oid that this defense was net 
available. Ferks: v. Colurbia Clay Yorks, 182 Fed. 119, 

The Judement is therefore affirged, 


: AFFIRMED, 


O'Conner, J.: I agree with the gonclusion reached but net in 411 
that is ssid in the opinien, 


BeSurely, 7.: I coneur im the conclusion, 
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HARRIET FLYNE BOYLE, 
CommiainanteAppellee, 
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JOHR BH, SEYTH COHPary, JOUE HE, 

SEYTH, MARY A, SEYTH NELSGH 

and SILLIAR FP. SeYTH et al., 
Refencants. 


APPGal. FROK CIRGULT coURT 
OF GOGE GGuyey., 

In the Matter of the Petition ef 

PRIGHTSTILL ¥oOnDS (Appellee) for 

am ALiowanee fer his Serviases a5 

Guarsian ad Lites. 


BDOWARD SMYTH PATGERA et 41., 
Asnellanter, 
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RAR, PRESIDIEG JUSTICN RAPCHET? 


BELIVERED THE GPINICN OF THE GOURT, 


Thies is an enpeal by infant defendants and ereese 
complainante from an order ef the chanceller alloving the sum of 
$5,0CO as guartian ad litem feea. The entire ease has been before 
this esurt upen the merits cn treo seararste aAnpesle in General Eee. 
31362 and 31305, which were censclidats4 fer hearing an4 in which 
appeals opinions have been this day filed reversing the judcment 
and remanding the cause ©ith directions to enter a deeree in cone 
fermity with the opinions of this court, The general facts ae te 
the issues involved between the parties to this litigation are 
tnere etated, and it will be unnecessary to repeat thes here, 

the original decree directed that a certificate of 
interest ef 728 sharee ef common stock of the John &,. Smyth tose 
pany together with dividends thereon deciared snould be meld by 
the exeeutrix of the estate of Kary Flynn Smyth, subject te 
further orders of the court relative te the apoiieation ef the 
guardian ad litem for fees and te the intereets of the miners 


 auring their minority or the minerity ef either of them, and that 


the exeeutrix upen completien of her duties should, after the 
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payrent of debts of xary Ylynn Smyth and cests and expenses of ade 
ministration and guardian ad Litem's fees, transfer, set over, 
assicn end deliver their reeeipt er certificate ef interest te the 
adult defendant ani crees-couplainant, Willies ©. Smyth, and te 
the minor children of Themae <. Smyth, deceased, nacecly, Thomas &, 
Smyth, Jane Ann Smyth «ed Reealie Gmyth, in equal parte, 

it is urged wpen this appeal that this eririnal 4ee 
eree Fas & final adjudication as to the manner in which the cuardian 
ad liter's fees should be paid, but as that deeree kas now been ree 
versed ana tre opinion of the esurt ie in part at least inconsistent 
with such s finding, it will be unneesesary te further diceusa that 
point. Zhe original deeree in the cause wae entered August 17,1926, 


The petition of the guardian ad litem for fees eas penting at that 





time, a4 the order from which thie appeal is perfected wae entered 
Geteber 7, 1926. 

TRe petitien «ef ihe guardian ad litem avarred his ase 
pointment on July ~, 1925, asserte’ that he had for at leset forty- 
five different days deveted his sntire working time ef five heurs 
or more ene Any te the fulfiliment ef the duties ef Kis effiece as 
such guardian ad litem, and averred that the property seucht te be 
taken from the minors wae reasonably werth upwarde 6f 8360,0°% and 
asked that the sum of $10,500 sheala be paid te him out of the ee- 
tate of the miners, 

featinony ves offered in surcart of the petitien, and 
upon the hearing Mr. MeCulisenh, whe revresente the infant apuetiaats 
in thie appeal, appeared in sepasitien therete. Er. Keardie, the 
attorney for Harriet Flynn Eoyle, was alse present. ‘the record 
_ Shows that Er. KeCulioch made a motion that a second guardian ad 
Litem should be appointed to revresent the infant defendants unen 


the hearing. This motier was denied, the court stating in substance 


that if a secend guardian ad litem were appcinted it wcula prebably 
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re avzinat the 


@laim ef the seeen’t, and eo an ad infinitum. The reserd alas 
gheve thet kr. Hamilton Meses, representing Kr. Williem », Smyth, 
ene ef the shildrem of Themas 4, Smyth, deceased, “hoee in- 
teresgts sre identical with these of Taemes #2. Smyth, Jane Ann 
Smyth ard Reesaslie Geyth, was alse present and agreed that if he 
were spocinted suardian a¢ litem for the miners he would make ne 
chares for his services se sucu guardian, sr, SeUullech made a 
motion that Mr, Moees be allewed te serve without compensation - 
but the setion was denile# by the court. 

The guardian a¢ litem testified az to the work dene 
by him ed twe senbers of the bar, and in resrcense ta hveathetiesal 
questions sisced the value ef his servicea at the amount asked fer 
ir the netition. There were motienn te strike eut thia evidenes, 
whigh were denied, and the court entered an order finding that the 
@aardien ad Litem had rendered substential service and that he sas 
@ntitied te the sum of 25,006 as a fair and reasonacle cespensation 
fer services rendsrad in the ease, sud decreed an avrard te hic in 
that smount, “to be paid te nim out of the satate of said miner 
shildrern, Sdward Smyth Patera, Jane Earelyn Patera, Jane ann Smyth, 
Hesalie Geyth and Thomas BK. Gwyth in egusl vertiens.” it sas 
further ordered: 

"and that Jenn &. Smyth, Kary A. Smyth Kelson and Yilliam 
P, Seyth, esitd trustees, their survivers and successers, be and 
hereby are directed tc gay seid sum of money te Yeightsatili 
Yoosa, Guardian ad litem in thie cause ont of 4ividends arising 
Tron the shares ef ecamon enpital eteck of the John &. Smyth 
Compery mentioned in this sreersfing [ether than said 799 shares) 
which uré held fer said miners, whether saia dividende te now in 
their hands oF hereafter to acerue, or from amy sther funds in 
their hands belonging te said minere, until the seme shall be 
fully gsi4 by them or frem other funde in the estate ef saga 
miners, and te take the reeeipt of Veightetill Becde, Guardian 
ad litem, for the sums paid by then on rehalf ef the miner 
ehiliren in this sause,* 

tt iw urged in the First plsee that the order is veiad 


for want of due preeess of law, but as the infant defendants had& 


aa? Getinge stoum saf husteb ef Stlds.« Jakeyow. of weneenens. 08, . 
ovis Sisest o8% .gudiatial ge a9. on bar ,bapese, pets, 2B niet... 
2oyae. oma she. TS galpewesines ,soned acditeas .26 gedt ane, 
ah seade ,heesens teint a BeONT To sath i bso _ eat, 32 oa 
Rah, gust eget 3 compe? Ip geedt athe Jaotiseht ome ets exes ‘ 
od 3b Gad? Sestan baa faseete vals age..doge ebts 20K boa. — 
ou Qalem, bivey ef. ateale age tet moigl Be math ce . 4 
/@ Shea selleoed Mk .nelhaeey awe as, asolvree o kat <t ae 














cee 


aceuree o: Re om ne IP 

_ptoh, Seon off af ss be tiiteed megs ba nethuesm poo a 
fanitertaged - ee. ganereet ah Jee sted a8 “te. weiss owt Sem ag et a 
+ O28 Be nutay ost Araete enabtenup.. 











tat power Seatceora. at t2 aaaky= a 

—endahiva wick Jac. atinie <s ane ts ee eter asens _, eats tee, oe ae 
sii fads gaiball sebte oe Satedas dteee alt bie 9 ab Sey ‘, 
any ed 2adt Bas. wolves, daiiaeieden bosebast bed mead t nm 
MERIT TDS as cance & ag et pcan set! 2 mak oat » woktitan : 















es bain 

















nics ins tentok are oon. —— 6 ae meee as _ 
hom od ,FIoseecsue Soe eveviviss shest? — bed agi (eee 
ve, Shbpetagis® of Lge rs te wee bise ye 2 ‘sagt s2e 
ere pbass ois ‘te fee Sher eh 
teh edt ts mete iatiaas. a 









(aaten ‘ Stea sate sate guitsenare baa 
es @hashivid Sia. Retest gk 





nt coat “Sedd o eo x anet Fa amen pee “ts Vheeaest 
od Sista omer att Lidaw ,naeate Sise at fe 
bles ‘ts atases aff at Binet Seciie | 


aathtew?, .ehso8 Iftiedey ie’ “te Saiesee. e8 : 
“rented 1 is eet ad isa sic big dhe 


hey. at. “abso gah tae2. bite, seat: nat ~— ad tf ot aed cy 
_ hat, adachas tee, Saeed oat ox tet cla eae 2% 





been duly served with ersceas, vere in court, ami their interests 
gubseittied te the proteetion ef tie court, and as they seee te 
have been ably reoresented by esunacel bath on the hearing and on 
tais sppeal, ve toink this ecntentien is witheut merit. Aa the 
trial court suggested, it seald have bean impractienble te ap- 
point a suseegsion of miardians a4 litem, che quardian ad lites 
was appoisted hy the court, and the sewer te appoint we think 
meeentariiy carries -ith ££ the power in the 4lseretien af the 
¢ourt te allew reasouxble fees. 

it is mext contended that the court erred in assessing 
aii ef the coste of the guardian ad item's eerviees agsinct the 
minor defendacts anc nene against Ere. Bevle., Hatekinson v. 
Butehineon, 182 111. 347; Cariberg vy. State Suvings Bank, 212 Ili. 
181, end severai other esees are cited te this peint., fae esint 
would perhape deserve consideration if the fees allowed were 
etrictly guardian aid jitem fees. Ae a matter of facet tne petition 
and the preefe taken thereunier tend te shee that what was really 
allowed wae is the nature of solicitor's fees for the gusrdisn ad 
litem, ané4 we 4o not think such fees should be aeeessed aa coats 
against a lesing complainant. A guardian ad litem aay, re think, 
properly act 20 his ewn sgoliciter, and it is believed thst sush is 
the ususi praetiee; buf then ke does ae he Gannet ardinsrily be 
allowed two separate fees for such services. Eaughwen v. Pauchaan, 
215 Thl. App. 620, If it were ooesible te sesarste the feces af a 





gUardian ad litem from that of his esliciter, thie record fails te 
diselese any attempt te @o so, and we 46 met think that selicitor's 
Tees for the guardian ad iitee could have been properly taxed 

against the lesing party in thie cxee. Ames v, Ames, 181 fll. 280; 


Hutehinsen + 





tehinson, supre: Jones v. Young, 228 Tli. 374, 





It is aleo urged that the feee allowed in this case 


are excessive, Ye do net think there can be any doubt that thie 
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is true insofar as the appellants Edward Smyth Fatera and Jane 
Earelyn Paterr are ecencerned. he one Was ettempting to take any 
property [ren thes, They were preper parties, Having « beneficial 
interest in the trust agreement ander which the entire steek of the 
gonn k, Sayth Company had been conveyed te the trustees and the 
Validity ef thet trust being atiseked; but if the trust sgreenent 
had been held invalid there *sul4 have been no substantisl change 
in their property intereste. oreover, the briefs indicate thet 
this payment is consitered by the cuardian sd litem ae en ace 
eount and that a further setition far fees is to be Heresther sree 
gentad. The sliewsanee of 71,000 @¢ach ageinet these sineres, ve 
think exeessive, Ag te the appellants Jane Ann, Hoessiie an’ 
Themae ». Seyth, fr., subetaitial preserty interests were ineclved, 
However, the prissry duty ef defending wae on the trusteca ef the 
estate of their faiher smd alse ugon the trustees under the trust 
‘agreenent through which they claim; and in the epinion ef this court, 
&S wili be geen from an exaxination of our opinion, these trustees 
wisconetrued their evn sewers and duties #ith referenee to their 
trusts. 

the reeord siets that there was no dispositicn er the 
part ef these parties to ahirk their reenonsibilities in thin mate 
ter and that they previded sable counsel, #he sought te protect the 
interest cf these miner “efendante in every sossible easy. a think 


the guerdien sd Litem did sere werk thar was either wiee or necege 





sary for him te de under the cireumstavees, %e have cons over the 
whole reeord esrefully and are of the opinion that « total sllew- 
ance of $3,000 would be euffielent; that $80 of this emeunt should 
be paid out of the estate of E4ward Smyth Patera, 5260 cut ef the 
estate of Jane Karolyn Patera, and that the remainder ef $2500 


should te paid in equal norta by the miner defendants johm H., JF., 


/ 
/ 


. (p 
SO en, Ae rte, / 





; ‘Saad hae atedel siege sionals wioetisegs add aa ‘te tonnt aad sh 
ya aves 6¢ unilewedte aew sm ek Lbeatesmes oe stetet ween 
fais Saved = yrives ,seiPaie soqetq Rad ‘Eeat ates owt ‘etvoqore 
ae Te agete e@xiim #67 2pide sehas gomanetge sewers exit ak: savxedat 
7 et? ba aeetewss ace ot hoyevaoe eet hel congas: sae A ato 
duouegtas fewnd wild Ti sud {Resteasse ‘gato’ Seuee Settee ‘tlbiter 
cyusds Kettandedwe ox ined svet Bisow stest biterat blot mae had 
ies? efsaibal @telid edd ,asvestes  .sdaete tat ‘edusgoze ated ak 
won 90 ee mOtiT be aslhiesy eto %d hedehienes aF samayeg aise 

agte te tested ad 93 ai geet eet. Hele biog oar : Sg jase Boe susros 
aw eels esadd feabeva does 60, fe ‘te sankwetia: ent becnee te 

fan eiinest amd east edaslicnas On? po ek lewbediodee —— 





baviovst sree adnetwdad viteeota Lsliiaatedns , oth tens ee : 
ent ts anetedt? off me ear (athaeteh te YIak™ aeeiabte eae pease 
gard 6H¢ ashe eeeteord eff oboe tele bad “TEdet aisd? ‘te dates 
,itBes 4idt fo asliniee oA? a2 bee Gales qos ae ite ygotaid: -énéasetge 
eeateurs eae?  sekales tue te agidentears na eee2P wee od tiie ea 
“ghed} of soderetey Mile galiut has eteweg ave Thess bewsseacon te 
oi? no nobeasendth om aaw ecelle test abode ReeSET BMC 6 Golo: 
ojuct @2s¢ at eo} PEERenoeber thew?! kubie oF eokitey omedt To ome 
ad) deebeka of Soukow edw ,teohved side hepdwote epee teu? Sen wee 
geiso 68 eeu ofelenes yrers al ateatayteo toute seen” te Seorstet 
castot Yo sate tedfie se¥ anus Btow eta Sih meeee be atheros ext 
oH tevo Awan aved eo wabenk dene to eat Saher ai oa an Se eee 
wwotie fatet s fads setafea ai te ie tae yf ivtercs Biooet sted 
| biwote fyeme afay “te GONE Fare 5 bate bot ke ‘ed Sfrow 000,09 to ephs 
edt To tus CRE UeE SS Bhue? Roewhl ‘ts atetes eft To due Sing od 
OoeNe To tehalaest edt sadt fae ,etetes. medows sant Io atetas 
ae nto edaubastod tontm sdf xe eotHE Kamps ik blag of ante 


tid / 4 Ki car : 
ee ee ber Re. COREL Re Me sherpa s cheer Pe: (; Sate 
i Vie“, 





a pee Av: Date’: NOs 


inh ae ao 





Jane a4mn, and Sosaiie smytm; that the order should provide ior whe 
payment of the same out of the paroperty of said miners \Joun ke, IP ss 
dane Ann an¢ Meaalie by the trustees «f the eatate ef Thomas 4, 
Smyth; that the payment of ihe amount Found due from Edverd Gayth 
Patera and Jane carolyn Patera sheuld be paid eut of their rege 
pective dividends by Jehn ». Suyth, Eary A. Smyth Nelsen, and 
Williawm P. amyth, trustess, thelr survivere or sucetssore, 

#or the reagons indicated the order of the Cirenit 
court is reversed snd the cause remanded with direetions te enter 
an order in conformity with the views herein expressed, 


REVERSED ARD KEBALDED 81TH DIRESTIONS, 


O'MGenner and kelurely, Jé., cotour, 
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ALIC“ 3. UWYER, 

Ape liant, 
APPR AY. FROM OTRCUE? OORT 
YR. 


MAROERET ©, DETER, Leo 
7. DYYSA and L340 P, DYYER, 
Agealilessr, 


GF COOK cdoyNey, 


Samer et Mig ae agg Nagi gage” 


BR. PRESIDING JUSTICH RATOMETT 


sans AY VEE Se sHap Pee ee ee Peer Te 2 et on 2 coer es 
GELIVSRSD THE GPLISiOR GF VAs OOESY, 


The complainunt hae appealed fran a deere which 
Suectuined exeestions to a master's repert and diaslesea her 6122 
for want of equity. 

fhe saePendaite to the bili were the hushand of com + 
pPlainsnt, Leo #. inyer, from whom she is living seperate ent apart, 
Bargaret 0. Deyer and Leo J. Dwyer, mother and father of the kine 
band of complainant, 

“he magter's rerari makes Tincimes as te the relatione 
@hip of the parties: and stator that a suit for separate meinter anee 
by ecompininant sgaines ser husband wee dismissed during the pene 
@eney of the cause after the teasing of evidenns, having been hee 
gan hefore a master in chancery. Lt Poade the gaterial Pacts to 
be that the defantant Leo P, Dwrer and ithe cemplainanit, Aldee &., 
were qynere as joint tenants of certain premises deseribed, aub- 
Jeet to a truest deed securing a principal isdebtedness af S10,005, 
A second mortgage for $15,000 was placed thereon te secure the 
motes of Leo PP, and Alice G. Weyer fer thst sapunt, in Karen, 
1921, ieo 7. told compiainant ae Bad declded to put the property 
in the mame of nis unela, Jom C. Hehan, for business renscns, 


and the encle would give them back «a deed wor the property. The 


complainant then beliewed her busbund ebeslutely. She onid, °T om 
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giving we sy ert af the heuse to yeur fanily.* Se seid, "I az 
giving yeu back s deed.* Thereupen cosiglsinent signed the deca 
te Behen with the endterstending that she rould set tack a feed, 
thie @eed te John ©, Eehur was dated Marek 24, 1921, and wae 
duly seksewledged by the grantere and recorded. If wae a wate 
Franty @eed, subjcect ta the tee trust deede above deseribed, 

im Berek 25, 1921, dehn C. Behan executed a warranty 
deed of the premiser te Leo FP. Dwver and somplainant aa jeint 
tenants, aubiect ts there tee irust deecda. The decd fas ace 
knewletged and Aeliveres te Lee F, Tarver, but £1 wae aAat recerded 
until Tuly 28, 1995. Eehen said ne consideration far the deed, 
teer the title in true: fer Lee F, Dever end ¢omnmisinani ae 
foint tenants, end Behan had me beneficial interest “hatever in 
the premises, On January 15, 1928, vitheut the knowledge of 
Alice 3, Geyer, Eehan, whe wag a bacheler, coviveyed ihe prenises 
by suiteclais deed ta Eergaret ©. Dwyer, tue wife of ies J. and 
mother of Leo >. Deyer, The deed was acknowledged on January 19 
and réecerded on danuary 43, 1928. The existing morisages were 
paid off and releases ebhtaines, ana a new first moricage trust 
deed for the rum ef £15,{40 was place? om the srenieer by Hargaret 
&. Dwyer anc Lee 7. Dryer, ner nuskand, on danusry 23, 1925, snd a 
mew seecnd morteage trust deed for the aum of $106,000 was slaced 
on the preniser by Karzaret ©, and ieo J. Dever ef fhe same iate. 
All these converances vere made wliheut the Enevled<cs er eensant 
ef compisinant. Eo consiAeratien wae paia by Margaret 0, Dever 
fer the cenveranss to her, and she tesk title te the presiees in 
trust fer Lee F, ma Alice S. Dreyer, ss Joint tenante, Largaret 
0. Dwyer had no beneficial interest in the premises. Alice 5, 
Dwyer did not knew oi the transfer of the premerty from Behan ts 


Margaret ©, Oryer astil February, 1955, whes she found an opinian 
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of title from the Chieage Title & Trust Compsny showing title in 
the presizes in Eargaret &, Dwyer. Ghe raised "quite a hullateae 
lee* tessuse Aer kueband Had arssised her that Ke -esul4 set turn 
the property ever te his mether er father witheut telling Ber 
semething about it, She aai¢ io her huehbosd, “Why ¢i4 veu nut 
thia in your mether‘ts suse witheut letting me knew anything about 
it? Gny <14 yeu not come out and be open sbowi it all?* He ree 
plied that he had te save money, Kis father Rad te clean up thie 
mMerticsse, that wae why Re turned it over. The ceosplsinsnt found 
the deed fram Senan to her husband aid nerself in his safety de- 
poeit tex in Fume, 1884, and she tooxz it te a lewyer and sfter- 
Warde to her oresent counsel, the recerdel it on July ©5, 1926, 
The gomDbiainant wet induced by Ker busbend anid bis 
father te join in executing and acknewied.ing and delivering « 
quiteclaix deed ef the sremises te Margaret ©. Deyer on August é, 
1925. Thle deed wae dsted and acknewvleiged Auguet ¢, 1925, ana 
Was recerded Auguet 31, 1S25, an4 sn august &, 1928, tee 7. Dwyer 
tol4 her, im the sresence sf Les 7. Geyer, that ke sould <clve ner 
@m agreement thai if she woulA sign the quitecisim deed te fargaret 
6, Dever nothing woul! be dene with the squity entil complainant 
Weula cet her share. Gompleinazt sald, *Shat abeut kre. Seyer? 
She owne ithe Rousse now.*® Les J. Deyer asia thet Ere. Weyer didn't 
Want anything.  Cempisinant eaid, “As i understand it, my husband 
bas put it is Bis mother's name and sway fran me and @ligsheth" (the 
daughter of Lee #. and Alice 3.) Lee 7. Owyer said, *If anytzing 
haspened to Les, @y son, Are. Dwyer (kargeret 6.) would net take 
anything belonging te you all.“ On thet date Lee J, Dwyer gave 
eomplainant a Writtes agresem@mt signed by Ala and seknowieiged 


before a actary gablie, as follows: 


“i Kereby agree that there will be ne disbursement of the 
a in the sale of ic. 164 Oxford Resa, ienileerth, ILliceia, 
antil agreed upon by Alice $ Sayer, her hugbemd, i 

3 as = & 33 & 4-826 ?, 3 ‘¢ 
and ies J. Dever.* , . dade 
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When thie agreement was handed to the cormlsinant she 
gaia that i+ 2i4 not sentien anything about =re. Tever., Eea J, 
Teryer anid, "Fiat jJon't make 2 serticlies aY differance, If represent 
Mra. Dwyer. Anything | 4o ia agreeabie te her, Gne does nei want 
anything, * 

Sn Auguet 9, 1925, Eargaret ©, Dwyer and Leo 7, Dever, 
her hushand, senveyed the prexiaca te Floraie# Porter Sullivan by 
Warranty dead, subject to the trust deed indetbieiness ef $915,000 
and $10,000 plaeed thereon by Sargaret Oo, Dever. Fhe dead was ac- 
knowledged by the grantera on August 12, 1925, and wan recorded 
august 14, 1925, ana recites 2 consideration of "Ten doliars and 
ether good and valuable considerationg in hand paid.* Tre reeoerd 
eee not show #hat the actual consideration paid wan, bat in vier 
of the saliegation. in the 6111 and adwission in ithe snewer as te 
the value ef the sroperty being 330,000, the master was af the 
epinien and feund that the conelideration sheul4 be teken and held 
te be 350,000; that Margaret 6, Beyer and Les 7, Sewyer saheuld be 
Peguire’ te smeasunt rer that amount. 

On Seatemher 1, 1925, the premises in eueation vere 
rented by Lee P. Dwyer te Frederick &. Bowes Yer $250 a centh and 
ir, Bewee was in possession «f tae sreperty from Geptecher 1, 1922, 
up te and including Aprii 30, 1925; in 421 37,00 was paid by ar~ 
Pangement between Lap —. Deyer «end ethere to be asviisd on the 
mortgag@oen the sroperty. Alice 5. Dwyer received sene of the 
rents frem the premises and she reesived no seney from the sale 
of the property. Ghe received no money fron Behan when the property 
was tranecferred to him aid ma meney from the mortcages slseed 
thereon by Hargaret 0. Dwyer and Leo J, Dwyer. che received no 
money Trem Hargaret 6, Deyer when the preperty was traneferred te 
her. In the latter part of August, 1925, shen complainant asked 


Leo 7. Dever, in the sresence of Leo *. Oryer, fer part ef the 


money, Leo J, Deyer seid he eoul4 not de anything until her | 
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husband gsve Sig permnissian, Lee =, Dreyer then said tnat she was 
wet entitie® te a sent of it, that she woulda aot sei a gant of it. 

The master states that i: ia eionificast that mane of 
the 4efendants testified in tae enee. He Tinde a fiduciary relation 
between Leo f., Lee J,, and serpgaret oO. Beyer and aliees &. Dwyer, 
and that Lee F., bee J, an‘ Sargaret G, Dwyer abused thie fiduciary 
Feistien io the less af ALige ©, fever. The asster cancluded’ taat 
Bargaret 6,, Leo J, snd leo ». Dever shealé acecunt to Alice §, 
Weyer for emeenalf the value sf the @auity in the sreyerty ae of 
Sentember 1, 1928, 

Whe uneter further aztatied sk ageesnt heteweer the gare 
ties shoving s balance ef 215,075.54, ef weies ene-half ar [6437.67, 
was found te be 4ue te the oomplsinmant. -er thie sam ke found 
bargaret G., Lee J. ons ieo P. Dwyer Jointly aud severslly personally 
liable to the complainant, with interest ihereen «it the rate of 
five per cent from September 1, 1925, and that esomaelseinast vas 
entitled te a meney deeres agninst Sargaret G., Lee J, and Lee Ff, 
Dwyer, He further found that Leo =. Beyer was ilable ie semelain- 
ant for the additional sum af 5147, being one-Haif af tne rents 
ageresating 2°94 esit te Lee ©. Dwyer, together with interest thereen 
at the rate of five wer cent par annum from September 1, 1°25, and 
that semmlainsrt was entitied te a money deeres against Lec f. Uwyer 
fer that sum, tegetier wits interest. 

Altheugh the deferdantea aid met testify in their ovn 
benslif ser effer «ny evidences, they flied tesniyethres ebjenations 
te the maeter's resert., Ey stipslatien these ebiectiens steed ga 
exeestiens unren the Hesring before the chancelier, The master overe 
Fuled all the obisetions; tie @hanmeelier, apparentiy, sustained all 
the exceptions, The tefeniants insist the deeree should be af 
firmed, in the firet place because the eourt ef equity tase *itheut 


juriségction, Tont defense, herever, s@eezs te be urged nere fer the 
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First time. It ie net eet up in the answer, nor indeed vas any 
ssecifie shjeetion made on that ereund elifker before he saater 
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Grastoerd ¥. 3 
Danieli's Gaancery Practics, 251.555. 

The defeniante ules vontend? that there was ne trust 
er truet reistien invéived is the caw@; that the sreeerd fuile te 
4igClese the elements necessury to ereste a congtruective trust er a 
Feesulting trust, and thai no fidueiury reletion existed between cote 
Plsinant and defendant. It is unnecessary to diseuss thes¢ quaée 
fiona at length, since the prayer of the t1ii was fer am aseounting 
amd the reeord discleses that the equities sf the parties were such 
that congiainant vas entitlet theretse. 

It is urged that the erase? vse imsufficient ta asteb= 
lish that the value of the real estate involved was $50,000, but 
thia was allese@ py the bill sant preeticslay admitted br the snewer. 
Langlois v, Stewart, 156 Ill. 609: Stery's Equity Plead. $62: 31 
Gye, 200, This was a matter peculisrly within the knewledge of the 
@efentania, aid being alleged in the bill, a Tull amd cempicte denial 
would be required by the Sefensante in order te put the gutter in ia- 
sue, | 


@e think the evidence being undiaputed and the canéie 
tions ef the pleading being suce as appear from tne record, the 
@hancélisr erred in sustaining the exececiiens te the master's resort. 
The deeree «ill therefore be reversed sd the cause remanded with 
directions ts sver-ruie the exeeptiensa and enter a deeree in scone 
formity with the resert of the master, 

REVERSED ARD REMANDED FITH DIMECTIGES, 


@'Cenner and HeSurely, J7., concur. 


woe gee teebal von ,tewans sl? af ew tee tos at i seals ferrt 
Sagan 28¢- oxcted told be hauots said ao sham “noteontte oFtteses 
even Ff Sat Toeeas” sinabasteh ait dates oF sTetfeomnds outs ‘to 
‘hee £2 UE neve ‘pith Lievens seed avert phsow c tas ow ota 
aod SEE te Spey oe sonsil {sees ahd at edont | ont a9 beater | ases 


pee. £2 18 geod oy eae ‘rpad iit ‘OL, 





“Seeed on tev exe ft? gaRs hate Snow sata BSaahasted oat 


ree 
rer alin Breage: ofY sac? ‘feeas ‘pag al Beviovat aeles ter feond 49 


pe! 





te saws? evidgswvieses # wfeete af vtecasuen ‘inane ia ods ‘on a 
B09 anewend Seteinxne nolie fot gisiewhtt om 228% bas start 3 ald Lunes 
wae wt ones” weveuit of qlesaecenay ef i <taabne teh seal somite 
Sif Piiveock ‘gw “at war IF Sa our Yo" toues Se asd sous Atgnos a ee 
ee Oe Bee 


dows $98 soiitsq ax? to hscdunad tit decid assofosit Paget oo 
“paberte as bets eae nam ‘Saondetqnoe 


A Rae: yoke eh 














«deste se tae tolViuaat eae ‘teote cl teda begs st + 8 


iy be sack aga BOR) x 


auf’ < Oe, as? saw kewfovel sdsdes tent one 2» outer est Jeet. Lat ie 
.tewane ea bad Bel stabs pela ising ban fata ae w ‘besa te ner nia : 


Katies ofeiqnos bas Livt s itid silt ah begetta aaled ‘bas coc winb 


ot ald 38 


“ei wt setfan acd eq og webs af sdnehwoten end tet becky ed bisew 


SS sees f 





apruiy enk 
ee 


_ whineo ood bas Seduqaibaw yaled ‘Seonbive adi inka ‘a 
pad ,hroeet sid. eet? seeqee as come gated gathestq edt Lyne anots = 
ego4 eietesm of) of suntiqsaxs eid gatlaleiame at baxxe. tel, 
djiw bebueas: senag off ae Seatavet of suetetad? iiiw swmeb | 
stop af Sa¥ee8 & tedae Bee anolsesaxs oitd aist-tere of aualteoxth 

’ epncrssdnn hie: sacral nel mtbr’ cond 

SHOTSOEADE BE TY, CROMAMR CHA emmAMER 8 any She bade 


. suo aeo ike seiwregell tine Ten90" 


$44 ; gaged} 
tS te | hea a ee 








WILLIAH HR. CULRIINS, 
Appellee, 

Appeal from Superior court, 

Ve 

Sook Gounty. 

THE CHICAGO, ROOK ISLAND 

AND PAOIPIG BATLWAY COMPAPY, 

‘aAppeliant. 
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MR. PRESIDING JUSTICE MATCRET? DELIVERED THE OF INION OF TH COURT. 


Thie cause is now before ue on a rehesring granted. The 
action in the trial court wae by the pledntiff dumming ageinet the 
Gefendant corporation sand was in case. 

fhe plaintiff was employed by the defendsnt, 2 common carrier, 
engaged in interatate commerce, and on.November 26, 1925, while in the 
eourse of his employment, wae injured through the negligence of the 
éefendant in fsiling to comply with certain sets of Congress known as 
the Federal Employers’ Liability Act and the federel Safety appliance 
Aet. There was o trinl by Jury and a verdict of G25,000, upon which tne 
court ontered judgment. 

The defendant here and on the triel admits liability. The 
evidence whe directed egolely to the question of damseges, snd the onir 
point urged for revergnl ig thet the verdict wae excessive snd the result 
of passion end prejudice. 

Ko evidence was offered in behalf of the defendant. The 
proof tends to show that st the time of the secident, plaintiff was 
employed by defendent a2 « freight conductor ami “extra peasenger mat.” 
Plaintiff wee then fifty-cicht yeere of age. This wae not his firet 
gecident. He ssye that he wea et one time knocked between two care by 
gn overhead bridge but wee not hurt. The date of thet particular injury 
does not appear, vut in 1911 the top grabs iron on a Gar broke and let 
him Ball baek onto the ground ageinet the pilet of en engine and Bone 
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(2) 
brake¢ea. In thet seeident three rive on hie left side were broken, ende 
he wae lsid up for two or three weeke. fie wae in mother saceident in 
1913, when nm torpedo exploded end cut the eyeball ef one of hie eyes, 
practianlly dertroying the slight in that sye. At the tine of that 
aceident, the end of hie nowe wae cut off, a hole put through it, and he 
received sears eu hie face aud head. Aw a regult of that seeident he 
wae away from hie teusl work from January antil June 4th following, 
after which he resumed setive service. He it s lsrge man, and at the 
time of reesiving the injuries of which he now compleins, November 88, 
1926, weighed from 196 to 197 pounds. «t the time of the trisi he 
weighed 200 pounds. He ia sbout 5 feet 9 inches tall. Wie monthly 
earnings from fovember, 1924, to November,1925, inelugive, varied from 
$136.61 to G332. 29. 

Ab the tive of the injury plaintiff livea in Blue Ielend. 

He was injured at ebout 6:25 sem He wae scting se ea condw tor of a 
train of about 65 freight cars to which a gaboows was etteches Be wae 
in the esboose, the train was moving eseterly end he feced toward the 
weet, watching, a¢ he enye, to protect the train from a through 
passenger trein. He Baye; 

"the eugineer reu by the switehes end had te back up in 
order to head in the yarde again. Ag he started to head in, the eyes 
of thea draw bar, nine esre from the engine, pulled out of a Rook 
Ielend gor, causing the train to <o into emergency and throwing me 
backward agsingt the etepe that leed from the floor to the eupole of 
the caboose, with my back ageainet it." 

fhe train wae moving from cight to ten milee as hour. The 
atepe to the cupole led up to the eenter of ‘he ear and were about 
six feet from where plaintiff wae standing. Hie back struck egainst the 
stepa end he went to the floor. Cosi sand other etuff were thrown over 
him, but he managed to get up, whether with or without old, he is not 
gure. The passenger train wae coming ond he could gee the hesdlipht. 
Pleintiff eaye he wae in srent pain en aterted for home. He got of? 
the train right then before it moved and went up slongeide of the train. 


He stepped down off the caboose onto the ground and welkwd slongedde 
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(2) 
of the train. He left hie «rip in the exboore and snothor employee 
threw it off when he passed the flegmean. The cavevse passed by plain- 
tiff xt the time the grip wae thrown off and ne had walkeé ge dietance 
of about two blocke by that time. 

Fladinutiff's home wae in drove etrest in Slue Island about 
two blecke from the Reck Tesland treeke, and he walked home which was 
about 4¢ blocks from the plsee where he wes injured. Nis wife eslled 
Dre A. B Snyder, defendant's doctor at Bine Island, end pleintitf wae 
tsken to the St. Francie Bogpitel at thet plaee. He was nt the hoapiteal 
at 7:85 nom snd at ten o'clock X-ray pietures were taken, 

Dre Snyder ordered thet hot water bottles should be applied 
to plaintiff's baek end directed thet an sicohel bath shonld be siven 
him. twiee ea day. These directions were followed ani thet wea ell thet 
wae done until four weeks Ister. j}]ainti?? wee informed by Dr. Snyder 
that the X-ray pictures “showed nothing; that there wae nathing wrong. 
with my tack; 1% was net broken and the slignment wag eli right” 

At the eud of thie time more A-ray pietures wore tsken and 
a body eset put upon plaintiff. These pictures were teken by Dr. 
Wuntineton eat the hoapitel. The bedy esat was elear up under plaintiff's 
arms and @lesr down his hips. after the enet wae put on he stayed at 
the hospital for 28 daye ané then went home. He wore the firet cast 
40 daye in sll. During « part of this time he was wp and about. sftter 
the east wae taken off he received seven electric treatments from Dr. 
Snyder, one every other day. Por thet purpose pinintiff went to Dre 
Snyder's office, which wae about 4$ blecks from his home. He enya, 
however, thet he wae not sble to walk about ot that time, but thet hie 
wife took him to the doetor's office. He wag xble to get up to Dr. 
Snyder's office when he got there in a enr sani thet in bead weather he 
@alled es taxiond. After the eleetrie trentments another cast wae ordered. 

Plaintiff wae ent to the office of Dr. Plummer, the chief 
surgeon of the defendant company. Dr. Plummer wae away ani hie sesiet- 


ant, Dr. Henvon, took gare of plaintiff. Sy Dre Henson's oriere plein- 
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tiff went to Dr. votter's X-ray laboratory and three pictures were taken. 
Dr. Henson ordered snother cnat put on, the eam as the firet one, aud 
Plaintiff steyed in the heepital tern deys after thet and then went 

home. coe sfter thet tine he went tack and eaw Dn Snyder, about 

Mereh 10, 1926. afterwarda he wes sent by his atterneys to Dre J. Ge 
O'Malley, whe removed the eset and put a brnee om hin, end thie brace 
pleintiff wae wearing ot the time of the trial. Dre O'Malley siso hed 
three or four X-ray pictures texken st Faughsn'e laberatory, and « few 
deys prior to the trial other pigtures were taken at Potter's laboratory. 
Pleintiff was sent to Potter's laboratory by Dr. Magnasen, a bone 
epecinlist, who testified sae an expert in the gage. 

The teatimony tends to show thet plaintiff oan get around 
when he has the brace on and that the brave givee him some relief, He 
@aye, however, that he cannot etoep over to put on or lage hie shoes 
or waeh his feet; that hie wife does a1] that for hin; that his beek 
will not permit him to stoop; that he ie stiff ana sere right im the 
smell of hie beck, right om the hip bone. 

When he testified at the trial om April 26, 127, he earried 
& Gene and seemed to Welk with a limp, snd plieintiff eald this wee the 
wey he walked «11 the time ever aires he exme out of the hospital. He 
gaye inetesd of eetting better the injury wee getting worse; that at 
times it would be better than at other times; that the tronble he 
euffered wae due to pwine in hie back and nowhere elee; that the pain 
Wee all over end not on either side of his backborie; thet it oame clear 
up in hie neck and head end got imte the right side of hie herd; that 
the pain in his head wee not conatent; that aomtimes it rould be for 
week steady, then maybe aa wouldn't heve 1t for = week; that the pein in 
his baek wae right on the backtone st the coupling. 

We testified thet he bought « thermos light to uge on hie 
back, took a precoription of tablete; that the thermos light was an 
electric light of 200-watt power ond that it waa to heat hie beck the 
Same a@ 2 hot water wottle or an eleetrie pad. 


Plsintiff bee not worked #inee his injuries. He hee not 
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sttempted to do go. His ‘ectimony tends te show thet prier te receiving 
the injuries he wae in good health aia g00G physical condition and 
without the peine which he deeeribed, 
Br. Veughen teetified sa « se diesi expert. He essays thet he 
mede his firet exeminstion on dane 19, 2986, and then a@iseoversd a well 


werked loriosia, thet ig, sn ineurving of hie back in the laabear or 


hee 


Lower region, a ppnem cf the muscles on 8th sides ef the Spine, ana a 
tenderness which wes nos «n ebjective aymptem: that the Spine wee «lee 
devisted te the right et the lower Lumbar reficn, PYaiglating the i-ray 
pictures, he gays: 


. "#@ e@hgo gee here the 5th, 4th, Sed, @nd@ end lat lumbar 
yertebres, «end sleo the pelvia; the tuee gne in front of the patient, 
eentered sbout opsosite the intervel tetesen the fourth end fifiy verte- 
bree. There sre seen = kanled fracture of the left treneverss process 
of the fifth lumber Vertebres; there ie enether fracture of the Laft 
laters] proeess of the fourth lumber vertebree. 1 the left transver ze 
proceaa of the third vertebrae there ie «= ejight deformity, vat not 
Mierkeé enourh 26 that T would be eble b8 alegnese « freeture duet fren 
thet. the whole gine ig tilted to the right side, «ni sleo twiated, 
me gees the twist becsuge these @pincue processes whieh Lie right under- 
Mesth the ekin of the bask ehoulé nermelly run right up in s middle line, 
bat here they are geen to be twicted of f GO the eft side se the whole 
Bpine is tilted te the richt. The mein pert ef the tiliias seeme te 
eceur at the junetien eetween the earth and ficth lumber vertebras. 
Bezids thst there is slse 4 Swieting--n retation of the vertebrae cbove 
thie leWel, which appéare from the feet thet the doreni eplnee are net 
in the mid-line as they shonld be. tha other pieture ef the gpine shows 
the seme thinge «nd shows « little lifting freeture et the Gpper w rein 
pf the right hiv secket at this peint: thet ghewe in beth pletures,* 


Dr. Veughen further testified thet the pictures of June 26th 
indicated an old Stending arthritie, whieh in Plain language ie artievlar 
thouma tien, eG he gnid the effeet of violence Bpon 2uch an erthritie 
rondition would be to hesten the brogrese of the disease; that many 
e0ple heve the beginning of erthritie eat the age of forty years; thet 
they may have it witheut pein or digeopfort or eny of the disabilities 
md be unaware of it. 
| In response te « hypothe ties} question he stated thet, 
eeuning the facta to be true, it wee his Opinion, “besed upon a medieal 
erteinty, end from = reesonsble end PYre@beble standpoint, thet the injury 
ae euffieient te have produced the rezulte assumed. Assuming the 
ypothetienl facte to ve true, I think the eoncition ig permenent.* 


This witneee ales stated thet the spineue precezses were 
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healed, ené when c&ske@ on eroge-exemination to etate, such teing tewe, 
what elee there was =veut the plaintiff thet sxe net healsdé, replied: 
"Hie spine is still tilted and twisted, and he hes en exaggerstion of 
his ehrenie arthritis.” 

vhe witness further Sxid that an secident suek ae oceurred 
would produce such a tilting se found if the muselse were torn on one 
side; thet the mu@clies on the other side beceme predominent sud would 
helé the epine ever on that side. 

fke witness further gsid thst in hie opinion the prior injury 
which plsintiff susteined in 1913, when his ribs were broken, would not 
euffiee to produce the tilting ef the charester found; thet the rotation 
tends to bat dceg not alwaye seeompany « tilted epina; thet the retation 
im plaintiff's eate wee about one-third of a right angle; that erthritise 
wee not unuenel in people appreaching sixty years af sge; thet it wae a 
Progressive trouble ami ciffienlt 10 arrest; tist whatever dissbility 
reeulted from the scuident wae due primarily and prineipelly te the 
spreining of thofseles er the breaking or tearin: or stretehing of the 
muscles, rather then te the freeture ef the spineas presess. The witness 
explinsined thet when he spoke of the condition ag permanent he me cnt the 
epinal defomity was permanent, the tilting of the epine te the right, 
in line sith retetion, end th arthritis were permanent. 

In response to ® Simiiar hypethetical guestion Dr. Margnnaen 
teetified thet en injury which was severe eneuch to fresture the trane- 
verse processes tue to a direct blow wae severe enouch to canse tie 
eymptoms which s men, #he wae in the eordition plaintif? wes in, seunld 
heave. thie witness further esid that an erthritie epine serleé more 
elewly then s normel spine in « lsrge mefority cf esses, out after « man 
passed fifty yeere it did net heal ae fast as tefcre; that pleintiff’e 
condition waa sufficient to esuse pain; thet the suscie spasm wee 
Simply an wvi anne ef nature trying to preteet the sere pres; thet it was 


Gifferent from the involuntery hardening of the museles; tht it wae not 
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p@seibie for e men te Karden one of s greup ef maecles snd net herden 
the othere, snd that thie wee dus te reintien fres somewhere slons the 
peth ef the nerves; that whether the condition sjuld remein es it wes or 
get progre:sively worse depended largely on condition; thet he had seen 
patients get better even shen 2% plaintiff's age: thet scne stayed the sme 
and soms got worse; that he thousht thet with rest in bed sad euppert under 
the lumbar region sud traetien on the lege end crolensed reset, the wen 
would prebably heve some imurovemenit; thet the cendition ef anch a men «5s 
plaintiff would prevent him fren setively enzazing in reilresd service. 

She witnese further eid; 

"jf these ligsmente get sell, ths men ig well, tee¢cuge the éies- 
ability is now in the ligaments; the bone is hesies. Ft if glwese true 
that the bones heel leng before the ligements do. ‘thie men's trowbles «re 
in the ligaments elongeide the beckbone; so fer ss the bone is cere erned, 
it ie united.” 

fhe eitnese further e=iA thet chapees were thai it s6nid e@iay 
about the same s@ it “s8; thet #ith treetment if nigh oewe sone; thet 
without trentment it might set weree. 

fhe briefs ceil our ctterntion te numereuz caee2 ia some ef which 
éameges have Seen held to ba exeeseive «nd in sikers not exeeegive. fhe 
defendant calie pertieuler cttentien to Sentrsl of Ga. Rze GGo Ve Robertson, 
91 se. 476, where the plaintiff ws2e « young aan of teenty-one pears of age. 
There wee evidence in that esee of the fracture ef cus of tha traneverse 
processez of the verteorae, end pleintif® testified that Ae eentinued te 
heve pain in thet region when he bent over. In thet enge s verdiet for 
$19,000 wae reduced by the 8neremse court to g12,00c. 


Deter ait aleo cites Sreok ve o. 3 y Pa i Gon, 266 3. 





692. fhe pleintiff there wae a younger san «end the injuriee suetained auch 
more severe, althouch very @¢imiler in eherscter te thoge sufferea by the 
Pleintiff here. The judgment there wee fer 226,000, enc the eourt reouired 
@ remittitar of 35,000. 

Eoweleki v. €. & HN. 8. Rye GG., 139 BE. #. 176, is aleo cited, 
& Gase where the meiienxl teatimony feilec te eateslish thet the injuries 
werd permanent, the cauge isving seen tried within five months of the 
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injuries ang e verdict for $15,000 retumed, the court required « 
remittitur of 25,600. m the other hend, the plsintiff celle our atten- 
tion to many eases of persenul inmjaries in this sna ether elatee where 
puch hicher juismente have been atietsined. ur sttention is particularly 
directed to Eavale ¥. Horton Gsit Uo., 2425 Thi. app. 50D, where «2 judgment 
for 631,000 wae held mot te be exegesive. Periiecular enses, however, sre 
of little velve in considering «a suestion of thie kind. the emount of 
demeges to be sliewed iv peculisrly within t provinee of the jury which 
hee edvantaces in seeing «6G nearins witnesses which « court ef review 
does not poegeca. Kany recent desigions ef thie eaqurt have pointed te 
the eontrolling fect that the purehaesins power of the dellar has degreseed 
materielly in reeent yesara. However, esece of thie kind apreal very 
atrongly to the aympethiea cf jurors snd, we mny eG€, Sosctiaes of 
eourte. Yhere is « duty awpen courte of review to protect cGefenacnts from 
exeessive verdicts whick may Se rendered 28 = recalt of aymonthyyrether 
then ef s eloge cigervstion of the facte. Gur former opinion im this 
eanee was by « divided court, ami the petition fer « rehesring convine ed 
us that our approval ef the jJaigment enterea wee based upon s theory of 
total dieability which the evidence dcee net evetcine Upon « further 
consideration, we heve reeched the eoncliusion that the judgment entereé 
was exceesive in the amount of $5,660. If the pleintiff will within 
ten daye remit from the jucgment thet amount, the judgment will te 
affirmed, otherwise reversed sud remanded fox another trisi. 

AFPIGHA E> UPOE RSMITPITVUR OTRHERZISS REVERSED AnD SBeAR DED. 


@'gonnor and HeSursiy, Jz., coneur. 
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BARTHOLOBAY<ARLIRG co., 
& Carroration, 

Aprellee, 
APVE AT, PROM RENT OYPAL QoOuURT? 
Va, 
OF CNT CAGO, 
B®, BR. DAVIS & Coe, & 
Cornoration, 


a RF a Ci A eg al TE aga 


Anselinant. 


MR. PREGTDING JUSTICN maAToueTT 


DELIVERED THE OPINION OF THE COURT. 


in this case the defendant has anpealad irom a 
Judgment in the sum of $1049.55 entered in favor ef the plaine 
tiff upon the finding ef the court, The bill of exeeptions 
has heretofore been stricken, and the only errors aesigned and 
argued in the brie! ef appellant are based upon the bill ef ax. 
eentions, whics haa heen strieken. 

This being the condition of tha raecerd, it fellows 
that the Judement is affirmed. 

APYIRERD, 


OWennor and tefurely, I7,., concur, 
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MICHAZL ATS and HARRY ATE, } 
Doing Business uncer the Fire ) 
Heme and Style of ATZ BROS,, } 
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Gi. PRESIDING JURTICR BATONATY 


BELIVRARD TAR OPLAION GF THE GoUAT, 


en¢ d@ePendmrit has appeaied from @ judgsent in the eum 
of $16,676 eutered is Pawer of toe glainiigfs wapon tre verdiet of 
a jery. VYoe shatecent of eluin is wpok an inmdemity mid ineuranee 
teliey igeued by defendant ta prlalniil’s on December li, i924, 
thereby the defendant Lusured the plaimtifis, ugonm eertaia condi« 
tions named in the policy, from less by rebwery. 

fhe nolilay wag knovr as on “Qutelide beasenger Kobtbery 
ant Interior Office Rebbery* peliey. Ulause A provided fer in« 
gursnee d4uring the Nourm beginning at eeven o'clock a. m, und 
ending at eeven go. m., “Srom a custodian while outeide of the 
premises, unaccompanied or aceorpunied by ene or wore guards, as 
avegified in Provisien 2] ***,.”" The general provisiona ef the 
poltey atate that rebbery within the meaming of the same is 
Limited to a felonious and feretbie taking of pronerty~-« 
"“(a) By violence inflicted upon the persen er persene in the 
actual care and custedy oi tue property ai the time; oF (b&b) By 
putting much gerson or persene in fear of violenee; or (4¢) 
By an evert felonious ast committed in the presence ef such 
PCrson or pereohis and of which they were agtually cognizant at 
the time; or (4) Prom the person or direet care or custody of 


a guatodien, who, while sonveying property ineured under this 
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policy, ham been kilied or rendered unooracious by injuries ine | 
flicted makiscteusly or suctained sseidentalty,* 

the statement of claim slleged the delivery of the 
policy and the payment of the premium, an¢ averred that on Yepe 
tember 5, i825, at about 12330 o'ecleck in the aftermoon, the 
piaintiffs suffered so lows by rabbery outeide of the oremiees and 
within the eity of CGhicage; that the rebbere earried and took aay 
property of the worth and market value of 910,224.85, of which 
Plaintiffe were the gole ownerg; that they gave prompt notice te 
the defendant in eriting as resuilred by tha welicy, and that the 
defendant was ilable thereunder. 

fhe deferviant by ite affidavit ef merits desiedt that 
the rebhery covered by the noliey hed sesurred en the sate eat 
ferth in siaintiffea! atatement of claim; averred thet siaintiff's 
414 not furnish written eroefs of less within the eravigiane of 
the poliey; denied thet the oroperty was in the actual eanre and 
eustody of a custedian st the tine; averre? that the slices? robe 
bery was net established by direst and affireative evidence, and 
further that "the ageured (id not take all reasonable precestionsa 
to aafeguurd the property against lose by rebbery,* 

The parties offered @evicence in support of their peme 
peotive cententions, At the ¢lese oF ali the evidenee the dePerjiant 
presente? a motion for a dirseted verdict in ite favor, whieh wns 
denied. By etinulation of ecunsel the cause was argued in the 
jury room out of the presence of the court, ebdjeetion being waived 
thereto, and at the senclusion of the argument the sourt inatructed 
the fary are te the law, 

The reeord shows the follewing #tinuletion; 

"Let the record anew, by agreement of counsel end with the 
aoyreval of the Court, tliat tae attorneys for both sides, if they 


take excertions to any sand a)) af the instreetions givens by the 
Geurt, ena designate at « later date which particular Lostruce 
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tiene, if any, and if occasion should arine, they wish te take 
exeaptions to, So that there may be no sf gunid erat WiALOHE, 
counsel oh both sides and the Veurt agres that it will net be 
neengeary AL thie time to selnt out particular obfeetions te 
instrugtions by counsel fer either side, ui th (he @xcane 
tiene to the particular invtruetionus, if they vant to toke 
exeentions io them, aay be desicnated Loler on, on the appeal, 
Lf one is taken, to the Ayseliate Gourt. This te with the RD 
provel of the Court, amd it Le intended by the parties that 

it will not be noeeesary now or at the econeluaton ef the 

trial Tor counsel te desionate to which inwtruetion eweention 
ia taken, bat thet right is reserved to take any exeention to 
inatruetions of soppsal.* 


ey 





Tha reeerd further shewe thet at the eonelusion of 
the inetructions the defendant teck an axeeniioen te the giving ef 
the instructions and eseh or either of then to the Jury. Gne af 
the inatructions given ware as foliewes 


‘tne Gourt inetructs tae jury if you find frem the evidence 
that unknown persone Pelomicusly pried open the wu toma tLe ape 
rebbed the property of the plaintiffs ae lecuted, anda while they 
were in the act ol carrying eeay the ereserty while the plaintirr 
Was oognigsant and eaw the felonious act, and mide efYerts ie 
preven? oF overtake the felons, the defendant ls liable te plaine 
tiffs under said policy for eaid amount ef loas suxtained by the 
felonious taking of the pis uintiff's sroserty an te the ameunt 
and not exeeeding S10 ,o 





ft de, of course, ¢lesentary thst an instruction auch 

as this directing os verdict muat contain ¢ach ond avery element 
necessary te lisbliity. One ef the defenses get up in the affides 
wit of merita, which there wae evidences tending to prove, was that 
the plaintiffs had not weed reagoneble presautionm to srevent the 
taking of the goede. If they hud net, then plaintiffs wauld net 
be entitied te recever, This defense, Hovevrer, was wholly dies 
regarded by this instrustion, whieh direeted a verdict. Plaintiffs 
Hi. Ge,, 236 Thi, Ape. 
Ge, S42 211, 110; Senan vy, berth 
Amerigan Union, 263 til. S04; Peosrare | 

Bernier v. 1. 0. Ky tm., 296 [11]. 464, to the offeet that where in 


the municipal court the jury ie invtrueted orally, Lt Le improper 








Kalberg, 246 iii. 98; and 





to separate the charge inte paragraphs, ond that em sral charge to 
the fury is to be conetrued as » whole. These decisions would, we 


think. be cantrolling were it not for the effeet of the stipulation 
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inte which plaintiffs entered waiving thease yrevislens of the usual 
practice in such ¢neea. The practice in this reapv«et having bean 
Waived and anether adopted, we sre of the opinion that the giving 
of the guoted inetruetion and othera wiles it is unnesessary to 
digeuse at lencth, ae peepee error wiich recuires a reversal 
af the jJudyment. 

For the reusons indieated the Judement Le reversed 
and the cause remanded. 


REVERSED AKD KEMABDED, 


O'’Cenner and Keturely, JJ., concur. 
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R, @, HUNTER, 


} APPS AL FROM MUSTOIPAL count 
aveeliant. } 


MR. PRESIDING JUSTION RaTCuRTT 


DELIVERED WHR GPIKION OF THE COURT, 


Pilaintifr aueti Tor the sum of $1,000 eclained te be 
fue to cer from #. U. Hunter, George 3, Campbell and Lineela 
State Bank ef Valeago under an agreement made and entered inte 
about July 24, 1926. Her statement averred that that sum was 
deposited by the defendant Nunter with defendant Campbell, cashier 
of the Lincolm State Bank of Chicago, who refused to pay it te the 
Plaintif?., She Alee averred that anid sum waa paid her for eompensa- 
tion for information cxiven to the defendant Hunter, hich informa- 
tion was for the finsaneial benefit of Hunter, and that she, plaine 
tiff, hed eomplies with her wart ef the agremrent, but defendant 
refused to pay althoug: often requeated, 

A joint affidavit of merlte was filled by defendants 

the suit was 

but/afterwards dieslesed ae to Campbell and the bank, The cause 
Was submitted te «a Jury upon evidence preduged by the parties, and 
the fury returmed a verdict finding the Lenuves sgainst the deTende 
ant and asséseing olaintiff'a damages at 91,000, upon whieu the 
court, over-ruling defendant's motions for a new trial and in 
arreat, entered Judgment. 

The evidense tended to show that defendant Bunter had 
become surety for the sopearance ef one Parker, who had been ine 
@ieted in the Criminal ceurt of Ceck county for a Felony and whe 


thereafter fled the jurisdiction, becoming a fugitive from Justice. 


Parker had formerly lived or had a reom at the home ef the plnine 
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tiff, aia plailntifr teatified that she at all times had knewle 
edge ef His susreabouts, The bend having beon forfeited, dee 
fendant opened negotiations siih olaintiff with a vier te sbe 
taining the raturn of Perker to the jaurisdictien,. On Hay 6, 
i926, gliaintiff and defendant entered inte « written contrect 
whereby pialntiff agres4 te enter defendant'sa service Ss were 
suade Parker te return te the fJuriadiction, an? pleintiff says 


heek ard esid Rer railresé fare te 


eh 


that defen¢art enwe Ker 4 
Bexice for the purvese af persuading Parker to return, Zhe 
@aya she made the trip hat Parker refused te enme back; that 
defeniant gunter then asked her t+ te#1l him where Parker vas, 
Waich ehe refused Se de. Zovever, the etiationa were ache 
tinued ang plisintiff says thet she told — delentnni abe would 
net give Bim the information fer $800 but that he would news to 
pay 21,5000. duiy 24, 1926, defendant drew a cheek on the Line 
eelm State Sank for the sum af $1,000, puveble te the "erder of 
BR. CC. Huster and Binnie Jackson," and delivered the enme te 
Campbell, md the slaintiff aave she then premised defendant 
she would teli where te find Parker. Ghe esys that there was 
BO agreement in eriting made at that ties wid that ane toils dee 
fendant that "Parker esuld be found at the Pullman Porters’ sf- 
fice in Oakland, Califernta. I di4 met give hie any street af. 
adreeas, Heither Hunter ner Casgheli wrete fown the addérees, 
Hunter afterverda ‘nsoned Trem the State's Attermmeyfs officer 
asking fer the cerrect adtrege. fThisc #20 «efter the transaction 
at the bank. I iol’ where te co in Oakland te find Parker; that 
Was ewer the teleshene sfter the transaetien at the bank,* 
about auguat 15, 1926, Parker, rhe had been are 
vested im Gazland, Califermia, wse brought back te UCnicago by 


felice Sergeant Frank Stark®, who says that he went there after 
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Sending telegrama through the poliee deasrtment fer the arrest 
ei Parker and efter offering « reward ie the California police, 
which reward the defendnst testified he paid to thes, ‘fhe 
Plaintiff says that the check was writien out «niirely by 
Campbell anc that Campbell esianed Sunter's name te Lt: that there 
GE Hho GLner Briting made at that time, The defendant Save, oF 
the contrary, that the cheek was in his own handeriting as was 
the writing om the back ef it, whieh was aa Tellers: 


*Deliver te Binnie Jsckaan shen Ym, 4, Parser is in the 
eurtedy af Cniengn Pelice,?# : 


sie 4efendant Purthear testified that «a written states 
ment was sisned, snd this written stetemenii and the cheek were 
Levt with Br. Campbell at the Lincelin State bank. Fhie written 
statement le in evidence but ie net signed by the gsisineiff, In 
substance 14 @ireats that the cheék shall be turned ever te the 
Plaintiff if she induces Parker te return te Chiengo snd sare 
render te the police sutherities within thres eeeke from thet 
date, er if she Yurniehes informetion whereby Hunter apnrehends 

him 

Parker and returne/te Chics;se as a fugitive frem fustiee. The 
@efendsnt testifies pasitively that plaintiff never gave him any 
inferention ~hereby he apprehended Parker. He sayn: 

"ure. Tacksen never did tell se chere Parker wae, She 
aia be wag in Seuthern Gsiifernia., Parker wae actually aane 
tureé in Oaklen4, Califernia, aper San Franeisee. I never 
ealied us Ere, Jackeron from the State's Atterney's sffiae es 
ae te Rave a wlinersa Rear what sho asid. Sergeant Starke 
breught Parker back from Califarnia, I gave Hie ever four 
hundred doliars to bring Parker back sn4 sleo a reward for 
the Chie? of Police ef Oekland, Ualifernia,* 

it is amearent frem inic recital that the ease 
for the plaintiff reeta upen her own testigeny, which is sesi- 
tively dented by defendant. The oarties are equally interestea 
in the result ef the suit, and the asknowledged manner in which 
the slaintiff conducted herself vith reference te the transac- 
tien in Besziece does net tend te induce a belief in her eredie 


bility. She admite that she st all times knew where Parker was: 
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nevertheless, altheug: she nad wade «2 trip at defendont's expanse, 
gene tol4 Bim that she 414 not knew where Parker fae: sha slse tol? 


f4eferazant that Parker rar is Zesica -hen she Kner He was in Cnltie 


pA 


fernmia. ©n the ether hand, while the defendant produces un slleged 
Writing depceliead vith the chesk, under the terms ef which the evie 
dence would be thelly ineurficient te justify a reusvery, Usupbell, 


rd 


ai the #taiee 


re 


the ecustedian ef the Gheak and the suscoeed custes 
ment put in eserow Hith tha tneek, Was Het es led se 2 vitnesr, 


fhe error unen bien desfemdsnt relies i 


Lay 


that the ganze 
being elese upen the svidense, tne Judge errad in diresting the 
attention ef the jury to a tuppesed contradiction in tne testizesy 
er the defendant, in reading picedings tse the jary and in reporkes 


made eith reference te the tesiimeny si the nleistifY, whieh it is 


Claiget had 6 arefucsicial effeet amen the Jury. Upon ereen-eraninae 
tien sisiatiff tasiified, as we Have sirenady reeited, sith referenee 
te her Eneslete= thst Parxer wae in Califernzsa, shile she told 4s— 


fendant he ©es in Zexice ~- 

“Had gotten letters fires Alm there for a year. I never teld 
anyone “here Sarker vas. 

Br. Barkewite;: Sid yeu widerstand the question? 

Er. Wilaam: It is plsin seve. 

Br. Zarkowitz: Ze carefui. 

Br. Wileen: You 4idn't tell hin? 

Pee iot before tae checx vas sade out. 

ir. BMarkowits: I den't =ant you te confuse the witness. 

Er. Wileen: it is a pisin question, 

fhe deurt: Tre jury has heard what her teatineny wes. 
She didn't tell the exact apot; teld tue offlee where he vorked 
then, Severth end Pine, Oakiand, Caiifernia., Gre teld Sunter 
thisge--- 

Ur. @ileon: I object te the court tating what the evi- 
@erce ic. I take an exeepiicn, * 


Again, in the eress-exasination of defendant, the 
feollewing sceurred: 


*3, You made this thowsand delilar eheek an4d then forgot 
about it? 

A. I gave it to the Gashier ef the Linceln Bank. 

S. An4@ then fergeot sil sbeut it? 

A. I aide forget about it. 

@, Ghe esme back from Califernia three veeks--- 

A. It was eight weacka; she "as not three weeks fren Lexies 
er Califernia, 
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g. Three weeks er a menth; you didn’t think she imew the ade 
@ress in Gaklan¢, California, 
kr, Silaen; That is ebiestei te. 
Tne Vitnegs: Ghe teld me she 4ian': Enoee, 
the Court; He said three weeks, them cight weekg-.- 
Sbisetion by defendant to Uourt’s remarks, * 


Sgein, the court instruetst:the jury ershiv, sna in 
the scourge of Sis dnetruction stated: 


Rene affidavit sf 4efense whieh has beer filed here on 


tehalf of the defendant, Gunter, admite the gentract but denies 
thet the slaintiff scemelie? with hb asi 


gentainad in the 
eontrast sid therefore mt, Hunter, ie 
andl bavhs ato the plain 


thegeand deliare, 
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Unean inquiry by the court as io whether there wae any 
ebjection to the instructions an te form, the reserd Siecloses 
the fsileving: 


“Ar. Gilson: There iz one sbjection I nave, 
eteatesent of chuim admitted the sgantract, F think ig 
Te Court: The sffidavit «ef merits, 2 #1 read 4% te 
you. Tne defendant, duster, ia not inds>ted ta the eiaintifrf 
fer the sum of ene $y bow wand doliars; the pisimtiff 414 net 
give the said Sunter isfornstion for his benefit; sadd pisine 
tiff didn’t cemeiy with her aurt ef the agreement as alleged 
in ber statement oy claim, 

Br. HEerkewitez: That ic the firet stsiement, taat he 
fen't at all indeites, 

Hr, Wileon: That the court Rae read is enly - part af 
the affidavit of merits. It chews Re denice the contract, 

Tre Court: He adwitted the contract en the witness stand; 
he identified the centreact, 

Er. Wileen: I ehjeet to the court's statement. All right; 
I gust wact te meke the reeerd. 

The Court: et the reegrat shee thet counsel abjectea te 
the Court's imstruction that the centraet offered -« it ie ef 
fered by the 4efenstante? 

Er, Sarkewits: Ey the de?andante. 

The Geurt: Ia the sentraet sf the parties, 

Br. Kevkowits: Taey offered it, we didn't, 

fhe Court: The Court @tetes er reiteratam the sentract has 
been offered here by counsel for ths defendsnte, identified by 
@eferntante se their contract ané the Geourt interorete4 the affi- 
a&svit of merits te sean thet there “as Ho 4esial of the centracte 
yeu catch what the Ceurt means." 

















wee 


We think that the statements ef the ceurt, in the 
first instance reciting te the jury evidence of the slaintiff 
wpen the erucial issues in the cuse, ari in the seeend instanee 

' @@lling the attention ef the Jury te an apparent contradiction 


s 


in the evidence of the defendant, wiile no doubt inedvertentiy 
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made, osuid not hare Palle’ te be prejudicial te the tefenzant 
Up6E & Gaee 25 clese upon the facts. Kerritt v, Push, 225 Til, 
Ape. 189; Fish v, Ryan, 88 Thi. Asp. 524. 

6 think tee that the remarks of the court to the 
Jury is the 4iescusgion of the affidavit ef merita were nrejudi- 


isl and hed @ tendency to confuse the jury. fhe esntraet whick 


2 


a 


the evidenee for slaintifY tenasd ta estaclish, was mot adnitted 
by the affidavit of merits and was net an undisputed matter of 
fact in the case. Un ths <contrary, tee evidenee of the defend= 


emt with reference te the sontrast tended Baterisiiy te centradiet 











the evidence of the slaintiff ss te “hat the santrast was. Ts 4 





lose cass and in the eresence af a jury, 2 trial esurt shaul* be 
exceedingly eureful that br me werd er set may the fury infer 

ene 
that the court fevers cither/si4e or the ether on an lesue ef fect. 
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DELIVERED THE OPINION OF THE couRT, 





PhlainsifY brought mult and in ites atateament of alate 
alleged that on February 22, L?S4, it wan lawfully entitled te 
possession, as ol lte own ureperty, of twelve bedroom sete, each 
set egonsisting of four pieces, shiea trelve sets the plaintirr 
purchased from the detendant, paying therefor to the defendant oa 
that date $1,200; that defendant agreed te hela theee aste until 
plaintiff should dewsand them; toast the phaintiff repeatedly dae 
manded the sets but reeeaived only eight -theracr, and that the 
defaniant, “ell kneving that the remaining bedroom sate were the 
pronerty of the plaintiff, Nad not delivered them or any part 
theraof to the plaintifr mat refaeed to 4o 80: that on Nay 15, 
1924, defendant converted and @leonsed ef the eal? gacda and 
ghattelLs te his ewn use, Pisimiiff clLaleed damages im the sum 
of 3400, 
the deYendant apveared and demanded trial by jury. 
He files an affidavit of merite in whieh he dented - 
*thet he did, en toewlt, the 14th day of kay, 19°94, or at any 
ether lime, gonvert os dispere of any gocda, Wares or chatiels 
belonging to thw plaintiff, er whieh were the proserty of the 
Piaintirfr, ond 
Defendant denies that on February 26, 1944, or at any 
other time, the oleintiff was eniitied te the vogeession of 
twelve or any other number ef bedrenm seta that were in 
possesion or centre) of the defendant. 
Defendant further denies that he, at ony time, had pospe 
eevion or sontro] of any specific nrenerty beleonming to the 


Plaintiff, whieh the defendant converted or diaposed of te his 
own uee,* 
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The Causa wae tried by jury, the visintiff offered 
evidences tendiny te suatein hie aontentions, and at the close of 
a1 the evidence the court direeted the jury to return «a verdiet 
For the plaintiff and agsesned phailntiff's dawaves at $400, Koetionsa 
for a new trial and in arrest of judement were ovareroled and » 
judgment fer that smount wee entered. 

Rule 1° of thir caurt in part srevides that the brief 
ef peinta of any party must be followed by an aregement im mapnert 
ef the ease; that the aryament suel) he confined te dineussion of 
the same points econtainel in the briaf and nene other, ant that the 
points shall be argued in t:e order in which they are made in the 
brief; test a peint wade but aot argued may be eonsitered ag walvsd. 
Applyiag this rule to the brie? presented by apeellant, an exsoinse 
tion of hie argument discloses that it ia confined te a single point 
and that peint directed te the contention that the conduct af the 
trial court was such as to preclude a fulr and impertial trial bee 

o ne jury. he argument sta M 

fore th : The ar a tates: 

“Sa reapeetfuily eubmit thet the record and abstract cane 
clusively shew thet the defendant wae denied the eprertunity te 
preeent ite defenee te the jury. We resvectfully autesit that 
the fundamertele ef trial by jury were grossly vielated ty the 
trial Judge. We reeognise that in thie brie?! and srcument we 
heave net cited at any great lesesth suthorities and decisions to 
supsert our contentions that certain evidence was tmoroperly 
admitted, certain evidence waa imercnarly excludes, wid to suse 


tain other detalles obfentionea, which we otherwise woul? have 
Agne, 


In thie dase hewerer we eve not deamet 14 neesassary en te 
do tGeenuse the recard es a whele shewe a totel failure on the part 
of the trial fades to pormit the defendant to have hie day in 
sourt, whies we feel ts be the ssramount Leaue in thie esee, * 

In view of thie complaint we have gerefully exwsined 
the abstract of the record, hile by mo means ready te give our 
anpreval to the manner in whieh the trial was conducted by the 
court, cur examination does net diselose an endeaver to present a 
meritorious defanwe. 


fhe evidence given by plaintiff in supcert of his sutt 
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shows without contradiction the payment of 71200 by slainsirr te 
the defendant Tor the twelve bedroom sets ae slieged, and the 
Yallure of the defendant te deliver four sete, If there was any 
evidence offered or received tenting to disprove the ease made by 
pPiaintifr, it has not bean pointed out, 

Courte of review do net sit merely for the purpese of 
criticising the gonduct af trial judges where substantial justice 


has been attained. inch v, Wisconsin Dairy varm va., 167 Lik. 






App. 400; dre State Surety Co, v. Sendilinger brogs., 167 ill. App. 
632; Co. ve Melsughiin, 169 [1]. Ann, $59; 





Brooke y. Vinegar Send Lumber Ca., 182 11, App. 145, snd Bartee 
Tie Co. v. Jackson, 26 Ii], Aco, 393, affirmed in 781 Thi, 482, 
For the resanns insiouted the Judgement is affirmed, 


AFFIRESD. 


O'Cenner and Meiurely, 77., seneur. 
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WATILDA EAGLESTOR , ) 
Appellee, ) 
} APPEAL FROM BUNTCIPAL COURT 
v8. } 
. ) OF QHUIGAGG, 
WILLIAK POTTINURR, } 
Apo ellant. } 


BR, PRESIDING JOUSTION BATCHETT 
DELIVERED THN OPIRIGX OF THE GOURT, 


thin avpeal ie by the Aefendant from am order deny 
ing hie motion te aet aside a Judement theretofere entered by 
eonfession uren the sevenanie of a written Lease. 

fhe plaintiff has not appeared in thie court te 
suprort the ju tument entere’, and we have deeided the cause 
without the benefit af any sugeestionea im her behalf either as 
te facte or the ist. 

Tre written lease, uson which fucdement by vonfeasian 
wae entered, ia dated Sarch 18, 1927, «nd it purperte te grant to 
the defendant « teru commencing May 1, 1927, amd onding April BM, 
3928. fhe affidavit in support of the mation to vacate atates 
that on the date of the surperted lease duplicate leases were 
forwarded te defendant by plaintiff's agent and were signed by 
defentont and returned te the agent; that defendant's wife, who 
wae in 411 health, wan later advised by her physician that the 
premises were unmultable; that she exolained the situation te the 
Plaintiff, whe told her that she, plaintiff, would endeaver to 
rent the aparteent te anether et onge; that plaintiff afterwards 
teek the nosition that she would held defendant for the rent for 
the month of Hay, and that thereafter defendant rerwarded te 


Plaintiff a check fer $26 on acamint of the hay rent and informed 
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Plaintiff that he would take the apartment . PinintifY, newever, 
returned the receipt made out as for a denoeit on the flat snd ae 
a matter of feet never delivered the lease to the defendant, 

The lease, whieh is in the reeerd (heaving been filed 
at the time fudement was entered therean) purnarte te be axeouted 
by only one of tee parties, Thie weuld, «ef seurge, be immaterial 
in @aee the lease hed eaqtusily been delivered by the parties and 
adted upon by them, An intention of the parstigs te deliver and 
be bound ie neceseary to the ereation and validity of any written 
gontract. it was error for the egurt te enter Judguent upen « 
lease which hud newer in Taet been dsliivered, acewpted ar agted 
upen by the parties. Yeoed on Landlerd and Tenant, See, 220, p. 
$31; Field v. Brown, 90 Ill. apn. 195; Globe Brewing vs. ¥. 
Simon, 132 113. Asn. 196; BeGivern v, Parkhili, 196 fll. App. 


S43; » BOL Ell, app: 472, 





In the abeance of apnesaraneae or proof by the plaine 
tiff, we shall ferbear farther (iseusesien, vor the reasons tne 
dicated the Judgment Le reversed ond ihe emaise remanded. 


REVERSED ARP REVARVED, 


O'Conner and KeGurely, JJ., eonmenr. 
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LOUIS G, MERRITT and HSEERT 
BM. MERRITT, Copsrimers, Doing 
Business ag HSARITT SXGL eS ecAree 
& SALES COMPARY, 

Appellees, 
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JOSEPH A. ROSEAPELD, Doing Business 
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VERSED THE OPINION OF THE court, 


fhe phaintif@ ceepartucra sued in assumpsit for dame 
agee for failure to deliver a second-hand machine known aps a 
*kerritt Veneer Redrier,* ae agreed. 

the defendant pleaded the general iswid and specially 
acustem, There was a trial by jury and a verdiet for plaintiffe 
in the sum of $1,200, upon which judgment war antered. The errora 
assigned and argued co te the suestion of dasager, 

The evidence tended te shew that the plaintify coo 
partners in Bay, 1924, were engeged im businers at Lockport, Kew 
York; that they actet as the sales organization for the Merritt F 
Manufacturing Company, woick manufactured theee Merritt Veneer Ree 
ariera. 

The defondant vas a desler in new and second-hand 
machinery at 23 Kerth Kedwie avenue, Chicago. 

On Kay LB er 16, 1924, at an suction sale held at 
Kilford, Hichigan, the detendant purchased the machine in question 
for $200 and a few days thereafter by correspondence sold it te 
piaintifia fer ()750, delivery ta be made at Milford, Michigan, 

The machine had been in use for about five and w half years at that 
time, and the evidence tends te show that it was in first-class 


condition. There was also evidence from which the jury might have 
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found that the machine im the condition in whieh 14 van at thet 
time was nearly es good ao a new machine, The machine was 
yatented and the priee ef ner machines was practically im the 
eontrel ef the manufacturer, Lew machines of the kind and 
charseter of the one hers in contreveray were selling at %46600 
to 36700, 

The defendant 4i4 not deliver the saehine to slaine 
tiffe ss agreed, but sold £6 to William Morrie & Company of 
Chicago, who paid therefor $14u) and freight from Hilfera te 
Chieags, amounting to the further mum of 204.97. 

There was evidence from whieh the jury might have 
found that repaire had been made upon the mnehine before its 
sale to Horris & Company, as one witnese testified, to the 
amount of 146, and another witness to between $110 and $146. 

The rules of law gapliecable te damages in « ease such 
ae this are atated in seetion 67 of the Uniferm Salen aet, I11, 
Rev, Stat., chap. 1214, That statute provides {en substance that 
the menaure cf tie damagea ia the leas Airestly anid naturally ree 
sulting in the ordinary eourse of events from the seller's breach 
of contract; that where there ie an available market the measure 
oY damages in the wlsenee of woecial clreusetunces showing proxte 
mate damages ef a greater amount, ie the difference between the 
contract price and the market or current price of the goods at tha 
time delivery should have beeh made. the courte of this and other 
gtates have held in aubstanee that waere there isp no market price 
at the place of delivery, then the market price at the nearest 
place where there is such market, can be shown, and the aifferenee 
between thet price and the contract price plus the cost ef transe 
portation, is the mensure of defendant's damages. S¢lemon v, 
Riohardsen, 207 Mien, 415; Capen v. De ‘teiser Gleaes Go., 108 Til. 
148; Herth Shore Lumber Co. v. South Side Lumber Co.,176 Ill.App. 96. 
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The sonelisnt centends that there war no proef of a 
market value of ary kird and #eenecially me preef of the same at 
time and place of delivery. “e cays that while the semar of « 
eatented machine may make hie orn price and compel puyment ef the 
game Trom the purehager whe demande the article, he cannet fix 
that prices ae a mensure of damages in a caae where ke ie the 
pPlaintif?. We think iit is hardly neaeesary to disease that 
question on this record, While plaintiffs may have had Lt within 
their power to fix the price st which naw maeshines vould be sold, 
obviously they did net have such paver with relerence te secende 
hand machines, and thia wae a gecondehand siachine. It is true, as 
defendant contends ond as wae held in Fareon vy. Bauder, 187 Ili, 
Tl1. App. 314, that a foreed sale in baxkruptcy is not a fair 
eriterion of the norket value. | 

The reaord, however, is not destitute of evidence 
tending to show what that value was, sinee it diucloses, in addie 
tien to the sale im benkrupter, two other sales yee one 
for $756 and the other fer 31°00 plua freight charges te Chicago. 
If we assume that the fury foun? that $40 had been expended for 
necessary repaire, we think the Jury would have been Juatified in 
finding that the machine at the time and place in question was ef 
the value of $116¢, which would indicate (since piuintififs! eheck 
for the purchase price wae net aecepted) damages at least te the 
sum of $410. Sot only @o we think the jury would have been juati- 
fied in so finding, wut «a verdict for any Leas ameunt than this on 
the record cowl? not be permitted to atand. 

There is opinion evidence siven by experts tending to 
shew that the machine war of a value of $4400, This waa a twelve- 
plate machine, One of the experts testified te the asle at Hile 


waukee of 2 secondhand foureslate meghine of the emme kind fer 


$3200, There in neo evidence, however, as te the cost and expenses 
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oY making this sale, The machine wee a patented artlelé for which 
Plaintirfa bad the excluaive Tights of sale. There ie no evidence 
ae to the cost of manufacture ner cost of putting on the market, 
The opinicne of the experts were purely ansculative. 

Defendant offered evidence tending te show the exe 
istenee of & custom by which the offer of sale er sales of any 
second-hand machines waa slways made subsect te a prior sale. 

The evidence fails, however, to esteblieh a universal custom, and 
moreover the existence of such a cuetom wag denied; and the finding 
of the jury we think scomelutes defendant on this point, 

fm the ewidenee slaintiffa are entitled to racover 
9410, onf if they will remit $700 within ten dave, the judument 
will be affirmed, otherwise reversed and remanded, 


APVIREED UPGH REX ITTITUR; 


QOTHERAICS REVERSED ABD REVAMDED, 


O'enwer and keSurely, JJ,, concur. 
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TYO8 MOULDING BRICK ce,, } 
Refendant in Errer, 
€RROR TO SUPERIOR coURT 
Ve. ) 
OF COOK COUNTY. 

JENNI TAYLOR, JONE M. TAYLOR 
and A. WANILTOR, 

Plaintiffs in frrer. } 

. 


ak, JUSTE CB MeGuReLyY DELIVERED THE GPIRIGN OF TAR GouUaT, 

iy this writ ef errer John BM. Tayler, defendant, 
eeake the revereal of a deereo giving eoupluimant «a subcontractor 's 
lien en the interest of Jom &, Taylor in certain real estate in 
Chicage. fhe lien waa Yor building material. The abstract ef the 
deeree deco not inform us ae te the amount. The mseter'’s repert 
recommended the entry of a deores for $390,5: with Interest, 

The complieinant asks that the sbetract and brief of 
the defendant be atricien for failure te conform te rales 18 and 
19 of thie eourt ant that the deeree be affirred pre forma. 

Matot vy. Barnheisel, 71° 11. App. 490. There is Justification 


for this motion. 





ne recora fails te shew any objeutions er exeentisns 
to the master's report; therefore the findings by the master ae to 


facts cannet be questioned in tais court. atthers v. Shitehars, 





220 Iki. 36. The master found taat on or about July 7, 1925, 
John Kk. Tayler, one of the defendants, wid Linnie Taylor, his 
wife, were the owners a8 joint tensite ef certain remk estate in 
Geok County and had eade a eontract sith A. Hamiiten, as general 
contractor, to erest sam leprevement thersun, Hasiiten antered 
into an agreement #ith the sampletnant to Yurniah brick and 
building materiele, whieh were furnished. Hamilten defaulted in 
the work and at the time of such default there vas the aum of 


$1600 eaysble te subcontractors for cerpleting the work, The 
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defendants subsequently pald out the entire oontract price but 414 
net request ax regeive from Uumliton «a gtateanent or affidavit as 
to subcontractors, 

Complainant wan unable te lecute sald defendant John 
i, Tayler or Jennie Taylor. ‘The evidence shevs that on Inguiry 
complainent's agent wae informed tiat a denn MB. Tayler lived at 
4351 Federsl strest and an attempt was made ta serve him there. 
Nefendtant elaime that the record shows that the Joon KR, Tayler 
whe lived on Federal ntrect, and who isa not the defendant, Fas 
served with the atatutery notices ef meananie's lien, and his ene 
tire areusent is predicated upean the assunpiion that this service 
being on the wrong Tehn EH. Tayler, the subeequent native filed 
with the elerk of the Cirewlt court, purauant to section &5 of 
the Meshanie'ts Lien act, wae invalid. The evidence does not shew 
that anyone waa servet vith notice st 4351 federal street. Tre 
witness testifies that he inquired inere for a John &. Tayler ané 
hie wile and was inferaed that the parties had moved some tiwe 
before tc an unknown address, “Che seasze witness went t¢ the premie- 
sea in question, 9403-9405 South Fabses avenua, tut Sound them 
wunocoupied, and therquyon the netles provided by section [5 was 
filed with the clerk ef the Cirealt court, od the muster found 
aecordingly. Swen if there had been aetual service on the wrong 
Jonn K. Tayler, the camnlainant vould mot be estopped thereby 
from filing a eubeesuent netiee wite the clerk as soon ae it was 
ascertained that the nereomal service waz on the wrong narty. 

The cemplninant'sa bill demeribed the wife af the de- 
fentant as Jennie Tayler inetead of Linnie Taylor, John k, Tayler 
and Linnie Tarier filed their joint and several annwere, The 
noties Tiled with the elerk ef the Cireult court gave the name as 


Jennie Taylor inetead of Linnie Taylor, ani the snster found that 
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the eoupleainant hed a lien ageitet the interest of John &. Tayler 
only and recommended that the bili, be dismissed ae te Linnie 
Taylor, The deeres folievred this recommendation, Where veroperty 
is owned jointly by husband and wife, the interest of either ney 


be subjeated te a lien, Liews +. Hentme, 240 T11, Ans, 27%, 





496 T11. G35; Lawler vy. Byrne, 252% Til. 194, 
The deores was eroper and fe affirned, 


APYIABED, 


Hatohett, #. J,, ad O'Cennor, J,, eoneur. 
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KR, JUSTICE MeSUASLY BWALIVERED THE OPINTON GE FRE GoURY, 


PLaintaff in «a wait to reeever on three promtesary 
nates executed by defendant to the order of plaintiff had a 
verdiet fer 3974, Frem the fuagemant thereon defendant spnesls. 

Tie te 4 centreversy between atterneye, Defendant 
Tor a time aubleased offlee apzeaa from pludatify, and the netes 
iq su¢stion ware given im settlenent ef umpsida rent. 

The fefense Lea thet the sotes were civen with the 
understanding that defendent would turk over to pialntiff eere 
tain prospective law suite, and the Teer realised by plaintiff 
therefrom would be sonlied on account of defendant's netes: that 
defendant head sant nlainptiff = ease bnown s@ Delvasae v. Yast 
AMammond: that at the termination of the Litigestion vlaintiff rae 
ee@ived for his fee 21286; that defendant's share of this fee was 
#500, which he reesived, and that ha war simo entitled, under the 
agreagent, toe have plaintiff anpsly the belance of #780 om account 
ef defendant's notes; henea Re saya the vereict is tee large by 
$3750. ; 

Pinmintiet teetified that tude S806 wes to we oredited 
on defendant's nates, that defendant asked Him mat ta de thia bat 
te give him a cheek Yor tus sane, a9 defendant was ehert ef Tande, 
and that plaintiff, te accommodate defendant, cave him « sheek fer 


this amount inetead of apolying Lt om the notes, end retained 


$760 ag his share of the fees in saceerdance with the agreement, 
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It ta heartily probable that plaintiff vould agree thet the entire 
fee for hia serviese should be turned over to defandant, in dash 
or as wm oredit on deferduntte netes., This would mean that Risine 
tiff 444 ab) the work and “fefendtent raceivead the ontire compen sae 
tien, Sugh an atracrcement would be emeonscliemunle,. Sarthersere, 
defendant teatified thet he d£4 nst expest plain 

work in the ease ans give aim (defendant) ereiit fer the waele 
Yee, Yhe defense aarergedt is net saucynorted by tie reesrd. 

2% i8 ehalmed that the cowurt errgd in refusing te 
give the jury wo instruction in accordance with the theory of the 
defense. Thie refused instruction seus to tho ¢fiest that, iv the 
Jury beliewed that plaintiff had en agreement wlth defendent te 
apply cerialin anoqunts reesived as Teeeg upon the cotesa in sait and 
that these amounte were recelvod and should have bean agolied, 
that devenénnt wae eniitled to have such anuguniw appiled in pay= 
ment of the netea, he subatance of thie instruction was covered 
by other Inetrnetions, Yaere tre Lostructions are presented 
covering the anne subjeet? and presenting the same theory of the 
ease, tae court ia net required ta give the: beth, even if they 
we in different language ond ene be mere é¢laborate than the other. 
Zinghan v. Spruiii, @7 Lli. App. 374; Eeewer y. Beomer, 256 I11. 
$12. 

she Judgment is suatsined by the avidendge and is 
affireed, 

| APPIRESD, 


Batenott, 2. J., and w'Cenner, J., coneur. 
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7, RUTASTE IS, 
Appellees, 

APPS AL FRG MYUEICTPAL Gove? 

vs, 


A. BAKER, 


oF ONTOAGD, 


a Ee ll ll lial all 


App *Liant, 


BK, JUSTION MeAURBLY DELIVARUD TAS OPINION OF THE coURT. 


Pinintiff, bringing suit se as reai estate breaker for 
gomnigelens on renin eclieestes, ugen trini bed a verdict for 
$669.30. Tudement was entered thereon ond defendent appesia, 

Plaintiff does net acoser in this court te defend 
hie Judgment, 

As there must be another trial, we will refer only 
briefly te the evidence, Filsintiff te a licensed real estate 
broker 45 Chicare, while 4efentant te in the dryegeode business, 
ercine certain atore arererty at BOleS17 Kast Blet etrect, Chieages. 
Prier te August, 1994, Harry Jaeche & Soapaiy had been the renting 
agentes far defendart, whe wae Alesatisfied wits their elseneas in 
renittine remte soliected, Plaintiff au ageceiatel with Taeeba & 
Company and repeatedly requested defendant te allow bie te act as 
agent fer the ereperty, Septenber 1, 1924, aun urrangesent wae aade 
whereby, acecrding te the undisputed evidenes of the defendant, 
Plaintiff agreet te keeo the bullding rented and colleet the rente 
and simke all leases, fer a coomiesion ef O48 of the rents calieected. 
Plainti?s acted an defendant's agent up te Geptesber 1, 1925, hen 
he wae fiseharged; ¢uring thie time he sageounted te defendant each 
month and deducted tia eosmiseton of B42. During this time he nexe- 
tiated feur teases far periods running beyens Septewber 1, 1925, 
and thie wait fe for commiesiens on the rental aesruing after his 
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Ae the evidense is clear that plaintiff agreed to ace 
cept for his ecospeneaation Sh on the rente eeliested, which hae 
414 receive, the Jury waa not Suatiffied in Sinding that he was 
entitied ta anything mere, 

The aviderce tende to shew a lack of gent faith on 
Plaintiff's pert im his ¢4ealinge with the defendant, Witheut 
defendant's authority, plaintiff teok eut $10,006 Pire insurance 
on defendant's property and delivered the welicies te an atterney 
Teeresenting fie belder of m sedeud serivage, plaintiff regrepente 
ing te the defendant that this attorney had deusnded suck inesuranes, 
Upan euch resresentation defendant said the bill for the seme, The 
faet was that defendant bod already fuliy insured the place, and 
the saiterney testified that he made mo request for additional ineure 
anee, it is cbvigue that plaintiff misrepresented the fueta aclely 
Yer the purcese of gaining a eveeigeien sm the ingurares, 

Shere is evidence that wluintiff recelved and retained 
998 for eenmenting to the transfer ef a lease witheut the knowledge 
er convent «ef the defendant, 

It alas snpenre that platissiff gave dafentiant certain 
eheoks purvserting te be fer the rent sellectedt, which were returned 
by the bank wurke@ *not eutficient funde.® Aupust 28, 1928, elaine 
tilt gave defendant his sheek on the Aenwood Kaiienali benk for 
$1088.29, whieh wseck was desesited and returned because plaintiff 
aid wot kheve surficient funds in the bunk, The sane thing hapoened 
ageim auguet “Sth, ®hen thie lant cheek was returned “nie. f.” the 
defendant moiified ths plaintiff met te oslleet any rents <fter 
September 1, 

MA agent way be 4isenacged for being unZvaithful te 
Bie principal and in such event be forfeits Rie rigst to compenane 


tien. @ Corpus Juris, po. 536, 760, 764; 
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Sg., 222 423. 276, 275. There being evidence tenting te chew the 
unfaithrulmeas of olaintii’ toeurd defendant, the Jury should 
have considered the wane under proper inetructiena, She ceurt, 
newever, erreneguely instructed the fury te the effeet that 
Bplaintiff's heneaty wae not in leeae ip the ease. 

it Alec appears that tes of the lesser, an whieh 
Wlaintir?’ claise’ «a weamlesion «it whieh war allowed by the Jury, 
are on the suse promises, - siointiffta Uxnibit ¢, vkieh is « 
lease commencing Benasber §, 1244, at a rental ef S175 « menth te 
Saptesher 30, 1829, wd plalntarr's Uahibit 1G, whieh ie 2 lessee 
tonmsneing June 1, 1925, at a reital of 2150 a mowth, ending kay 
31, 1926. Pleistirf advitted? reeciving sosslesdone on hoth of 
theese lessees, vhureas the evidence ehowsa thet ne rent was collected 
by plainiiff en the lease Smhibite 9, ot Least efter dune 1, 1925. 

Tt ia alee in evidence that Jucobse & Company, defsude 
ant's prier agente, isd deducted 529% from meneye belonging te de- 
fendant, and a® a aouelderstion for the employment ef plaintairy se 
defendant's agent, slaintify agread with defendant te take eare of 
this £209; this was nevex dene aud was the mbilogt ef « claim of 
Betenctf®. Altheush the evidenee go! thie was untiesated, it war 
ignern’ by the fury, 

PRare Yas NE asemetent awidanecea as wihe> to base the 
augant ef the veriict. Plaintiff claimed 9 or the leases in 
question for tue ‘iret year ap¢ 1% fer eagh year therecofter, and a 
witness testified that this was acsording te the eheduley aad rules 
oY the Cniemge Real Eetate Board, This is net aufficien: either te 


@etebliah tke ressoneble value or a aistesm, ¥ 


¥, Benn, 153 lll. Ape. 844. 
Yhe werdict Le se clearly epainest the weight of the evie 


fenee that the Jutoment thereon will not be alleved te stioud. It is 
Feversed anc the guuse recanded, 





REVERSED AWD KERARDOD, 


Metehett, ¥. J,, amd G*dennor, J., concur. 
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THA GIPY watiowal BARK GF 
FLPTOR, Leta, & cerporation, 
Agpeliant, 
ACPTAL #B8Qs KUALGIP AL COURT 
A, 
: OF Eelcaso, 
Zw. 7, O'BRIAN, 
ap oellee, 
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UN, JUSTICE MeGuUHELY BPSLIVEKES THE OPTRION OF THE GHIAT, 


Phaintify brought quit ageinet Aefentart ae eusranter 
en Tour srexiesery notes, end upen trial the jury freund in fever 
of the defendant and from the judguent that 14 take nothing 
Pleaintirf appealie. 

tne Tour promieeory notes were exequted by the 
Standard irunk Cewpany, 4ated Janaary 24, L9%4, ageregating $7800, 
due 180 days after date, payable ts the City Bational Bank of 
Tiston, Tewa, the plaintif?, with interest at six per gent, The 
payment of khese, “nen jue, wae guaranteed by the snicraeeuent of 
the defendant. “he defenses ageerted were: {i} That without 
the Gouvent ef the defendant, plaimniaf? amtered into «a centraet 
with the maker of the netes, the Standard Trunk Company, by which 
the maker was granted additions) time in wile te pey the notes; 
(@) that sletntiff reesived frem the Stendar4 Trunk Company « 
ehettel martcase eonveving certain of ite eronerty to secare the 
notes, that elisintiff foreclosed the chattel] merteage snd thereby 
Yeeevere’ certain aume in portial satiefaetian cc’ the netea: and 
{%)} thet saift netees had been fully aif and discharced by the 
execution of ether neteg whieh: were reenived by the plaintar? in 
full payment of the notes snot on, 

The jury eovid properly find from the evidence that in 
January, 1923, the Standard Trunk Company was engnged in the mare 
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faetere of trucks et Tipion, iozs, ieing its banking buainesa with 
tHe Ploicaly. Fa ome Sates Was presidant of the Trank wonpany, 
Liwsd in Sipien sid wae @ trian’ of the cefendant, “Be Lived in 
Ghicage. in 19k2 the Trunk cospany was indebiad te the bank in 
the pum of sbeut 945. im Jsnusry, 1995, Goode upeiied te the 
bank for @ further lean ot was told by plaintiff's wresident te 
eecare the wmdorsament ao the wetes by some ene Phinancislly ree 
spenisbie, AN arraigenent “na then made te lend the Trunk ecompeny 
an sd4itienal [3,0 provided 14 ceunld seeure the cunranter of the 
defendant, The sresident of the bank and Geode wont te Shdcagea and 
dntervieeed Aefendant ver tae purpose of securing hie cusranty. 
Defancant ugree4 to ehierae the netes provided the bank would take 
a ghatte] mertasge en the groperty of flue Trunk eomuony and that 
Be Would be Aiscle oply tor any smoant akeve that wiieb might he 
eolleeted on ine chaite: mottgege. “hie wae agreed upon and there. 


wpen the delorndant eicersed the notes, whieh became dua Sealy Po, 


4953, The agreenent as te the ahatiel mertgege Wan eenrirme?t about 
the anc time by letter frem the defendant to tae bunk. Accordingly 
the Trumk company executed a chattel serigage te eeeure the eum ef 
@7ECOs Lt erevided thet the morigsge should de security fer the 
aforesaid cotes apc alae fer ony ether moneys thereafter advenced 
by the benk, 

The four netes were net peid when they Fell awe, bat 
Tenewsal neter {a the asme amount ware exeauted ont ontereed br the 
Aefentent is the rave manner, failing ae efx monthe therenfter or 
fanusry “4, 1894, “her these beeaice due they vere renewed by siedier 
neter endormed by the defendant, There lest notes beewme due Jaly 
M4, 1934, and it is uvon these that suit te breucht., When theese 
notes became cue, July 24, 1884, the trunk easpany desired to se- 
eure a furteer extension an’ the president of the plaintiff bank 


gave Goede four new notes to be signed ae renewals and requested 
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hie te Sawe the defeccan{ saderes them fe the sere wearer ce he Bot 
endorsed the prier rotes. “efere thie time, br, Puteleff, ther the 
president of the plaintiff bank, Bad exewined the menvfactaring 
Plent ef the Gruch company smd ned exoresved watiofuctior over 

its apparent prosperity. 

Guede tesk these four notes te defendant, the refused 
to endorse them, Joode tertifiet thet ka tesk then beak and geve 
thes to Hr. Gelger, then the president of the plaintiff bonk, ond 
tol4a Sim that defendant had refused te audorgs thes on! thet we 
eowld not furnien ony ether enitersera; tant Geiger task the nates 
aid eal’ that the bank would ge alone with Geade without defendant's 
exdgraement, tut that Se weul4’ like te keen the o34d netew in his 
gossessiaen t4 %48 used by the bark exeninar ant that he woutdé then 
return the notes sandoreed by G'Frien tea Gente, that tn hie sedstan 
the wteek of merchandise wae snaue: te secure the netfee withert any 
emniersement. Geode egeaye thet, situeugs he ashes Fear then, Cetger 
4id wot return the 614 neten. Geiser eetereriesliy denies this 
eenverrgation with Geode end deciee that he regelwet any neater fren 
him witheut defendent'a ondereament. Another vitnese ecnnegtes #itk 
the tenk aleo testified that he had never heard of there new netse, 
although he hed nothing te do with the handling of any of these 
notes. 

Ae tending te sugrert Goode's version, if acoeare that 
after July 34, 1924, the offictalea of the bask exaainet the ateck 
of wercshandive of tua frank county and axcressed thamacives ag 
satiefied w1Ss the cendtiftion of affairs. Albtheagh the netes eued 
en matured July 24, 1924, ne tecan’ fer savmant was mada on dafencant 
until ea suert tise prisr to the semeengenent ef this wath, whieh was 


September #, 2995, Taly 2, 1954, defenioant had written te plisintifr, 


tating that Goede heat bean in to sea “Vim vith a Peedeas te en teree 
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the notes, but Tes reageane etated dn the Letter defendant refuaed 
te 40 at. 

The evidence ef Geeta and Geiger is in direst con- 
flict, The Jury had the eppertuniiy ef pageing upen the eredie 
bility of tue witnesses by sbeerving their demeanor while tem 
tifying, whiecs we do mot have, Neither stery is inherently ise 
prebable, an@d there are certain cirgunstances surreutiding the 
transaction whict aive arester weight te Soedatea version, We 
ara unable te say that the cencluaian ef the fury in this reepect 
is manifestly eantrary to the weigst of the avidence, 

fhe evidence vent to suppart the defense that plisine 
tiff had extended the tine of payment witheut the sonsent ef the 
defendant and had also taken new notes from the Trumk company in 
payment of the notes upon which suit is brought. Article VIII, 
Seetion 119, Peragrach §, Hegotiable Inatraments Act, provides 
that @ pergen secondarily linkle on a note ie diaenarged by en 
agreement in ftsvor of the prineinal debter tinding wpem the solder 
te @xten?! the time of payment, uniege ith the assent of the one 
secondarily liable or uniess the right of recourse against such 


porty is exoresely reserved, 





wer, 2435 241. 
Ags. 130. It is alee ‘he rule that “her new notes are given and 
accepted in payment of prior notes, they operate aa payment of the 
game and te Pelesee the cusranter, The auestions thether the new 
notes were given and whether they were acoeacted in eayment of the 
notes suet upen were questions fer the jury, Bowlter vy. Joliet 
Eat") Dank, 295 [11, 994, 

Plaintiff? gays that it was impreper te adit evidenee 
ae te the proceeds ef the wale under the chattel mertgags, It wae 


the agreezent that defendant would be liable only for the <ifferance 


between the amount ef the netes and the smeunt derived fren any sale 
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Bander the chattel mortgage, Nearly a yoar ofter the netee sund on 
becace tue the property deseribed in the ehattel mortenge wae aolé 
and plaintiff purchase? Lt for 23400 uot demediately resold 4t fer 
$6200, Ho part of the proceeds Gf the sale wae applied upch the 
notes sumed on, Thie evidence wan material and relevant te the 
defense that defendant was entitled te have eredited woen these 
Hetes whatever was reeeived from the sale. it is immaterial eniy 
because of the conclusion of the jury that defendant war not liable 
fer any amount. 

Uther pointe are made in the brief fer plainsiff, but 
the decision of thie ene turna upon the conclusion of tne jury on 
the fegte, There te no eufficient reason sreasgented fer selAing 
the verdict imorener, and the Judement is affirmed, 

APFIRNED, 


Batonett, ?. 7,, and O'lenner, J., concur, 
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J, L, S.AUGHTAR, 
Apvelles, 
APMAL FROM SURENTOR COURT 
< OF SGOR COUNTY, 
YELLOY CAB CORPARY, 
am Corporation, 
aAvpeliant, 
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BR, JUSTICR MeSURELY DELIVERED THR OPINION OF THR COURT, 


PlaintifY, upon trial by the eourt in an setion to 
recover danages to his automobile by reason of the alleged negli- 
gent operation of a sab belonging to the defendant, had a Jfudunent 
Yor $260, which we are asked te reverae. 

About 12:50 a. w., on hovember 3, 19255, plaintiff was 
@riving bia sutenobile in a westeriy direction en 60th etreet near 
Cottage Greve avenue ie Chicage. There is a detble atreet gar 
traek on Cottace Greve avenue, the cauteriy track being used for 
nerth-beund traffie and the wereterly track for aouthebound troffic, 
Te the nerth of oOth street and separated from it by a parkway is 
the Kiteay, whieh eonslete of tea boulevarde runing parallel te 
60th etreat., The traeifie at this point ia sonirolied by red and 
green Lights whieh alternate. Aw pinintill’ appreasied Cottage 
Grove avenue he gay the red Lights against tne nerth ant south 
traffic and saw acne autemobiles standing on Cettace Grove avenue 

headed nerth, waiting ter the green Bight. Plaintlif atonoed his 
autosebile before he reached Cottage Grave avenue, ae ii is @ 
through etreet. The street intersection waa well Lighted. 
Plaintiff started and precended seresa cottage Grove swenue. He 
eai4d that he saw ne care coming from south ef 60th atreet on the 
art side of Cettage Greve avenue, fe srassed the northebound 
street car track and wag in the eet of erneesing the south-bound 


track when defentant'’a exh coming from the south om the ecuthe bound 
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street car track, which would ke the wrong side of the street, 
atrack piaintiff'sa sutomabile about the center and carried it 
elear serezs to the curb on the nerthwest corner ef Cottage Grove 
avenue and 60th etreet. Plaintiif testified that defendant's eab 
came se quickly and fuat that he did net see it before he was struck, 
the enly peint presented by delandant’s ceuneel is that 
Plaintiff was guilty of contributery negligence. WE vaniot agree 
with thia, PlaintifY had cregsed the northeboundg trusk «here he 
might reasonably anticipate northebound care, He was struck on tre 
weet side of the street by daferndant's eab traveling north, going 
fast. He Bad noe reason ts anticipate that defrearidant would be drive 
dng on the wrong aide of the etreet, Anticipation of negligence in 
others in not s duty which the law impores, 
Fennimore, 19¢ Ili. 9; Sehlauder v. Chie piuern Traction Go.-, 


253 213. 284. While it fa truce that a party has no right knowingly 








to exnose Hinself to danger and then racever damages for injuries 
received which me might have avolded by the use of reasonable tau. 
tion, yet under the inatant circumstances the court could properly 
find that pisintis?, in the exeraise af reasonable care, eruld net 
anticipate teat defendant's eab would come north on the weet side 
oF the street, and tuat iharefore plaintiff's sonduct wae not negii@- 
gence sontribvuting ta the accident, We see no convincing reasen fer 
disagreeing with thie conclusion, 

Defendant's counsel ia hie argument, but not in nia brief 
of pointa, indulges in seme animadversions en the rounarke of the 
trial court, tut as matters presented in argument are confined te 
pointa made in the briel, we cannot censider them, Rule 19, Ape 


pellate Court, 


The jadement fe affirmed, 
AFPIRNED, 


Matohett, P. ¢., and O'Connor, 7., saneur. 
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JOUR RALCHBRERRER, 
ABDALL e@ , 
APPEAL FHOR RUNICIPAL COURT 
Ve 
OF CHT CAG. 
JULIUS YSINBEKG, 


ie ee See ee Pee eee tae 


WR, JUSTICE BeSURELY DELIVERED TS GPIRIO“ OF THY COURT, 


Defandant sanvoala from a certain order, but nie brief 
Filed in thie court falle te comply with rule 19 of thie court, 

#o that we have had @€1ffioulty in understanding the merite of the 
controversy. 

Se gather thet thie fe an appesl from an order denying 
the motion ef defendant brought under seetion 21 ef the kunioipal 
Court aet to vacate and set aside a prior Judpment againet him fer 
$1246.76. Seither in the brief ner abstract of defendant are the 
datee given when this Jjudguent wae entered and the eetition filed, 
By referring to the record 1% appears that the judyment was entered 
Kovember 9, 1926, and the petition to vacate the same was filed 
January 20, 1927, ox approximately forty-two days after the term 
had expired’ sat which the futoment waa entered. We huve agcertained 
that plaintiff's claim wee on the written cusranty ef the defendant 
of the perfarmance by the leasee of the covernante of a leage made 
by plaintiff te Ben Friedberg leasing certain premises in Chicago 
at a rental of $155 a month, which lease expired April 30, 1976; 
that Ben Friedberg abandiciued the premisem srior te December, 1925; 
that plaintiff, sfter due diligence, made « lease te a new tenant 
at 9110 a month, “hick it asserted was the highest rental that 
Plaintiry could obtain, 

Suit was brought sgainst defendant on his guaranty 


for the unpaid rent and for the difference between the rental 


eslled for by the lease and the rental paid by the new tenant, 





‘wm AR TOR Q . PARRE = OVE 
G fo) 6A al, is ek b agattenk 
: ; wy 3 ( : sty day! ey | 

HUQ) GACIULMUM MORE uaAnea 4 Coe pipe 
(MADD 6, ee a ese 

( DITA SULIT ; 

laa da go ee ) 


+PauOD HUT 49 YOXATIO. wt CRAY LER rane, mares ae 


RE SS a 


teley abit dud ,tebvo shaded wo mott eteewen’ santa tet 


_ Prwes Lian to @f otut st te er of atiet eee ataaend, pozin : 


gadyarh tehto as mont” Langqe weak’ ekrit dads’ cng’ wn ee Nee 
taqhs lows pet ‘te {8 aokdoes “<ohoe SRquoid Phesae tos to dane “a9 

. mat ‘hit Pomtage Phoayhwh a eive a ables 280 baw etpoav’ hil soa ao 
aed we Shatien tos Ye toaxtuita: “hoor pets ong at eect ko é ef Bore 

hecet mond tony add bos bevotan eaw — whoa now eden ne 






nacht ane mead ors ataonv of Worbtisg ‘edd. pea -aate id we 
wees ond “oe 3 "bas eysh awdaysxo't Uledamteoxqda rr) her: oe aan 
hesiadiaoes ava ‘a® bore dam baw Prsemhak way “da bie te Rottena ‘ant 

\ drab ro %en sale 9 ytnateam madd Sw ‘gids “oe wow ain té wl Pita inte: tect 
| eam onde l a te etieasves “end “tp ‘pease r | end <i ‘ob nelete Trmy ante te 
_ open bet nid vouhawag aiadtes quteuet grodtkolet set oF Vilnatete ier 
"pORee 08 tived hoviuxs oaant dotaw [dean a ‘eeee: hi Lataws Fr ve 





aeer ota Gamo of 1eixq wow linay Bad SenOhdpl gadebe. 
“tases won a od onart « ahem , onde hit eae arerey vritvanerg hed 
neds infant tesky in oad naw hehteaen 2 Hehe dao e ‘OLE tn 
| stale, bkwera wuatatate 
hata ola ao saahiared donioga beywont ay he : 
inttor od? coowted gonwre' Th th galt my't’ be tae, hi wu 





staanet wan odd yd bing teteot ost bas gaeol mat w uot herias vin 


Summene was issued and defendant appeared by his attorneys, Various 
affidavits of merits were filed, which were ordered atricken by 
the court, and the tine @atended to file an amended affidawit ef 
merite., The last extension exolred Geteher 30, 1996, The cage 
wae on tha trial call for Nevember Oth, when an order of default 
was entered against defendant fer fatilure te fle an amended affie 
favit of merite and sucement waa entered, 

Cn the alterneen of Nevexber Oth the attarneys far 
the plaintiff netifled defendant's atterneya of the entry ef the 
judgment on thet day and again on Kevember 17th a letier wae written 
by plaintiff's attorneys toe defendant's attorneys advising of the 
entry of the judgment. Conversations were had over the teleshone 
between the lawyers, in which the defendant's attorneya asked the 
Plaintiff's attorneys to stipulate te vacate the judgment, whieh was 
refused, but defendant's atterneys were told that they had the privi- 
lege of making ws motion to vucste the judgment at any tise within 
thirty days. Sueh motion vas not made until approximately seventy- 
two days efter the entry of judgment. 

Plaintiff? Phied an anawer ta the petition, susverted 
by the affidavit of his attorney. Gertain oapere called affidavite 
appear in the record, apparently on benalf of the defendant, but 
they are net alymed by anyone nor is there sny elenature er seal 
or a notary eublie. 

By weetion 21 oi the Municipal Court act, chapter 47, 
it is provided that a petition to veeste a judgment must set rerth 
euch grounde as would be sufficient to cause the judgment te be 
vacated by « bill in equity. The petitions aust shew that the judge 
ment is inequitable and unjust and that 1t was not due to any newli- 
gence on defendont's part. Gallay v. Bathuis, 195 Ill. Apo. 176; 
ae, =14 Ili, App. 463; Ilmbrie 





v¥, Bear, 230 T11. App. 155. 
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Hefendant's petition Tails te shew a weritorious dea 
fense., [4 asserts that Ben Yriedberg gold his businens te his 
brother, Jon Friedberg, sho took possesaion of the presises, and 
that by olaintiff accepting the latter as hir tenant defendant was 
Foleared ag & guarentor, Insefar aa these are allegations of fset, 
they are dented in the answer of plaintifl, anc the allegation that 
defendant wae released fe a concluelen which dees not neeegearily 
follow from the facte claimed, The lease cravided that, upen 
shandenment or vacntien ef the prendees, the landierd mleht reo 
rent the rave snd arrly the moneys ec received toward the rent dae 
free the fireat tenant. 

The petition fatis te shew 4ue diligence on the part 
ef the 4efendant, The omly allegation of the netitden in thie 
Yeenect ian that he ha@ exereivsed due tiligence in that he retained 
and angaged Rernetein & Gordon ae hie attorneys, kr, fernatein's 
affidavit asserts that plaintify's attorney stated that he would 
not take any advantage by resaon of the defendant net having filed 
an affidavit of merits. This ie denied by plaintiff's attorney, 
Purthersore, it appears that defendant's attorneys were notified 
repeatedly within thirty daye after the entry ef the Judgment that 
the Jjudeuent had been entered, but made ne move to have Lt vacated 
within that time, 

The court preperly denied the motion ta vacate the 
ju¢emernt, and the order ia affirmed, 


APFIREED, 


Watchett, P. J., and O'vennor, J., eoneur. 
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a Semmeration, 
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HILLEAR'S, a Corsgration, j 
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LH, JUETICE MeSUARLY BSLIVEAES THE GEIATOR GF THE GaUKT. 


Plaintiff, bringing euit te resevwer for goods nold and 
delivered te defendant, woon «2 trial by the awurt head Julyment Yer 
$200, from which defendant apaeaie, Thin fedeom.t depends upen the 
autherity ef the revrearentative ef the defendant wie erdered the 
goose from plaintiff, 

Pleimtist anserte that Jarsh f, 16%f, ao Br, NeAbmann 
Gailed at glaintiff's pisee of baeinesa amd kat an ipterwlew with 
iy, Joan %. Bgan, ite Chicage representative, with referenge ito 
giving it an order om behalf of Ailinen'e for certain chinaware, 
Kehlmenn, after exacining the eacgles, made a nototion ond told 
Egan that he would motify him in as short time whether te slaee the 
order and that he wanted the goods rugked when the order cawe. 
March Sth Kehiganmn ‘psened Seon, civing an order fexy the merehune 
dies. The order won ferwarded to plein ir’'a factory at Biles, 
Ohie, and the roodae were abipeed te cef'enéant hareh Oth, and at 
the gene time an inventery er bill ehevwing the detallie of the aale 
wae forwarded to defendant, Pursuant te « telLeoheas® cossage, Egan 
ealled on Mr. Hurne, gefivtant'ta eresident, in tine Piret veek of 
April and wae infersed that defendant had changed beyaere and that it 
had no ume for the gorehandiae which Kehlmann had ordered. Bran 
Sentified that he repliet that fe was vierly e@ level copresentative 
and had moe authority te set Turther then be Nad dome; that hie 


Feeollection wae that he was told that the goode wore du the posseesion 


of defendant in its etere or its wareheuse, 
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The defense mado is that Kehimann hed me authority te 
give the order on benalf ef the defendant. Cases are sited stating 
the law ap to ene whe undertakes to deal with on agent, that he is 
pat wren inquiry ond must diseover eat his peril the nsture and ame 
tent ef such agent’s setusl autiority, and that a purty cannet rely 
wPpeD en agent's epcerent sutsertty aolece there is 4 recresentation 
by the prineiwal, © rellanee om euci representation end a change of 
pesitien by sueh party in reliance en auch resresentation, ALL 
of the eltstiona tend te guppert the polnte made, but have mo appide 
eation whatever te the inwtant case. It i established by the tesze 
timeny of the defendant by Burns, ite president, that at the time 
the order wae given to plaintiff Mehisamn «as the buyer fer the 
defendant of heuse furnishings, aiins ond glassware, If Veblmann 
wee in faet the buyer fer defendant of chinaware, he wan not only 
aeting within the scope of hia appsrent authority but acting within 
the esope of His aectusl authority. 

Refendant seexa to show that ite buyers had only a | 
Limited authority by claiming that im 1623 it sent te the plaintirr 
and other concerns Trex which it wae purchacing goods 4 sineographed 
eirouler letter notifying auch eseliers that all ordere ore veid 
wmilerse giver in writing on the printed form of the defendant and 
agnreved by ani effieer of the coxvpany sr ene of the merchandise 
Ranagere, There was an attempt made te shew that such a notice was 
Bent te Dieintiff, but thie failed of preef, This Left the reagord 
showing thal ne notice had been brought te plaintiff's attention of 
any limitation or restriction upon ite buyers in the matter of 
Placing erdere, 

There ie some conflict in the stories ef the «i tnesses 

as te the ultimate destination ef the goods. Burne testified that 
they were placed in defendant's warehouse at the request of Egan. 


This ie denied by Syan. Ye de not deem Lt important except as 
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showing ‘hat the geode were delivered to the defendant, 

she cage hinges upon the suiserity of Kehlmaun, the buyer, 
to plage the order, amd thie autcverity fe sonfirmed by the evidence 
ef the defendant, Tre judgment is effirmed, 


4¥F TRESS, 


Hatehett, °. J,, and O'Cerrer, J., concur, 
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PRAMAND P, CONTAY, Adwiniatenter 
or the Estate of Charles %. Cerneli, 
Becenaed, 
Appelles, 
APPEAL FROM SYPRRIGSR COURT 
whe 
GP 00K OouERTY, 
YSLLO® CAn GOePARY, « Corporation, 
Appeliant. 


nae Neneh test Meee Rai east NE 


KR, JUSTICGR MeSURELY DELIVERED THS OF ITON OF TNR COURT, 


In som aetien brought by Cherles %, Cornell to feenver 
damages for personel injuries s¢ had o verdict againet defendant 
fer $26,000, He remitted 33,000 and judpment waa entered for 
$12,000, from whieh defendant appeale. ThereaSter Cernell died 
and on motion mude in thie court the administrater of hie estate 
was wade party plaintiff, Ye shall hereinafter deweribe Corned) 
as plaintiff, 

At shout «a quarter past two o'olock in the afterneen 
of January 19, 1025, while plaintiff wae attempting te ereas from 
the weet te the eart alde ef Kiehigan boulevart in Chicage, along 
the nerth crose-waik af Vaniuren street, he was struck by « enh of 
the defendant which wae cuing south on Hichigen, At thie ecint 
Michigen boulevard is about seventy-five feet wide fren carh ts 
curb. About the centor of the north erese-"alk is a safety isiand 
of sonerete froa whieh prejecte a post on wich, skout four er 
five feet Ries, i5 4 red bull's eye lignt. Thie Lipht ie permanent, 
net a traffie light. About seventy-five feet south fn the ganter 
of Hichicen bevlevard is ancther safety laland vith a concrete peat 
om which are the three traffie signal lignte + red, amber and green, 


These change at intervals sn4 generally moseking, the greee light 


ia the oleralL fer traffic to preeeed and the ret light far it te step, 


A Yelloy ash driven by Prank Eatthews vas geing south on 


Uiehtisan abeut five feet fron thea went carb, A little batiad him and 
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to nie left was a second Yeliey cab driven by Osear feigel. It 
was thie seecnd eabk chich struck the plaintiff. Gm delgei's left 
and slightly te the rear vas « private sutouebile driven by Aey 
Hensen. A pedestrian, L, 4, Alexander, *ae on the west side ef 
Kishiecan boulevard, about 1) feet north ef Van Buren street vhon 
Bhe seci¢ent happemed., Theae men were eyewitnesses and together 
with the plaintiff teetified as in the securrenes. 

Alexander, & disintereated ~itness, manic that he vag 
Walking ecuthward terard Vankuren etree? ant noticed the olsintiff 
step off the vest curb «nd start ent teward’ the safety islend. at 
thie time the two Yellow ents rere nerth of Alexander, Than they 
paesed im, the plaintiff was about helifeway between the ark and 
the merth safety Leised, At this time Be netised plsintiff tarr 
hia bead to the left, then start te increase his pace, bul wher he 
got within feur or five feet of the satvety Leland the second Yellew 
eab overteck him «wid knocked him down, Ae seye the Yellow cabe vere 
traveling about thirty miles an hour; thet the ome in front, which 
would be the one driven by Ratthews, slowed down vomewint as if ape 
proached the intersection, tut tat the second Yeliew eab mulie4 to 
the left to pase the other cab; tast when slaintiff started te crese 
Michigan «venue the red lichte were againet the nerth and south traf} 
fie an‘ thet they echange4t during the time when slaintiff was walking 
from the qurb te the island, eo thet st the time the enb struck nim 
the Lights were ereen nerth and seuth, 

Heneen testified in substares that he was a helf oF 
thresequartersa of a bleek nerth of Yan Buren street wher he noticed 
Plaintiff and other pedeatriuns erceesing Bichican on the nerth ercas- 
Walk at Van Suren extreet. He correterates ALexender a to the apaed 
oF the cakes, seying that all three autesahiles were traveling better 
then thirty <iles an hour; that he sav plaintiff ereseing the streast 
and saw him etruck by the Yeliew cab, fe testified definitely that, 


when he first observed wlaintiff sterting sereee the street, ine and 
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the two ‘Yellew enbe vere beteeen holf and threeequartera of a Floek 
aways 

Pigsintir?r teetifving said that at the times ef the aecin 
dent he wae seveniveone years of ay@; that hie residences rag ta 
Valentina, Kebraska, © tewn of LXU population; that he was not 
Taudliar with the traffic signale in Chieage; that chen Ke came te 
the etrect intersection he exanined tae iay ef the isnd te see 
whether there were autometiles, as he intended te erere kiehigen 
beule¥erd going east; that ac he appereagaed the curb se saw one 
oar alwost direcetly egreaite aid Loesked to the Gerts to see what the 
Clearance wae i Ke ¢14 not ase anything ger sbeut twe Aundrea feet. 
He 4417 nat wee the traffic elguais; he saw uly the buli's eye Light 
on the nerth safety ieland; that he was fight us to thie safety Le- 
lend ehen ha wee etruck. He said be theuwght he hud plenty of reem 
betweer the es that passed his on? the ears sowing from the nerth 
te give him « ghapee te ae threwes; that he theught they vere ag far 
Baek thet he hed plenty of time ts get savers. 

Batthews testified’ teat when Be game plaintiff in frent 
of Kim he wwumg hie eer to the viguh end did met etrike him; that he 
had net noticed the ather Ysliew cab before the secident and did not 
nee the aceldent, 

Selgel testified tsat the tredfie iight wae green ot 
VanEuren street and whee he appreaghed Ke wae going eighteen er 
twenty miles ap hours that he saw the cab te the right of bim ewing 
Mlicghtly te his right on4 at the same time ser glaintifl in front ef 
hie cab; that c# ewung te the right smd put on hie brakes; that his 
eab atruck plaintiff; that plaintiff was fifteen or trenty feet 
ahead of hie eab when be firet sav his, 

ALL three Arivere ef the eare « Heneen, datinews and 
Gelirel ~ aad « clear and unobatencted view of the VYanhuren street 


ereseing as they appresched it. Seneem had noticed plaintiff hen 
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he wag belf 2 bleek away and neted that Ke waa an elderly man whe 
lagesed temewhet behind ihe other pedestriang whe were ¢crersing at 
that time, He testifled that ss tae Yeliew cab etruck the plaintiff 
he was thrown high in tic air on4 «hen Se caze ‘own He was lyiag 
near the eenter of Vanbure: street; thei when the @abh struck ie it 
ski¢cded about Clitewn feet ond rem into the Yellev esb shich was 
running on ite rigit. Pladimtiry vme tenon te © heasital, <here he 
wae found te be seriously injured, The extort of Lig imjurlee La 
net cucetianad. 

Im addition t¢ the ordinary counts alleging negligence 
am the part ef the defendant mn4 tue sare on the part ef thea plaine 
tiff, tuere was am wfditiamsi count slieging that the dafendant 
wantesly ad vilfally ran ween and strusk the gisintirf, 

Defendast (iret sPqgues thal thore warm a6 avidenes ta ge 


to the fury uoen this additionel scumt, 4 sae been said many times 


unter similar sireunstandesa chat £t 1s a qusetien af set fax the 
jury to actercine whether tae defertant ie gubiiy of exek reeklesenese 
An ariving an cutemebile ae omeunte te wilYul infitetion of injuries 
upen anether, Feouke v. Sehwurts. S82 iii, Gh; Peon) 
297 212. 485; Whlifess v. iuplon, 242 J11, Apo. 166. 
Sven if the green traffle Lignte are auewn, the driver 





ef an automobile fe net thereby reidewad from tie usued roeowirements 
of reavonatle care snd ¢autien in driving, The gree light Le set an 
davitation to close his eyee te pedesirioe, neither ia it a pernis- 
gion te preceed regerdiese of coneequenges, Lt is, at most, an indie 
eation that ke way eo fervara but #412) under the obligation te 
exetciae renaronatic eare wund @mutiom in the Sesagenent and operation 
ef bie veblele eo an thereby to owold striking pedestrians. 

The fury gould reavenabkly cencluce that the driver, 


Seigel, sheul’ have teen on the leckout for pedestrians eroasing 
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Yan Buren etreet and in the exercises of reasonable sare ie aheuld 
Mave seen slaingiff starting te erees Xichigan bovleward at the sane 
time vhen be was seen by othore, namely, when he, Gelgel, was at 
Lemet half a bleak away. The Jury evidentiy eoreluced that bie 
failure to eee the plaiatir’ avd ais comduet in aporoaching Ven 
Buren street st thirty siles er more an Nour and ewtriking plaintiff, 
gme@untied te the wanten ond wiifal ingiiotien ef inturg. "a gannet 
fay ¢hiet tie conclaugsien is clesTly againei the sreponteranse af 
the evisence, 

ALi the sther quesiiens of Tact, Ramciy, neglisenee 
6? the defendant and eaxe ef the pielhiifi, were properly subsuitted 
te the Jury, snd ite Judgmmit of these cuesiiens whhi met be dise 
turbed, 

Comolaint ie made of the clving apd refueal of tnatruc- 
tienes. The first instruction cossisimed of is plsintiff's inetrac. 
tien #iich attexpe te state the law a@ to Wetiten and wlifal segiie 
genes, 2 is geen to the eritietem that 1t fsile clesrly te 4a 
tiie, sa it fe cumbersome fn exeression and lengthy. Ge doubt if 
44 woule omlighten the Jury in any senner whatever, hile we do aot 
aypeowe oF the inetruetion, #0 gaunet say Li wam likely te sielend 
the jury, Griticiens are made af ether instructions whieh are in 
huny resoectse deserved, bul we gennet say that tue trial court came 
mitted roversible rerer with rafereace te thes. 

tne determination of the case curne uwnon the finding of 
the jury on questions of fast, wd we euenet gay that this eonelusion 
ie #o clearly contrary to tar weight of the evidence as to require a 
Feveraal. The juigaent ise therefore affirmed. 


APFERUED, 


Zatehett, F. J., and O'Conner, 7,, csneur, 
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PSTSR BORSLEV, 
Agpellec, 

APPEAL PROe SYPSPIck 

v8, 


KR, BH, RETSHGLLGR COMPARY, 

a Corporation, and SOuRSCOB 

SPATRELER COLPANY, & Cerporation, 
Der entents. 


Seaeecen gee WesemAe demeecen 
GONRE GF Cooy CyGeTy, 


B. B, RITAVOILSA COSPALY, a 
Gerneration, 
ApS *hisait. 
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M2, JUSTIGE MeSURELY DELIVERED THR OPINION OF THES GounT, 


Plaintiff while working in the cacpersges slant of 
the B, %, Aitewaller Cempany, hereinafter eslled the Sefentant, 
atepoedt inte a kettle of het siliaate of seta, regeiving ine 
Suries, Se trought eult for semager seaiast the Aitewollar 
Company and the Heakeand Gerinkler Cempaiy, The fury wae tn 
structed to Tind the Keekweed Serinkler Corpuny net gublity. 

The trial presesded as to the Kitswoller Company, which war 
Yound guilty oméd the damages agseered ot O1,0°0., Upon this 
verdict Judoment was entered, frow whieh the 4efeataat aopeale, 

Defendant's plant ia at 45th strees and Yoyne ave~ 
nue in Chicago, A wing of the bullding bhout siateen te trenty 
feet square extends sleng deyne averue in a northerly direetion. 
There is a decr in the nerth wall of thie wing emening inte the 
yard, In the west wslh ef the wing, near te the angle with the 
morth wall of the main balicing which rune west, is anether deer, 
On the day af the aecident plaintiff was bull4ing a "“walwe seuse’, 
& Wooden structure about eight feet equere, in the angle between 
the weat wali of the wing amd the nerth wall of the eaim buliding. 
A AAttia to the south ef the deer im the wert wall and on the 


incide ef the ring en? about two feet fren the weet wall ene a 


barrel or kettle of silicate of eeda about three feet in diameter, 
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two or three fest deep, and the top of this wae flush with the 
eonerete floor. 

ihe Keekwoed Sprinkler Company had o contract with 
defandant te install « sprinkler syetem, whies ineluded the ereee 
tien ef thie and ether yalwe beweree. The foreman of the Serinkler 
company took plaintiilf, whe was & carpenter contracter, to the 
Pisant and sheved him the lecatien of the valve houses to be bailt; 
pisintiff’s price for furnisiing labker ond material waa aceepted 
and he started on the eonstruction, Plaintiff waa teld by the 
Sprinkler company's forenan that he should build this valve heusce 
im the angie of the building large eneugh so that the valve gould 
be turned from the inside ef the shed. On the morning of July 24, 
1926, phaimtiff carried nis tecls throug: tae north deor of the 
wing ond walked in a southwesterly direetion threugh the building, 
paesing to the right ef thie barrel er kettle and through the Ager 
in the weet wall, elongzide of which he was te build the valve 
heuse. Turing the serning ne Laid cut the frame work and had 
nallet some beart@a on ane side of the walvwe box, At noon he went 
baek to the yard to sat his lunch. After Laueh he rent back te 
hie werk ond went a little seuth of a direet pathway between the 
two doors in order to see if ke had Left @ surSiolent evening In 
the west door, as directed by the ferauan af the Uprinkler cone 
pany. Ae stood there “taking a view of it.* @hen he saw the work 
Was all right he started straight siead and stepped with hie right 
foot inte the kettle cf silicate, “hick was then uncovered. Plaine 
tiff bad not seen this barrel or kettle before. There is evidence 
that the place was not very light; the light is deseribed as 
“medium,” 

Defendant firet argues that, as plaintiff was a subs 
eontractor of the Reekwoed Sprinkler Commeny, he waa @eraly a 


lieaneee on the premises, te hem the defendent owed no duty exe 
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gent to refrein frem wilfully er wantonly injuring Sim, Flatutirf 
Was more tha: « mere ileengeae, Ne was wren the pracieee am an ine 
vitae, A licensee ardineartiy is ene vhe eoes unen notoer'tsa 
premises for ourperee of Sis oem and bot for sny pornese adnnoctad 
#ith the business of tha aegusant. Feliem afficera, inepeeters 

and firewen have Be@n Sol4 tea he Lieensece, Sut where one comes 
wean the presices eliier e@ an eriginel enntracter or ee an seployee 
of gach acttracter er ae a subsantracter ta do work cormected with 
the tusiness ef the eceupant, he cemee upon the tmnlied levitation 


ef sug: sconpart, Fayskuer vy. Fakes, S72 T1i, 2768, An owner or 





egeupant of oreniaes, whe by tuvitubion, exprass er luplhied, per 
mite cihers to ae ween the premiage rer any purscee connected with 
the business lu wiles the eecupant te engaged, le liable for ine 
jurios secasioned by the unsafe ooncitien ef ihe prenissa, if suck 
eonditien was known to Him ena pot to the Lnwitee; snd if there ia 
m hidéen danger upen the srenisea he must use erdinary care te 
give persone rightfully agen the ore-tsea wirning thereol, Calvert 
v. Soringfield ifght Ce., 251 111. O90. Where one, Yor the purvoses 
ef hie orn businers, contracts for wark with omeiner ehigh invelves 
bringing upon the prenisen « thirs person, such third person ia 
upen the premises se ay invitee an’ the eencr Lea ebhligcated te exere 
eive resenneble care Ter hie eafety while upen the premises, Sery 
Lumber Cn. ¥. Deegan, 182 Tia, SiS, Plaintify was an invitee usen 
the sreniaes ef the defendant, ana fie defestant wae ekligeted te 
ane srAinary care te cive him warning of Bidden dangers. 

it de next argued thet plaintiff wan cuiity ef con« 
tributery negligence in falling te see the kettle. Before the 
aceldent Marooned olaintiff had pawsed the igeation ef the kettle 
enly taree times; ne did not know Lt wae there, Ada helper, Ganson, 


whe naseed Trem ene 4eor te the piher frequentiy during the morning, 
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eerrying onterial, says that he knew there wus *something*® toere 
bat 4f4 not enew it wae » kettle beesuse 14 wae covered, The 

fury evale reseepebly infer that the cover was reneved sometine 
faring the meen hour, Tt wae serowhet dark at the place, and 

the Jury cowld svcperir beliewe thet the kettle was a hidden 
danger, ef wiieh deFen(arnt tn the exereise ef erdinary care akould 
have Warned ihe slaintiff, and that failing te see the kettle uncer 
the gireusi#taneces wae net contributery neeligence on tae part of the 
plaimfiff, Questions «f thie kind are erdinerily for the jury te 
detersine, und unless we ean say thet its couclusion is againat the 
weleht of the evidence, ite werdiet will net be (ieturbed, 

It wae said te be imereper ta pareit aleintiff te 
teetify se te the ewount ef the Jeeter's b411 paid by Sim on the 
areved that the chorge wae fot proven te be (sir and reasonable. 
fre Supreme Court har held that fo the abeence of any ether teatie 
vony, the payeent of a Hii de prima facie evidence of ite reason} 
atlenere, Piers v. Cunse-Henneberry Co., 519 121. 344; Byates yx. 
Matheson, 376 212, 249, 

it te said te be vrevergible errer begauas the piaine 
t4f¥ testifying indiested isat the defenteat was repreasnted by an 
inwuranne eounany. Thies fomt, if Lt was a fnet, wae pot induced 
by Slalntiff's aounsel bat by a sueetien asked upon oroseeexnoination 
vy defendest's attorney. Om erosaeexauination the olaintiff had 
in‘ieated thet Re 4i4 net remexber having talked with any one in 
Sentewber sbeut the sevidert, and upen defendant's attorney sug- 
getting that a Kr, Toneven hed ealled at olaintiff's house and 
talked te tim abewt the eeeident, plaintiff reealled the tacident 
by saying, “Yes, he eny he represented an insurance eompany.” Om 
astion thie enewer was etrieren. Tt is avnarant that there was ne 


trtection om the part of plaintiff ts refer te any ineuranee sem= 
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pany; it was only am effort of hie part te identify the man to 
whom defendeat's sounsel referrei. ‘Tne sasee cited by seunsel 
were eases wiore 1t was apparent that plaintiff's attorney inten. 
tionally brought te the attention of the jury the fact that an 
insurance evapuny van interested in tae litigation, 

Obfeotion is made to the refusal ef the court te 
give te the Jury certain inatructions tendered by the 4elandant, 
tha record dese met show thai Af dontains all of the instructions 
given, slthough unfortunately defendant's scunsel ta hie absetraet 
haa mate the record pe read, Nowmrer, the inetructions cage 
fieined ef ware properly refused. 7 
invitation of the Sprinkler oumpany to plaintiff tea ie tha work 
wae not the tavitatian of the dafendant. Plaintiff waa the express 
invitee of the Oprinkiar sespauny aid the demiied invites of the 
dafendant. the ageond refused instructian was ap isecerreet atute. 
sent of the law ae to what censtituted a licenses, Compluint ia 
made of remaras of the irial court, Bui these are net of sufftelent 
luportance te justify a revereal. 

We cennet say that the verdict wae clearly against the 
Weight of the evidence, and as there were no prejudicial errors 
upen the trial the judgment Le affirmed, 

APFIRBED, 


Ratehett, ?. 7., and G'Canner, J., concur. 
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L. Ae ANDREW, Superintendent of 
Banking of the State of Lowa, 

as Receiver of Iowu Loan & Trust 
Gempany, a Corporation, 

Appellee, 

APPEAL FROM CIRQUL?T COURT 
ve. 
OF Coon COUHTY, 
CHARLES B, CLELAND et al. 


On Appeal of KYRTLE CLELAND, 
Appellant. 


ate eat cl Silt Ain cet tm Piet Tose Spee Mae ier at 


MR, JUSTICN BeSURKELY DELIVERED TERN OPIEION OF TH" COURT, 


By thie appeal Kyrtle Cleisnd seaka the reversel of a 
decree ordering that two pleces of real estate, to which she helde 
the legal title, should be subjected te a judgment against her 
husband, Uharles 5, Cleland, . 

Thies ie a creditor's bill filed on bvecalf of tha 
Iewa Loan & Trust Company, 4 corsorsation, whien during the pene 
deney of this suit became insolvent,snd the Superintendent ef 
Barking of the Gtate of Iewa, ag Receiver, was substituted aa cone 
Pligsinant. The bill alleged that «a Judgement was obtained by the 
Loan an4 Trust coxpany in the Kunteipal sceurt of Chicage Decenber 
18, 1919, apeinet C. B, Gleland for $9800, ‘he supgelesuentsalh bill 
alleged that two parcels of real estate, one known aa No. 3051 
Serth Sheffield avenue and the other as le. 6363 Nerth fairfield 
avenue, both in Chicage, Illinois, belenged toe C. BE. Cleland; that 
Myrtle Cleland, hin wife, whe held title, Kad no interest in the 
gane, ae the funds used to purchase same were the funda of C. B, 
Cleland, The eguse was not referred to a master in chancery, 
but was tried by the eourt, A decree wan entered, fincing that 
Myrtle Cleland held title te He. 3081 Herth Sheffield avenue snd 
to an undivided one-half interest in He, 6303 Herth Fairfield 
avenue, in trust for her husband, and that the titles were taken 


in the name of Mystie Cleland with the intent th defraud. Ainder 
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and delay the fudgmant creditor of Charles ©. Cleland in colleste 
ing ite Judgement. 

Ke facte er renrons are given in the decres to sup- 
port ite conclusions, 30 that this court has not had the benefit 
of findings of any evidentiary facte either by j& master or the 
chancellor, This kee made it diffiewlt for us,tm view of the 
conflieting claime and the great number of itews invelyved, in- 
cluding over one hundred exhibits, to determing the facts upen 
which to base a cenclueion, After exaxining the record, we held 
that the evidende did not justify the chaneeiler in his Findings 
and that the deeree ehould be reversed with directions to di sr ss 
the bill for want of equity. 

We can only outline our reagone for thie conclusion, 
and shall not vefer to a large number of mattere in the reeord, 
About 1917 ¢, BH. Cleland and Kyrtle Cleland, nis wife, came te 
Chicage from Destoines, Iowa, where C, B, Cleland had gone through 
bankruptey, He had ne money or property of any kind sat this time. 
He bacame omplicyed on a corminsion basia by the Broadway Meter 
Salee Company. The money thug earned by C. B. Cleland was de 
posited in a commeroial or chacking secount with the Fidelity 
Trust & Savings Bank in the name of "Kk. Cleland by ¢. &. Oleland.* 
Both ¢, 5. Cleland and hie wife testified that all af this momay 
was used for household expenses of thamselves and their Little 
daugnter, Heth testify positively that mone ef themoney given 
by the hueband te his <ite fer househeid expenses ever went fer 
the purchase of the real estate in question, There is evidence 
that it cost the fanily ever $400 a mont: for living expencer, 
aside from some unusual hoegpital and decters! billie te the 
amount of approximately $7,000, ceeastoned by the serious Llinese 
or kr. and Mra, Cleland and their little dauchter, Ure. Cleland 
teatified that thin money reeeived vrom C. BE. Cleland eas not quite 


enough te maintain the househol4’ expenses ond the dafieiency was 
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made up cy her out of her individual earnings. The ageresate of 

CG, E, Cleiand's income for the yeare 1919 te and including the 
first six months of 1924 was something ever 319,600. Yne tetal 
Tivias expenses, including dostors' aid hospital bilies fer the same 
nertos of time roughly rere over $22,000, #hich would indicate that 
C. B. Cleland's inecme during this time war shert sbout 32,006 ef 
ecavering the entire living expenses, 

there ia abundanee of avidence that Myrtle Cleland 
herself was an active tusinese woman in a geell way. She bought 
and seld heusehel4 gesds, sewing machines, victrelas, rugs, alee 
farsisheé apartuents, lesaeehelds snd real estate. Yer a time she 
Yan a reoming house and kept recuera, doing all the work hergeifs 
also fer a time she worked st garskell] Fleld & Coupany, Her 
tetal inceme from ihese various pursuits, ceverins the serisd 
from 1515 to the latter part of 1924, inclusive, was apereximately 
$9,000. These facts point, at least, ic the eohclusicn that 1t was 
highly probable that wy investments in real estate would bs made 
out of moneys earned by Zyriie Cleland, wie would be the only ene 
of the fantiy in sossessien of funds for investments. 

Om July 31, 1920, Myrtle Cleland opened a savings 
aecount with the Fidelity Trust & Savings Dank, in which she made 
@ deposit ef $1,090. Thie is calleé “savings account Se. 1703.* 
She testified that this depesit was the result of her savings 
from Ker wages while working for #arghall Field & Company and from 
the sale of some Liberty bonds, Cemplainant attempts te make a 
great deal of the fact that when this account was epened it was in 
the name ef “%. Cleland per C. E, Cleiand,* with the signature of 
G. B, Cisianda onigi/imat this “as merely a blind to covet the fact 
that the moneye deposited therein talenged te C. EB. Cleland. The 
explanation ef the manner in whieh inis account waa epened is that 


Gc, &, Cleland, his wife and her sister went to the bank to open a 
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savings account fer bre. Cleland; that there #a6 a erewd at the 
bank and some accident euteide af the bank diverted the attemtion 
of the two women and that Cleland then made tae deposit and opened 
the sceount, siprning as indicated, bui with the unterstanding that 
Bre, Cleland’ showld subsequently leave her own signature, which she 
aid en4 a new signature card as civen signed, “Kyrtle Cleland? 
Silene, YThis was pricr to any Wlthdrawais. Yithdrawal checks fram 
this account are in evidenee, ull. bearing the signature ef Byrtle 
Cleland only. . 

the record signe that the purchase of Eo. 3651 herth 
Sheffield avenue ras made by a enah withdrawal ef $2600 from 
savings sceount he. 1703 on September 4, 1923. Eefere thisa vith- 
drewal was made, there was « beliance in this seesunt of nearly 
$3700... There is no evidence whaiever that any part ef this wae 
made up from any Tands belonging to ©, B, Cleland. Gn the contrary 
the record shows that om Easy 1, 1925, “yrtle Cleland and « Mre, frase 
bought certain sreperty on Pensacolis avenue, Krs. Cleland withdrawing 
her oneehalf share of the cash payment frem eavings secount Ea. 176%. 
Thie property was ecld in Auguet, 19245, at a prefit, tas sellers Tée 
e¢iving in cash, after deducting expenses, $5599.10. Oneehalf of 
this belonged te rs, Cleland, witeh she 2epesited in two deposits, - 
August 14, 2194.55, and August 15, $2660, his made the belanee te 
her eredit in secount be. 1763 om the latter date aperezinately . 
33706. On September 4th she withdrew the $2600 item and used it on 
account ef the cash payment seautred icr the purchsage of ko. S@S8i1 
Sheffield avenue; the balenee was secured by mortesce, 

A real estate agent, who conducted this sale, testified 
that this preperty vas bought and paid fer by Ere. Cleland and tnat 
frem the cash received from her he paid one of the prior morteages, 
The note for the balance of the purchase price wae signed by Kyrtile 
Cleland only, the azent testifying that, ae she ovned the property, 


her signature alone was sufficient; that he 714 mot talk te ir, 
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Cleland abeut the pstes. This evidence shevld Rave justified a 
finding that the property at jo. 3681 borth Sheffield avenue te- 
lenced to Kyrtle Cleland slenme ama that ©. EB. Cleland had ne in- 
terest therein. 

Ae te the property at So, 6303 Fairfield avenue, re 
find that October 20, 1923, sre. Cleland and irs. Yrase, *he had 
been in a number of jJeint deals in real estate, purchased certain 
pronerty on Herth Merehfield avenue, each owning a one-half in- 
terest. This was eol1d and ers. Gleland's share ef the profits vas 
$1,006, In Suly, 1994, Ere. Cleland and Ure. ¥rase purchased in 
@qual shares the Psirfield avenue property. Ere. Cleland's share 
of the eash pavwent or this latter oreperty was $600, which eame 
from the orofites on the Yarenfield avenue deal, 

A lawyer orseticing Im tChicage teatified that he rene 
resented re, Uleiand in her real eetate transasetiens; that in all 
er them Eres. Cleland told Kim what she wanted him te take care of; 
that ebe came ts his effice brincing the neceasary papers; that 
he always hed the transacticus with her; that she paid sis for his 
services either by her own cheek or in enah; that “she asked me te 
represent her and I was under her direction. * 

There is no eentreversy over the Lepsl erinsiples ine 
velved. Fraud sust be proved by clesr and convincing evidence, 
Carter v. Carter, 283 112. 324. The evidence te prove a resulting 
er constructive trust must be streng, elear and unequivocal. Crear 
¥. Farmers State Bank, %86 T1l1. 484. Fraud eannot be based on con- 
jJeeture. Hosbarger_ v. Brewn, 313 111, 233, While the relationship 
ef husband and wife is a cireunstanee which may exeite suspicion, 
it will net of itself smgunt to preef of fraud and dees net change 
the rule as to the burden of preci. Ameriesn Noist & Derrick Se 
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v. Hall, 263 Til. 507. Even if we apply te the instant case the 


somewhat severe rule that a wife must produce affirmative evidence 
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te shew that real estate standing in the name of the husbsnd was 
purchased by the vife with money “hich she owned separate and anart 


from her hushand, (Sennett v. Beanold, 123 Ill. App. 311) yet we are 





of the opinion that the reeer@ contains an subundance of evitence te 
prove affirmatively that the tro pleees af real «state in anuestion 
were ourchsased by Kyrtle Cleland with her own money whieh she oarned 
sevarate and apart from her husband and that the title, beth legal 
and equitable, properly was in her. 

it would unduly iengthem this opinien to cover cem- 
pletely ali of the fucte appearing in evidence, We Have briefly 
indicated our reasons fer concluding that the 4eeres must be ree 
vereed and the cause recanded with ¢frections tse diemiss commlnin-= 
ant's Bill and supplemental bili fer want of entLty. 

REVERSED AND REMAKRBED FITS DIRECTIONS, 


Matehett, P. J., and O'Cenner, J., conour. 
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BH, JUSTICE MaSURELY DSLIVERED THE OFINIOK OF THE COURT, 


Defendant apoeale froa a judgment egsinst it fer 
$1005 entered upon a verdict. 

Plaintiff in ite statement ef claim asserted thet 
it paid the defendant on January 28, 2825, 31,000, to be ferrarded 
with a List of merchaudise to Gersany, and 236 fer a cablegram: 
that defendant agreed to forward the money in the form ef 260,006 
marke by cablegram but Salle’ to do se, sending it by mail, by 
resson whereof sald money wae delayed and neld baek in Gerneny 
fer a long peried of time; that tefendant Tailed to reconvert 
said American sioney promptiy ints marke und falled te return 
#ald monsy to olaintitr when gaid erder wae net Filled immediateypy; 
that defendant dla net offer to return said meney to plaintiff 
until the end of Hay, 192°, when sald 20,000 marke had become 
Valuclegs; that the defendant knew that the value of the marke 
was Fluctuating mid £t vas defendant's duty damediately ta dia. 
patch the money by cablegram, but by failing to ae se for a 
period ef about five montha, the marke Rad depreciated and be- 
come valueless, 

DefenAant's amended affidavit of merits denied that 
it received any sun of money te be forwarded by cablegram or that 
it was itw duty to return the money within a reagonstle time if 


the order was not Milled within « reseonable time; denied that 


ania 200,000 marks became valueless at the end of Hay, 197%, or 
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any time therearter, or that defendant breached ite alleged sgree- 
ment. Defendant etates that the transretion was hetween the 4e- 
fendant and the Dyfeam Products Cempany, aeting for and on hehalr 
of the slaintiff; that at the request of the Dyfoam Produste Cone 
pany the defendant iesued a commercial Letter of credit authoriz« 
ing Herm Sehmarsow, Cclcgne-lhrenfeld, Germany, te draw on the 
American Nzoreeae Company at Hamburg for sny sum net exosedine 
2600, COO marke fer an invetee of cutlery to he shivned by Schweraow 
to Thieage; that subfoeat te the apereval of ita New York office, 
defendant agreed te cetablieh the credit and send the list by 
cavle, tut wach approval was refused; that it wae subsequently 
mutaunlly agresd betenen the defendant and the Dyffeam Products 
Coupany, acting for thea slointirfr, that sald eredit and the dee 
tails of the order should net be sent by cable, but by mail: that 
thia wag done promptiy; that at the requeet of the pisintiff the 
defendant from time te time extended said eredit until it waa made 
to empire on May 1, 1922; that said eredit was available to 
Sohmarsow from the time it wag established untill sy 1, 1992, but 
Schmargow 414 not ship the geods that he was sunnoeed to ship 
against sald credit, and 414 not draw against the same: that. 
finally on Bay §, 1927, nlaintiff requested defentant ta cancel 
gaic oredit and return the amount of same fo plaintiff; that this 
Was Jone vromptiy and defendant offered to return the amount thereef 
wiz, 305,000 marke, but the plaintiff refused te secept the. eaame, 
AS We have concluded that the verdict is ageinet the 
weight of the evidence and that there mst bo another trial, we 
ehali only briefly refer te the evidence, ‘The evidence tende to 
shew that Goldman, president of the plaintiff, 4i4 not know 
anything about foreign exchange and that Joseph 8. Cohen, president 
of the Dyfoam Productea Company, went with him to the office ef the 


defengont and conducted the negotiations, representini: the plaine 
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tiff; that wlaintiff paid 21030 for the purpose of establishing 
with the American Uxpragas Company in Germany a credit fer 200,600 
marke, Am anoliestion for thim was msde out end signed by the 
Syfoam Products Company by J, 5, Cohen, president, in the presence 
eof Goldman, who seoulesced in overything that Cohen did, A ligt 
of merehantine consieting ef Trom 300 to SSO numbers was submitted 
ta be incorporated in the cablepras, snd Deeshurg, whe is the gane 
eral manager ef the ferelen excuange devartment im Chicago of the 
defendant, informs? them that em agcenunt of the great nusber of 
figures in the liet od the ehanee of mistakes being made by the 
Cable company, he doubted Lf the Pew Vers office of defendant 
would undertake to fnacroorate eaid Humbors in the cable, but that 
he weuld find out and let them know later. A receipt wae losued 
by defendant, scimowletving the receipt from plsintify ef $1030, 
"Per 200000 Mark Cable." Later Deesburg, after receiving inetruc- 
tions fron the defoerdant'se New Yerk office, informed Cohen that 
defendant would inecroorate aeid liet in the esblegram if plaine 
tiff weuld pay S10 fer onting the same and the price of the ecable~ 
grem; that Cohen instracte4 te defendant to incerporate the iLet 
if it goul4t be done for 826 for coding and not to exeeed 330 for 
the eablegram, but that if Lt esuid not be done wor that orice, 
then to forward the liet ant esisblian the eredit by mail and te 
extend the exoiration date te Nareh 31. It was ascertained that 
it eeuld not be cabled fer that price. Doesturg ag informed 
Gehen, whe then irmetructed the defendant to send the sane by mall, 
whieh was done on Yebruary 3, 1922, and Cohen was ao informed. 
February 14th Cohen, seting fer the plaintiff, teleshoned defendant 
to allow an imerense of 107 in the value of the merchandise. Thie 
wae oonfirmed by letter from Cohen, laren 3rd Cohen telenioned 
Boesburg that he had received a letter from Seamaraow in Germany 
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poagible for anid merchant te shin the goods. Uohen instrueted the. 
defendant to axtend the expiration date ef the credit to Bay 1, 1922, 
90 as to aliow the shipper in Germany all the tine necessary to make 
the ohimment., Defendant folleved tuese instractiona, April 6, 1922, 
Sehen telenhoned t¢ Doesburg, Instructing that the eredit te cane 
e@iled, but upon Doesburg saylng iat the expiration date had enly 
three weeks to fun and that the merchant in Gerzany ouchit to be 
given a chance to make the shipment, Gehen suid ta Let the eredit 
Fesain extended te Ray 1. Subsequently Deesburg informed Ushen that 
defendant's anburg agent had written defendant that no shipments 
had been made under said credit, Deesburg esid that defendant was 
ready te refund the amount due and inguired hew plaintirr wished this 
refund to be made, in marks or in American money. Cohen sald he 
would Let him know, and en dune 23rd he informed Goaesburg that 
Plaintiyi! warted the refund made in 200,UG0 marke, Defendant meade 
out a cheek fer 200,000 marks and tendered it to Cohen, whe refused 
it a4 asked that it be given to Geldman, president of the slain- 
tiff, It was tendered te “eldman, who refused to aecevt the 260,600 
tarke and demanded 31030 in Ameriean money ‘er nothing, * 

Uelivan takes the pesitien that Cohen was net autheriged 
te repreeent him, but a fair view of the avidence Lents to the cone 
trary conclusion. It is admitted that Cohen aimed the apolication 
on behalf of the plaintdifr., There is nat a particle oF avidence that 
Cohen wad acting on behalf ef himself or the Dyfoan Products Company. 
Golduan testified that he knew notuing sbout foreign exchange and 
admite that he told defendant that he wavld sive the list of mar- 
chandise to Uchen and that Cohen was plaintirftes esent to eubmit 
the list of merehandise te the oxpress company. Goeldwan says that 
he was on the read constantly and could not be in the city end 
therefore nad Cohen act fer him; that he authorized Cehen to try 


to get the money back from the defendast; that he knews that Cohen 
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wrote some lettere and that he, Goldman, read seme of them: thet 
Vehen had to glve instructions to order the goede and that he night 
have had the date of oredit exviended at ayiemt times, but Geldwan 
4id net knew; tuat the oniy tise Goldman taiked to anyone sennected 
With defendant wae wien he eweked them abeut the gooda soming aver. 

a8 preponderance of the evidence shows that Cohen was 
acting as the authorized apent of plaintiff in the tranesnetion and 
that the money was sent by mail inetead of by cable on account of 
rhe expense with the eenaent of slaintiiY acting threugh Cehen. The 
evideroe failed te suppert the allegations of slaintilfr's statement 
of claim that defendant agreed to cable the eredit, 

The court dmpreserly permitted evidoace as to the value 
of German marke on Jmouary 23, 1929, By the receipt and apelieation 
for gredit, defendant agresd te satabliah credit in Germany for 
B00 ,vwOO marke for the price paid + $1030. The agtualh value of the 
Warka on thet date was iematerial., the beatimany aa te the value 
OF Marks Gn other dates was incozpetent, ae this tastinony was based 
on Whel¢sale Fates and Fatce that apoly eniy te banks, the marks 
in question were purchased at retail and were not purcrased by a bank, 

Then Dossburg agked Coenen wheter the refrurld should be 
wade in merke or deliars, Cohem said they wanted marke. Geldmen adm 
mitted that Cohen wag plaintiff's agent te get bask thie refund from 
the defendant. 

if pleintifY ordered defendant to return murke, it is 
immaterial what the tate of exchange wight be. Defendant eannet be 
held reapengible for the fluctuating values of German marks: that 
Fiek was ageume4t by Dlaintiff., Plaintiff was entitied to « refund 
of 206,000 marke er ite equivalent in United States money as ef the 
time defendant made ite tender of marke te platmtiff. 

inepection of the reeerd leade to the conclusion that, 


while not flagrant, the concuet of slaintiff'a counsel during the 


trial tended te create prejudice againat the derenjant, After 3. 
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witness for the fefendant had testified, plaintiff's counsel aeld, 
“Save vou finished your sagesh?* Ant again eounsel aai4 in the 

presence of the fury, "WA will take from the Papress eompany right 
now the walue of those getks, natwitietanding the etaiement of the 
attorney te the fury, whatever they were garth at the time the 

ecnutract was rightfully eancnlied, They have net even paid us our 
thirty doliare coble money." Ispraper resarke of counsel, which 


tend to ersate prejudice, wlii work a Yrerergal. Paulsen v. Nos 





Brewing Co,, 2°20 Til, Apo. 773, 
Yor the rensons above indicated the gudgmant Le ree 

versed ant the cause resaiced. 
REVERSED AKD EMA 


OED, 


Matehett, &. t., ond Gonnor, 7,, concur. 
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VASILIOS HARITOS (Complainant Below). 
LILLIAN HARITOS et al., (Defendants Below). 


VASILIOS HARITOS, 
Appellant, 


VSs 


GOTTLIEB MEINERT et al., 
Appellees, 





VASILIOS HARITOS (Complainant Below), 
LILLIAN HARITOS et al, (Defendants Below). APPEAL FROM 
CIRCUIT COURT 
HERBERT HARITOS et al., OF COOK COUNTY. 


Appellants, 
VS. 


GOTTLIEB MEINERT et al., 
Appellees, 


MR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT. 


Vasilios Haritos filed his bill alleging that on 
June 1, 1920, defendant, Gottlieb Meinert, was the equitable owner 
of premises known as No, 3101 West Congress street, Chicago; that 
legal title was in his daughter, Lillian Meinert, in trust for 
her father; that complainant was then engaged to marry said Lillien 
Meinert; that Gottlieb Meinert made a verbal offer to sell said 
premises to complainant; which offer couwplainant accepted; that 
complainant entered into and took possession of the premises and 
commenced to make permanent and valuable improvements thereon; 
that on July 28, 1920, he married Lillian Meinert and they com- 
menced to reside in one of the flats on the premises; that subse- 
quently Lillian Naritos abandoned the complainant, taking with her 
their minor child; that complainant has sought an accounting with 
Gottlieb Meinert to ascertain how much ig due on said premises, but 
Meinert refuses to give a statement of account and refuses to carry 


out the contract of sale, Complainant asks that Gottlieb Meinert 
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and Lillian Haritos make answer to said bill and for an accounting 
and asks that the oral agreement to sell complainant the property 

be performed, 

| Answers were filed by the defendants and cross-bills 

by them respectively, Gottlieb Meinert's cross-bill alleging that 
Oetober 10, 1917, he conveyed the premises to Lillian Haritos, sub- 
ject to an incumbrance of $4,000, for $10,000 and retained a vendor's 
lien :to secure tue amount of seid notes; that $13,000 is due thereon 
for which the cross-complainant claimed a vendor's lien on the premi- 
ses and asks that a decree be entered ordering the premises sold to 
Satisfy the same, Complainant filed an answer to this cross-bill 
and the cause was referred to a master in chancery. 

While the maiter was pending before the master and be- 
fore he had reported, Lillian Haritos died August 28, 1926, leaving 
her surviving her two minor children, Her death was suggested of 
record and Albert G. Duncan was appointed guardian ad litem. It was 
stipulated by all the parties that any and all points that might or 
could have been raised are to be considered to be made on the appeal 
by said guardian ad litem without the making of formal objections and 
exceptions to the report of the master and to the decree, 

The master's report found the equities with the cross- 
complainant, Gottlieb Meinert; that he had a vendor's lien and was 
entitled to have a deeree foreclosing the same and he recommended 
that the bill of complaint be dismissed for want of equity. Excep- 
tions were filed to the report by the complainant, which were overe 
ruled by the chancellor and the report was approved and confirmed 
and a decree eritered accordingly. An appeal has been taken by the 
complainant and docketed in this court as No. 32387. An appeal also 
has been taken by the guardian ad litem and docketed in this court 
as No. 32388, The cases have been consolidated for hearing, 


The briefs filed on behalf of complainant, Vasilios 


Haritos, and on behalf of the guardian ad litem for the minors are 
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identical, The two points made in them are, first, that a vendor's 
lien arises from principles of equity alone and has no foundation or 
support in the principles of common law or statute. Cowl v. Varnun, 
37 Ill. 182; Blomstrom v. Dux, 175 Ill, 435. This may be conceded. 
The second point is that homestead exemptions and estates under the 
law of descent and dower are superior to claims or liens except those 
of a mortgagee. This also may be conceded. 

Complainant's brief and the one on behalf of the minor 
children wholly disregard that portion of Rule 19 of this court 
which confines the argument to a discussion of the points contained 
in the brief, The argument is more or less a confusing discussion 
of the alleged faate. 

The master found that on October 10, 1917, Gottlieh 
Meinert, who owned the premises in question, and his wife, for an 
alleged consideration of $10, quiteclaimed the same to their daughter 
Lillian Meinert, then unmarried, subject to two incumbrances, one for 
$3500 and the other for $500; that Lillian Meinert executed a judg- 
ment note for $10,000, payable on or before ten years, to the order 
of her father and mother, upon the face of which was written: 


"It is understood that the Payees are to retain a vendor's 
lien on the premises at 3101 W, Congress street, Chicago." 


Mareh 1, 1918, Lillian Meinert executed her promissory 
note for $500, payable on or before ten years, to the order of her 
parents; and on March 1, 1922, Lillian Haritos, having in the mean- 
time married the complainant, executed her principal promissory 
note for $3500, to the order of Gottlieb and Clara Meinert, her 
parents. Lillian Meinert paid interest on the $10,000 note from 
the date of its execution up to ebout March 1, 1922, when $1,000 
Was paid on the principal, after which she paid interest to her 
father on the balance up te March, 1924, In June, 1920, complainant 
and his wife and Gottlieb Meinert went to the building in question 


and Gottlieb introduced the complainant to some of the tenants as 
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his prospective son-in-law, Complainant contends that on June l, 
1920, he entered into a verbal contract with Gottlieh Meinert for 

the purchase of said premises for a consideration of $10,900; that 
complainant ordered some electrie lighting fixtures for whish he 
paid $665; that the leases to teuants between April 29, 1921 add 
April 10, 1924, were signed by tne complainant as the lessor; that 
October 4, 1924, Liilian Haritos for the consideration of ten collars 
conveyed and quit-claimed to Gottlieb Weinert the premises in ques- 
tion, and on November 20, 1924, Gottlieb Meinert and his wife, for a 
consideration oi one dollar, quite-claimed the premises to Lillian 
Haritos; that during the time complainant and his wife occupied the 
flat from August, 1920, he paid no rent; that Lillian Haritos eol- 
lected the rent and wsed the same in payment of bills for the running 
of the building. The master found that the verbal contract was ine 
definite as to price, terms of payment, and the date the deed was to 
issue, and that a court of equity could not enforee the same; that 
complainant had paid some money for repairs, but that since September 
1920, he has been in possession of the flat without paying rent and 
that the rent greatly exceeded the expenses paid by him. The master 
found there was due to Gottlieb Meinert a balance of $9,000 on the 
$10,000 note with interest, and also the $500 note of March 1, 1918, 
with interest, and also the $3500 note dated March 1, 1922, with 
interest, and that the total amount due him was $15,569, and that 
Gottlieb Weinert has a vendor's lien for this amount upon the premi- 
ses, 

Complainant in his argument seems to concede that he is 
not entitled to specific performance of his alleged oral contract and 
that the defense of the statute of frauds pleaded by GottlieP Meinert 
must prevail. The argument now seems to be that complainant's wife 
Lillian Hafitos was vested with title in fee simple to the premises 


at the time of her death, free from any claim of Gottlieb Meinert, 
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and that upon the death of Lillian Haritos the property descended 
to her husband, the complainant, and her minor heirs, No homestead 
can be claimed against unpaid purchase money. Busn v. Scott, 76 
Ill, 524; Williams v. Jones, 100 Ill. 362. Nor against a vendor's 
lien. Phelps v, Conover, 25 Ill. 272. The lsnguage of the Ex 
emption Act, Section 3, is: 

“No property shall, by virtue of this Act, be exempt trem 

sale for non-payment of taxes or assesoments, or for a debt 

or liability incurred for the purchase or improvement thereof," 

It has also been held that no dower claim can be maine 
taleas /acaiuat a vendor's lien. Lohmeyer v. Durbin, 206 Ili. 574, 
fhe minor heirs and surviving husband take subject to all claims 
and charges created by Lillian Haritos. Bowen v, Prout, 52 111, 
354, The minors can claim their ricnts only from their mother 
and can take no better estete or interest thar she nad, 

Some argument is made questioning the validity of the 
notes purporting to have been signed by Lillian Haritos, but she 
testified before the master that she made the notes and paid in- 
terest on them for awhile and then, deciding that she could rot 
keep the building up, she accelerated the time of payment by en- 
dorsement on the notes, This testimony is undisputed. 

The briefs contain a great deal ol superfluous dis- 
cussion but nothing suitficiently tangible is wade to appear to 
support the criticisms directed against the decree, We find no 


reason for reversal and the deeree is affirmed, 


AFFIRMED, 


Matchett, P. J., and O'Connor, J., concur, 
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Pret Ma el ce Sat aaa ae Set a Meet Nc mat Fe nea Mca esse et” tl me ante a a 


RR, JUSTICE MeSURELY DELIVERSD THE OPINION OF THE COURT, 


Thie i an anveal by the winors referred te in our 
opinion thie day filet in Ke, 32387, with which this ease is 
connolidated for hearing, 

For the Feasons arpesring in that opinion the deeree 
ia affirmed, 


AFVTREED, 


Matehett, P. J., and O'Conner, J., coneur. 
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Seacett S a Pte e? aaes Acgelt 


ah, JUSTICE O'CORKOR DELIVER’? THE OPIEION OF THS count, 


Plaintiff brouvht an ection of sasumpeit sgninet the 
defendant, seeking te reenver 735580 whieh he claimed war fue hin 
under the terme of a written contract entered inte between the 
parties, Ta the declaration the defendant Piled the vereral ders 
and two special cleas and an aftiderit of merits, which set we three 
defenses in three aeparate paragragha, Plsintiff filed 4 esimiliter 
to the plea of the general issue and 2 da@uurrer te the tea special 
pleas. i¢ ales made « wotion to atrike the dafendant‘'a affidavit ef 
merits. Plaintiff's devurrer wae over-ruled, his motion te strike 
the affidavit o7 merits wae suntninad te the firet two paragravha of 
the affidavit of sarite but over-ruled ag te the third. Plaintifr 
@lected to atand by his dewurrer and motion to strike, The court 
then entered judomernt in faver of plaintiff for $169.8, velne the 
sum the dofentant in ite pleas and afYidavit of meritea admitted was 
Aue plaintiff; it le to reverae thie Judament that nlaimtiff anneale, 

In his declaration plaintiff alleces that on Sentomber 
1, 1991, he entered inte 2 written contrast vith the defendant #here- 
by the latter was Licensed to manufacture and wend certain fLrmreves 
ments covered by Letters Patent Losued to plaintiff by the United 
States Geverneent, bearin, date Novewber 27, 1017; that the Letters 
Patent were for a period ef eeventesu yoare, ecevering certain in 
provements in the eompesition for wheel*e te be used in the manuface 
ture of skates and the like. Plaintiff further wets up that he wse 


the omer of certain equipment for the monufacture of fiber ana 
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eempoagition skate wheels and truck rellers; that the defendant was 
@ngaget in the business of manufseturing relier skates an4 deairea 
to manafseture anf wee roller wsesis and titek rellere which were 
eevered by plaintiff's Lettore Patent; that thereupen the parties 
entered inte a written egreeament which Le sat Verth verbatim in 

the declaration. By the terns of the centract the pariien agreed 

ae Toliowe: Flaintil?Y licenses the defendant te manufacture and 
901) relhler skate wheels and truex rollera under plainiiffla Letters 
Patent *during the term thereof dnd further agrees to oversee ang 
supervige, ec far ag he is able, the manufacture of skate wheele and 
truck relliers manufactured by tha aecons party® (defendant.) Then 
fellows a prevision that requires pleintir? te turn over his equine 
ment to the defendant. The contract then eontaine other paragrachs, 
the meaning of twe of them being in controversy; they are as fellewa: 

"three; In eensideration of seid lieanee ant the conveyance 
of salt equipsent of the Tiret party, the second party agrees to 
Pay te the firet party trenty-five (25°) per cent of*the net 
prefits received by sald eecond party on all ekate wheels monue 
Tactured by the second party 4uring the life of thie srreement, 
and twentyeSive (28°) wer eent of the net profite received by 
said aeeond party en sli truch reliere manufsetured hw sais 
second party during the life of this agreement. 

*eiwes Party of the seeond part agrees to make an annuel 
settlement with sarty of the Piret part as te the orefite arige 
ing from sales during the year prior to e@ttlenent. Uste of 
ugh gettleent shali be as near alter Kay let ag ia poasible, 
thie date belng inventory. And further agreas to sdvanee te 
party af the firet part two hundred (2900.00) dollars a month- 

On account to apply ageinet wach future crefite.* 

Piaintiff further sileges in hie deelaration that he 
turned over his equipment ae erovidsed in the centract and perferned 
the other duties required of hin by the contract; that the dafena- 
ant tock possession of the enulpsent and ecommeneed to manufacture 
the roller skate wheels and the rolisr trucka under the license 
from the date of the contraet until the beginning of the suit; that 
the defendant failed to make an annual eettlenent with plaintiff, 

O® required by the aontraet, but that £¢ goaid aleaintiff $200 a month 


ae mentioned in paragraph § of the eentract,, until he had received 


new dsaboa'teh ed tant swae. Clot wound toy efeode iad ca Wold twogaian 
heticah bie s¢3ate Yellew god nasdew cess Ve ddnittaud Siee: oe | sepagae 
axew tiokdw exe iter ugiese ton aLootw woline eww ta wwwiae "wane of 
wedi ans cepa gata taped fase peaovay wero r tad oY shoals eo herevan 

at hea S Dy, Sivel soe at dsisde Soameotge mest tee a pal hate Se 
hoops aelling ot? towtdnoa ost “te paced ome wh. ORE TRT TED: ae 
han etuden'tannm of dambao tea ale anenmoad£ ends te srwolie? aa 
erotdet SU saialqg sabia sty. (tbo Mgtas hen elem otate’ telson itew 
bee SOeteVS oF wentyn secant ae tooth ie ated eat pabeue? tmet 
bac eloodey ateae Yo estan tudes afh jo tte af oe en tat’ on estvinqae 
mast ( toetaotet) fedeng geoets edt ve betiwree tana exe Lied fond 


(add bun Rises 
oe ) 





aqhun aides eet ad YEAS niald nettapet gartt ‘detebvora a a 
whwergste tedte atatnor and? donitade eet” <thabae tab ade of as0m 
| rawette®, me ote yot pyaveeeetnes of unind medd Ye owt *. » asta ont 4 


wonoyernon Od Hen eertog ht er ve ve tyre twee a 
of? ageevqge YFtan Bmevsx a3 pet Ribot wet te o Dap: . 
gam add Te Saag. vey CONF avdanwd yin oe. noe hte of yg 
«eam afaate efate LIfe no a AOD et en med Peres’, Nesudi a 
tieneetga adit le PTL et gn ivoh ke We mas) ee et. 
wif Beviseat etitere Jom oft th gage | tee. Ces sriteytavet it ae, 
tine re heustes'trade eee toe #oirtd £04 Bo Bhae 
ec bearwigich a wats te es eat “patna. eieg Aone, 


Keune im osu od non sya Sealy AxoeRe: ait Xe eset, preety, 4 se 

=9gits atttory edd od ve vou vig ony | pion ata bor tome £ eh soe 

to oseG J dancelites of adlig tate AES, peek ek a at 

~eldiaaeg th wa sek Yok tei te eed sr oat Hae oes ee a ¥ 
e? postivha of esetye Ree a bid CHO ROVE Yate adh, bile. oi 

“aan, & Breet Lob (oo O0Ck Sethe of Mise tert t say “te yatag 4 

* SPR homie WMA as vhahal fandoga “ghage et apron, am ae) 











ws tons woh dart towk oie ae noge ite, odor Veb adel P oan. £ ; 
homotted bin fonxtaas ost nt hob ivete ne Jawan tees mdal ove: pens ae 
«brie teh pate taut ; domnsiaon oat xe skal te houdupar, we tea, r9Hts “ 


oxwenats tem et: “poaies sts bss Fanaghune oxi ‘te, fotanoneoq. deot tan 


eamwohs wat stains aowts wo Lo ont. Ee ATOR nate eto at r 





$6050, but that eince June 22, 1924, defendant ecased to pay the 
$200 a menth as required by the contract, and that there ie 6 
balance due plaintiff ef $4550, 

The defentant in its avecial pleas admitted making 
the contract as slieged in the declaration acd averred that by 
the terms of the eontract the Aefoutant was required to pay plalne 
tiff 25 ner eent of the net orefite reseived by the defendant from 
the sale of the goods manufsetured under the Letters Fatent during 
the life of the agrem:ent; that defendant furtuer agreed to ade 
vance to plaintiff $206 a month te apply against future prefite 
derived by the defendant from toe aale ef the articles which it 
Was uanufacturing under the terme af the contract, The plea further 
eet up that plaintiff agreed te repay the defendant any exeaers that 
the 7200 a month might exceed {8 per cent of the prefite: that on 
April 30, 19°98, there was a settlement between the parties and it 
Was agreed that the 25 per cent from the making of the contract 
until that date was 86019.50; that during the same period defendant 
had sdvanced slaintiff 85850, eo there wae a balance 4ue plaintisr 
from the 4tefendent ef 3149.50, The seeend epectal ples filed by the 
4efentant was gubstantially to the eame effect, extent that it wae 
averred that on April 30, 1924, the oartics had «a settlement and 
that at that time the 25 per cent amounted te $3903.90; that the 
@efendent had paid plaintiff up te that time $5850, being $1946.10 
more than plaintiff was eaniitied to; that plaintiff at that time 
promised to repay thie exeess te the defendant; that during the 
period from April 2, 1924, to April 36, 1925, the 25 ver cent 
coming to plaintiff under the contract amounted te $2115.60, ac 
that there was o balance dus on the Latter date @rom the defendant 
to plaintiff of $160.80. The third paragraph of the defendant's 
affidavit of merits, which en sotien of plaintiff the court refused 


to strike, set un in subetance the defense as averred in plaintiff's 


epecial pleas, 
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The eontrelling queetian in the cage, as argued by 
eoungeel for teth parties, is the meaning of the eontract entered 
inte between the parties, aid partiqularly the true meaning of 
Paragravhe 3 snd 6, abeve quoted in full, FPlaintlis's contention 
ie that under the terme ef the contract the defeniant wae required 
te advance te plaintiff $206 a month during the term of the con 
tract, and that abeut Kay ist of each yoar there should be an ae- 
counting between the parties wid if the 26 per cent of the met 
profits exeesdad the $206 a menth, then the defendant should vay 
such exeesa, but if the 7H per cent 414 not amount to as mich ag 
the $205 a month, then plaintiff was te retain the $200 a month, 
in other werda, that plaintiff was te reeeive a minimum of 3200 
% tionth. While on the ether hand, the AeTern4ant's eontention Le 
that if the #200 advanced menthly by the defendant wae more than 
the ?5 ner cent of the net profits, then the siaintiff should ree 
turn such axecers toe the defentant. 

@e think the contention of the piaintiff sust be sua 
tained. Paragraph 3 requires the defeniant te pay to the plaine 
tiff 25 per cent of the net prefite reeelved by the defonlant on 
ail skate wheele and truck rollers manufsetured by the defendant 
during the life of the agreement; the peried covered ty the agree~ 
ment vad the unexpired tem: of Plaintiff's Letters Patent, which 
Was aoproximately thirteen years, fhe Letters Patent were dated 
Rovenber 17, 1917, and were for a period of seventeen years. ‘The 
contract in question was exeeuted September 21, 1922, 

| Peragraph § of the contrast provides that there shall 
he an annual settlement between the parties abeut Nay let of each 
yeer so that the amount af the net profite might be ascertained. 
That paragrach then provides that the defendant "further agrees te 
a4vanee to the party of the first nart (pleintiff) tee hundred 
($200,060) dellare a month en seccunt te apply sgalast auch future 


profits,* While the lunguage ia not se explicit ae 4 might be, 
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yet we are of the opinion that it requires the defendant te advenee 
$200 a month to the plaintiff, There ie ne provision that any 

part of thie should be returned by the plaintiff in case the 2206 

& month exceeded 25 per cent of the prefite: but the contract 
Clearly provides that the monthly advances are st the end of each 
year to be deducted from the 25 por cent orefite., It ie sbvious 
that heth parties thought there would be prefite in excese of the 
$760 a wonth, <A aemewhat eirilar cucation wae ineelved in 
Gannon v. Syree, 148 Tli. App. 9; Pelsenthal & So. wv, Gradwohl, 
217 Tai. Apr. 176; 
App. 597; Kelson w. 


and authorities cited in these cases, where the deoisions are in 


Hall vw, Nirdebergetrom Kotor Gur Co., 227 I11. 






» "41 Til, App. 431; 


acoordangs with the eonelusion we Aere reach, 

But the defendant contends that plaintiff! *by meving 
to strike the first peragrankh eof f4efendantts affidavit of merits 
admitted that he wan in default in the perfermanne of the contract 
im muestion, and by reasen ef such default hie cause ef action 
must fail.*® And it fa argued that this 1s ae becauee plaintiff's 
motion to atrike that peragraeh ef the affidavit of merits onerated 
am A desurrer an4é admitted the truth of the allegations of that 
paracragh, and, therefore, it anoearing that pleintiff had defaulted 
in the serfermanee of the contract, he could net reesver. The diffie 
eulty with this centention 1s that fhe question is net hefere as on 
this appesl., The court suretained plaintiff's motion to etrike that 
part of the affidavit of morites ond ansarertiy the defendant was 
Satisfied’ with thie ruling. No sxeeption er ebicotien eae made to 
it in the trial court nor in this court. He cross errora are 
ageigned, se tha ruling of the sourt on this .cuestion is not 
before ug for decision, 

Ginee we hol’ that the contract entered inte between 


the partios requires the defendant te advance G200 monthly to 
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Dlaintifr, the Judement of the OCireult ceurt of Cock eounty ig 
reversed and the nause remanded for further proveedings net 
dneconslatent with the views herein exorensed, 


. REVERSED ALT ARMANTES, 


Katehett, ©. ¢., and Zedurely, J., eoneur,. 
% $ 
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JOHBK 3. PAUL, ) 
Appellee, } 
} APPRAS, FROR MUNLCIPAL COURT 
v8, } 
} GF CHICaGe, 
JOSEPH 3, CARA, } 
Agpellant. ) 


UR, JUSTIO“N O'CUSHOR DRLIVERED THR OPINIGH OF THE couNT, 


Plaintiff? brought suit against the defeitant to re. 


cover a belance of $116 claimed to be due him as wuges @garned by 


him in doing plastering work for the defendant, and a further 
eux of 225 ae attorney's feea te be taxed as costae. The state- 
ment of claim alleged that plisintiff had worked ag a planterer 
®5 hours; that he had been oald $80 by the defendant, leaving a 
walanee due of F116, together with the attornoy's Sees, 

The defendant filed an affidavit of merita wherein 
he denied thst plaintiff hed parformed 98 houra of leaker ae a 
Plasterer, bat sverred that defendaut had hired plaintiff te do 
@ome patching work snd ugreed to pay him 880 for the Jobs thet 
the work wae dene and the #86 wae paid te plaintirsr, 

Pilaintirr gave testiseny te the effect that he had 
worked @S houre a6 vlueterer for defendant cu the Latterts 
building which wae being resodeled, In supcert of thie he 
produced a meserandum teok shevring the several houra he had 
worked, which totaled $5 hours, He alec offered other cerroboe 
rating evidenee tenting to eustain his elaim, 

The defendant testified that he was the owner ef a 
building at Ro. 118 Germania place; teat he hed hired olaintirs 
te 4o some glastering an the premises and further teetitted that 
Plaintir? bad not performed more than teenty to twenty-five 


hours work, for which the defendant paid 890, 


There wag a conflict, as is disclosed by the teatimeny 
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of the witmeases, The tris) Judge heard and saw the witnesses on 
the wtend and ebeerved their demeaner., Me waa in o much better 
position than ore we, aitting in « esurt ef review, te determine 
the truth of the matter in controversy; ond unlese we can say 
that hie finting ts againet the manifest weight of the evidence, 
We are net warranted’ avider the lew in 4igturbing it, Uven a 
esrefal consideration of a11 the evidence in the resord we sre 
Olearly ef the opinion thet we weuld mat be warranted in dine 
turbing the finilng im fewer of the plaintiff, 

The defendant further contends that the court erred 
in toxing attorney's feee in the sun of 235 as coste in the ease, 
en the ground that wider the statute (sec. 14, chap. 13, Cahdii's 
Statutes) sue allowance is unwarrented whlesa the evidence shears 
that plaintiff has devoted “his entire and continuous time to hie 
employer.” We tiiimk the contention cannet be sustained, There 
is mo much requirewent in the statute. The statute prevides in 
substense that whenever a vucehanic, artioan, miner or laborer 
shall have cause to bring suit for sie wages, it shall be the 
duty of the court to allow the plaintiff a reasonable attorney's 
fees if the other provisions of the atatute, auch 6 siving of 
netiee, are complied? with. There ig ne cantention that the 
statute wag nat complied with exeent as above stated. Ya think 
the centention made by the defendant ie unwarranted, and it - 
therefere follews thet the Jucgment ef the Kunicipal court of 
Chiscage wast be affirced, 

APFIBBED, 


Matehett, ®. J., and KeSurely, J,, doneur, 
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3B, JUSTICS G'GObNOn DELIVERED THE OPIRIGH OF THE COURT, 


Piaintiff brought sa seticon agaivact the defendant on 
& policy of inwurance to recever the talus of ao Paskerd automebile 
tliegei te have been atelen., 41 the sclene of tha olatntiffts case 
there was a directed werdict fer «ae defendant, Jatquent wae ene 
tered an the verdict and slaintiff appeain. 

Sha guestien fer our dekermlustion is whether there 
is any evidence lm the recerd thet weuld warrent the fury in finde 
ing that 511 material evereente cf the decleretion had keer preven, 
if there is each evidence, the Judament is wrens sné shewlt be ree 


vereea, $2 a Ty i . Sn, 





Plaintar?Y teetifled taet her ssne wae Avie Uranen 
Glasceck; that uhe married Brent Glaseeck, now in the ¥ederal 
penitentiary at Leavenverti, Kensas; ‘sat her aalc’en nere was 
Avie &. Graham; thet she war 4 craduste nureae «nd had eresticesa 
her profezston im Koneas, Hiseourl and Ckiehema; that ehe wag alse 
engaged in the advertising and oll Purines2; that ske handled ofk 
images for nar futher; thet om April 74, 1994, whe wes engaged in 
the of) business ant doing mursing uniter the memo af A. 4, Srakas: 
that om April 25, 10°%4, s5# Lived at ha, T140 Ritgeland avenue, 
Caicage: thai ashe ewned the Sackardt ear 4s question, wialen had heen 
guraiased for ner by Ler husband; that frem April 7644 te Tune 20, 
1924, ehe kept 1t in a garag@ on Ridgeland avenue an’ fiat eke and 


her husband both drove the auiom@e bile; that about June @¢¢h she 
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wert tc the ecresge for the ear an4 Mound thet if kad been taken 
ant by her Muehend: thet she dif vot see It again, and Vevenber 
8, 2044, she wne tole that the oer haf teen etelan Trem o garage 
in Lnke forest; that she went over to the imsurance agente, 
Tennent Bretueres, whe tesued the inearance caliey, «id sepke ta 
them shout the theft; fuat they t014 ber te <o and eae 8 mar 
by the nome of Bugkley, ekee¢ offise vas at Se. 166 %, Tagksen 
boulevard, Chicage; tiat about hovevber Vth ake, together with 
@ noatetfice inspector, wect te wee Huskley; thal ase tol4 Ada 
that the ear asd been stolen wet asco? him for blanks ae that 
preef ef leea wight Be wade; thai Backley asket her if she ons 
mot the wife of Glasocek shoe «aa reaently imolteates in a sald 
rebhery, afd sie replied that e1e waa; that he then af? te her 
it was nc use (or her te Ket any blank qovere Beeanse the sammeny 
WHuald net nay the olaia. Ube furQeer toetifigd that urier te 
thé parchas¢ af tha Packer’? cay shit bed sane wi t> her hurchend® ta 
the Paccardé computy's sloce of wacineas in Caleage ant loskea 
ever the vertaud so4els with oie: that she “se net srrseat when 
the autemebile was bomett, and Lt wxesers that «ke vee ont af the 
city at tae time. Ghe elae testifies ihat she had dene some oLl 
business for her father, wha wee lecated in Zeneme, She eave 
further testineny, but we think it unmecensary te rafer to it here, 
G, Paul Leathers testified that he weg a aeleanen fer 
the Sackurd sonoemy, and that on sar “he auve Hie nane ag A, HB. 
Graham game te the sutomaniie agent's mleee ef business end exe 
esined taelry several ¢are “ith 2 view §¢ purskaeing ene; that 
during tie sepotiationa, *hich extente4 ever « geriadt of tine, 
plaimtif’ waa with A, %. Gyshem sm4 he understesd she was his wife; 
teat at the tlme the gar wee beucht by the wen whe gave Mie name ag 
Ay U, Osim, he chated toat he was ‘uying the ear for hie wife, 


wae wna in Nensae Gity, and tagh sho weuld have te 0, E, the 
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purehese; that he hed, prier te taet time, Saat for ner a Studes 
baker ear weieh Be wanted ts turn im 45 nart baysent on toe Paeke 
aré; that at thse liee the Packerd sar wee s02*, thea witnesr st<ted 
to Graken that he eget te bawe the ear insured, sod 1t wep served 
thet the witneas sheuld write the Ineurance, “hich wae seeortingly 
done and the policy im questien delivered. 

PLaeanearr's husband, Brent Glasecck, vhe was ganflned 
in the Federai prison st Leavenworth, teallifled By Sesecition that 
hie wife's maléeon name wae &. Me. Grebe; tiat im 1924 se and ake wife 
were hiwing at Ne. TA40 Ridgeland oyemuc, Uloage; tuet hie wife was 
R gYaducte nutee sud wee aluo stgaged iu the edvertiaing and ail 
buainesss that he bouesht the Caokxert osr for kis wife; that he tend 


the vite; that 


aye 


the Poekurét ealcacen that he wan buying the amr far 


% 


fal ve powght «a Studeboker eur Tar hin vite an? war furninge 4€ tn 
ae gart payment on the Pugkards; that st the time ef the gurchane ef 
the sear he sod the galeemen dfieecoseed howine the Jieenesa treneforred 
fren the Stuéehaker ta the Faekaré of @ the sabeenen Filles ewt 
preper blenks end acid he eoedd stioid te the miter, Theregsen the 
Tituees signed the Dhaunks a8 4. @. Urehomy that oMtervards the esr 
was kept at 4 garage Hear where they Lived; thet in June, 1994, he 
took the ezr and pat 18 fn a garage in Lake Farest; that he and nia 
wife were haviag some trouble af that time, ¢ further acsears frem 
the evidence tist aftervards, wisn tie ~Ltness waa tshen inte suge 
tedy in Siehigan sometine in oateber, 1324, for a trein robbery 
which ageurred of Sausdeut, Tilinaia, about June 19, 1974, be vag 
browget back toe Ghivcage, Hie sifa telng with Sim; that durine the 
early Aaya of Xevembor he went with the Pedernl sutheritiles te the 
Lake FPoreat gavege and agkiat for the eee and wae informed thet the 
@ar aad grebavly been ¢bolen e284 thet if wae met there, The evidence 
Furiner siews that the car bas eet Seen Teund, There was other evie 


fence ae te the walaue af the ar, 
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Trem 2 enretfwl somelteration of oii ache evisenee in the 
Fecord, we are af the epinion S%ac Shere was eurlSleient evidence te 
Warrant the subetasion of tuc aeee tn ime Jury. It wes the farction 
ef the fury to astermine ali the guewtiens iuvelviag waether the ear 
beleouged to plaintiffs’; whetner it wae ewieiemt whether proof of Less 
Rad beer waived, sud as te the welue of the gar, Ye think the evie 
dence wade a pring Uagie case, ant 44 wan therefore errer to inetrust 
@ verdict, 45 *ae fone, 

The Judgeent of the cireult gaurt ef cgek aouuty isa 
tieretere revareed and the couse reemuded For =o new lrisi. 


REVERSED aN HWA DRE, 


Hatenest, Fe Tey aye Keeurely, Ses COE « 
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¥. T. GHITH & SOK, Ine,, } 
Arcelinnt, } 
) APPEAL FROKE MUNITOCTPAL COURT 
TR. } 
GCF CHICAR, 
JOURN GONRTIFY, 
Appellee, ) 


RR, JUSTICE O'COKEOR DELIVERED THE GPINION OF THE COUNT, 


By this appeal piaintiff gsesks te reverse an order 
entered by the Municipal ceurt ef Chisago om aren 23, 1927, 
vacating a juigment theretotore entered in nile faver and against 
the defentant, and wacating a certain order entered in the case, 
The defendant hae entered fo appearance in thie sceurt. 

The record discloses tint on February 7, 1027, the 
eourt entered an order overeruling the plaintiffta motion ta 
strike the defondant's affidavit of merits fras the filles ara 
then preeerdat te anter judgmant in faver of the piaintirf for 
A part of plaintiff's elaim which the defendant in hie affidavit 
of merita admitted was due and owing, the aweunt beimg $389,487. 
The eourt there further reserved Yor future Aetercination the 
balance of slaintiff's claim. Jertyefive days leter the sourt, 
on motion ef the defendant, entered an order vwaeating an inter~ 
locutery order antered in the case on December 2, 1926, and 
alee vacated and set aside the fudoment of February 7th, and 
it ic from that order that plaintiff! preseeutes thie uppeal, 

| In suppert of his metion the defendant submitted 
the petition of Baurice Burger, an attorney at law, in which 
petition the attorney set up that he was an attierney at law 
aescclated with snd employed by the attorney for the defendant; 
that he entered his appearance on bersif of the defendant on 
Kovember 6, 1976; that on December 20, 1626, olnintiff meved 


the court to strike the defendant's affidavit of merits and fer 
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@ Juigment im his favor, Wut the soiien was denied ana leave vas 
given the defendant to file an amentcent "tea paragranh ene of 
the Aefendant's affidavit of merits in five daya;" that there. 
upon plaintiff moved the court fer a Judgment "on the secount 
atated® ae sllemed im slaintiffts siatenent of elaim in the eum 
of $382.87; that plaintiff's motion #as denied; that on January 
4, 1927, the defendant riled an anendment t6 paragragh ene of 
hie affidavit of merite; that eon January O7th slaintiff meved 
te wtrike the affidavit of merite sad fer judgment far the 
$392.37, whieh motion was entered ana continued and elacad 
upon the cvonteeted calendar for February Vtn; that on February 
Yth, “through imadvertence, misunderatending and scenfusion,* 
defendant's attorney aeuited the enil of the motion im reem ug 
inetead of room 806, the latter room being the court room in whikh 
the motion was pending, wid therefore the defendant waa not present 
te oppose the matisn of alaintiff, and it was alloved and Judgment 
entered in miaintiff's faver for $399.47, unen which «an execution 
Wane imoued, The petition eet up that the clerk of the court, 
through #rror, entered the order of Peagmber Cth; that the 
erroneous order showed that slaintiff'e mestien te etrike defends 
ant‘'s affidavit of merite was allowed anc the defendant civen five 
days ts flie on amended affidavit of wserite: vist tae order sheuld 
have been se above stated, devging the motion and civing the dee 
Tendant leave te amand one paragraph of his affidavit of merite; 
that if the order of Desenber 8th had been properly spread of 
record, the court would not have entered the Judoment on February 
Fth. 

We think the court was in error in waeating the Jude- 
ment of ¥Yebruary th, fhe petitien filed by the attorasy tex the 
defendant expressly showa that he egg suilty of negligence, and 


there le little q¢ no exeuse given fer such neglect. Roreover, 
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the motion to vagate the Jutgment heving been meade more then 
thirty anya softer the jJutgment was entered, the defendant could 
avall himeelf ef enly such mattere as mieht be availe4 of under 
Beetion G of the Preetice vet, The alleged errer was net such 
a one at micht be corrected under Geetion 86 of the Practice 
aet. japman v. Forth Amerieam Life Ing, fo,, > Tih, ive. 
Put in any view of the cee@, the Juccment shaul’ net Aare been 
set aside, Tot anly dese the netitien fall te excuse the nege 
Ligence of the atterney fer the defentant, but it falle te 
shew that the defendant had any meriterious defense, and sise 
fails to shew that 4defentant had not admitted in his affidavit 
of werite that he owed the 6342.87. 

the erder of the Kunictpal court ef Chicago is 
reversed and the enuse ia remanded. 


REVERSED AND REMARDED, 


Batohett, P. d., atid Melurely, 7., conour. 
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THE PIQN ERT aNn TWIEEH co., } 
a Corporation, } 
Aposlles, } 

) APPSAL FHOR CIROUIT count 


¥8. 
OF GOR GOOATY, 
HARRY OISSBR and B, DISGER, 
Separtners, Trading ae 
SOUTHWEGTSEN GkGKAD PIGH CO., 
Appellants, 


\ 


WK, JUSTICR G'CONHOK DELIVERED FHE OPINION GF TH" court. 


Plaintaryr preuaht an agtion of assuwpeit againeat the 
defendaote, Claiming that $4297.93 was due It from the defendants 
by virtue of a written guaranty executed by the defeniants, whereby 
defendants guaranteed payment of the account of tha Uenry Lafend 
Fish Company of Two Riwera, Wisconsin, The oase was tried before 
the court without a jury, the court Sound in fuver ef the vhaine 
tiff and againat the defendante for $3994.40, Judgment wae entered 
om the finding and the Jefentants speak, 

Plaintirf's declaration declared on the written 
guaranty and that piaintiff, relying wpon the guaranty, sold and 
delivered to the Henry Lafond Pish Goupany merchandise at «a price 
ef $4282,93; that the Fish eonpany Tailed te pay the bill¢g that 
demand waa made on the defeudante but that the aecount was net 
paid, Wht the declaration plaintiff filed an affidavit of claim, 
The defendants Tiled a number ¢f pheas ond an affidavit of merite, 
They set up that they never Facelved netice of the aeceptance of —) 
the alleged guaranty, that there was ne conalideration for it, and 
that they reeeived no notice of the defmult ef the Henry Lafond 
Fish Comnany. 

The evidence tends to shaw that plaintiff had a 
branch offiee in Nilwaukee where 1¢ conducted Lt business; that 
4% had been seliing finh nets to the Henry Lafond Fish Company; 


that the Henry Lafond Fish Company vas angaged in the business of 
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eatehing and selling Tigh; that 1t soli fieh ta the dafendanta, 
whose place of business was in Chicage; that it owed vlaintirr 
about 22,000 for geodea enld and delivered snd was dealreus of 
purchasing further geads from pleintiil and wanted an additional 
eredit of approximately 44,00CG; that plaintiff refueed to extend 
further aredit wnlese the account Fae guarawiteed: and it was then 
atate’ that the defeniants would guarantee the acequnt wines they 
were buying fieh frem the Henry Lafend Pieh Cempany, and pisintiff 
being acorired of thia Taet, on Howember G, LOSS, wrote defendants 
a latter in rapiy te a latter reeelved ty plaintiry from defendarcte 
dated Cetober 28, 155, in whieh defendants offered te cuarantee 
the agcount, in which Letter pluintiff acknowledges reseipt of 
defendnntiea’ Lotter and estates, in reference to the order slaced 
with plaintifrY by the Lafond Fiek Usepany, that it wauld be agrem 
able to plaintiff and it weald «o ahead and fili the order then on 
file if the fefendantsa would gaarantee the account, the order being 
for approximately $4,006. The Lettar further stated tust plaintifr 
had drawn up a written guaranty wollen Lt enclosed writs the letter 
to the defendantea, The Letter Turtusr tates that elaintirr wag 
assured Laat the defendants vould apsreve of the enelosed graranty 
and that it would ancreciate the exequtian and return ef the cuaranty 
ty the deferdants ag seon at possibie, ont advising the defendants 
that the Lafond Fish Company had reouested tiat the fish nets hich 
olatetiff wae te eeli te the Lafond Fieh Company be sent net later 
than Decenber let - fe gan etart partial delivery vithin the next 
ten days and very exelly complets the order by the time recuerated. 
They seam te think it will be possible to take care ef this tranee 
aotion within nbeut alu sonthe, curtailing eane, however, at 
intervals, which time will be agreeable to ua.” The cusranty wae 
Fecoived by the defendants, siuned by then on November 15, 1928, 


and returned to plisaintiff, The guaranty reeitem: 
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“Shereag, fenry Lafond Fieh Ve.'** being engived in the come 
mereial fianing industry *** and having arrangenents with the 
South®ertern Smoked Fieh Company “*#® Chicaga, Tli., for the pure 
ehase of ita suecrly of Tiah; and 

“thereas, in order te oroperly operate the fishing rig 
44 is neesesary thet Xenry Lafenet Fighing Ceo. purchase etditional 
equipement by «ay of neta, twinea, ete., from some concern engaved 
imvthe selling thereel, end it Aavineg agreed te purchase such 
equipment from the Fish fet & Twine Cn, at Eilenukee, Vis., at a 
price not to exceed appreximately Four Thousand Dellere ($4000,90) 
and aaid Southwestern Smoked Fish Company «** being interested in 
the suce#seful operstion of the businees ef Henry Lafend Fish Cs, 
of two Rivers, Yieeensin, anid desirous ef helping place same in 
operation by ateieting in securing the necesuary equipment: 

"how, Therefore, in consideration of the Fieh Net and Twine 
Company's eunvlying to Henry Lafond Fish Ce. «** flehing equipment 
by way oF nete, ete., during the winter season of 199% ts 1926 ss 
per arder new on file wiih said Visnh Ket and Twine Company te an 
amount mot to exeeed aprroxicately Four Theusand Bollare ($4000.00) 
the Joutnwestern Suokxed Fish (e.”=* does hereby guarantees ta the 
Fisk ket & Twine Gompany the payment of the amount ef the bill fer 
Suen merchandise and equipment ge furnished net te exceed anoroxi« 
mately Your Toousand Dellare (84006,00), sald amseunt te be paid by 
Henry Lafond Fish Co, in aceordance with the terse of such agree- 
ment as may be entered into between the Pian Wet & Twine Campuny 
and Henry Lafend Fieh Company ae te time ef payment and if the 
amount of gaid bill te net paid withim thirty (30) daya after it 
becomes Téue) in acesrdsnce with tue terms of the agreement as te 
time of payment, we hereby agrees to pay same, * 


The evidesce further ehows that upon receivt of the 
guaranty by plainti?f it begen te Till the order by delivering the 
nets, etec,, te the Henry Lafond Fish Us,, the last delivery being 
on Decenber 82, 1928; that the tetal price sat whieh the goote were 
sold was 2428°,.93,. Swidence on bevaif ef the plaintiff was further 
to the effect that “hen the hast of the gesds were delivered en 
Decesher 22nd, it mailed a etaiement oy the saaount te the defendants 
anid also te the Lafond Fieh Co. and that it maiied Live statements 
monthly thereafter, The statement in the record ahowsd that the 
geeds were gold upon diseount of 5S per cent if paid within ten days, 
2b per cent discount Lf paid within thirty days, SO days uet, and 
that plaintiff received no payment Ter the goods. There is some 
further evidence in the record on behalf of the plaintiff to the 
effect that the first «statement it went the defendants was walled 
April 1, 1926; that on Kay 7th elaintiff wrete the defendants a 


Letter enclowing s statement and inquiring about payment of the. ae- 
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count and asking for an early reply. On Bay Sth defendants replied 
stating that they ware then writing a Letter to the Lafond Fish 
Company aeking why the bili had net been paid, snd edwised plaite 
tiff that it weuld me doubt hear from the Lafond Fish Company 
within a few days, Plaintiff replied to thin Letter on Kay lith, 
etating that it was glad to Llasrmn that the “efendants had taken the 
matter up with the Lefend Fieh Cempuny and exeressing the hepe that 
the account weald meon be peld, On tune Sth plaintiff again wrete 
the defendant, stating that pliaintiff was informed that the reason 
the Lafond Pish Cempany ‘ad net paid thea hill was the fact that 

the Vien company ras building a new boat, and advised the defendante 
that the seecunt war @ue and sayable from them en Yaroh Sona, The 
evidenee further shews that in any dealings hed between plaintiff 
and the Lafend fleh Company, plaintiff? had always extended pinty 
days eredit, and that wae the understanding in referenee te the bL12 
in question, 

One of the defentante teatifled that he 414 net reeeive 
any statement ef the account from olaintirY en or about Decenber 
2?nd, 1925, showing that the mevehandiee had been 4elivered by the 
Plaintiff ts the Lafond Fieh Cempany, mer at any time prier te that 
fate; that the firet netics defentante received that the Mil hed 
not been paid by the Lafond Fish Company wae when they reeeived the 
Letter of Lay 7th above mentioned, The witness further testified 
that they nurchase? fiah from the Lafond Fish Company during the 
winter; that on February 22, 1926, defendants had tn their possess- 
den betroen three and four theusand follars which thay owed the La 
Yond Fish Company; that in Mareh they owed them about O280°. Upon 
objection thie evidence wae stricken out. The Aefendarte further 
offered checks whieh they had sen’ te the Lafond Tish Company in 
Payment of Sieh covering thie period ef time, The offer wag ««. 


objected te and the evidence exeludsd. The court then interrogated 
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the witness ar to whether the 4eferntantes had reached an unteratund+ 
ing with the Lafond Fish Company concerning the mutter; and the 
evidence showed thet the defendants! attorney, in ressonse te = 
pronosition frem the Lafand Fish Compony, sbtained an inetaliment 
note for 94,060, belme the smount of She cuaranty, that the Lafond 
Fish Company paid the defendants three installments of $5125 ench, 

and that the attorney Yor the defendants still had the sieney and the 
note, Counsel for the defendants objected ts the court interregating 
the wlitnees and seved that thie testiseny be stricken eut. The mage 
tion wae denied, Thereupen eounaci for the defendants withdrew from 
the gase and teek the wltness stand. He testified that ke had a 
eonversation with couneel for plaintiff relative te the aeceptance 
of notes frem the Lafond Pieh Compony during the menthoof January or 
February; that he fold plaintiff's counsel that he might be able te 
arrangé eo that the Lafond Flek Oompany would’ pay monthly inatalimenta 
an the account of from $200 to 8250, and that couneel for slaintirfs 
stated that he woulé take the matter up fith elaintiffs; that the 
witness thereupon stated that he theucht he eught te zo to Two Kivere 
an’ gee about getting Retes from the Lafond Fish Company, ond that 4+ 
Wae"-understeod between aounsel that in dase this was done 44 wawld 
not be used szaineat defendante an the trial, 

Beart Lafond testified that the Lafend Fish Company had 
executes a note fer $4,000 and delivered it to the defendants! at- 
termey and that the Fish company had paid three inetalinentea ef 2125 
each te the defendtante’ counsel’, This is substantially all of the . 
evidence in the reeord, 

The defendants contend that the contract between plaine 
tiff and the Lafond Fish Company wae caterially altered in that the 
time of payment wae accelerated fro» aix months to elaty days, and 
that the nete were net delivered by claintiff te the Lafond Vieh 
gompany until December 22nd, sitheug: it was agreed that they should 


be delivered not later than fecember ist, The argument is that thie 
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was guch a meterial alteration af the eontract Ag to relense the 
defendants, tit cusranters, We think the contention ganret be 
Sustained, It de true that plaintiff in ite Letter af Revexber 

9th, in which the written guaranty wae enclosed, stated teat the 
Lafond ¥ieh Company Yeecmes to think It will be possible to take 

care of thie transaction within saheut «ix mentne,.” But the written 
guaranty, «nd which wae esloned by the defencvante, exprecely atated 
that pisintiff was to sali te the Lafond Fish Comneny the goods in 
queation in secerdance vith the terawa of much sgreement am might he 
entered inte between the FPiah Hat © Twine On. ond the llenry Lafand 
Fish Company as tc time pf nayment, Ye think the teres of the 
eritten guaranty are gentreliing, and met sowe easugl statement made 
in the letter; ner is there ony srovieien of the guaranty that 
states that the slaintify fe to daliver all af the enodr to the Lae 
fond Fish company by BDeeanmber Let. oreover, no such defense sae 
interposed upan the trial, ker did d4éefencante in thedr affidavit of 
merite set up any suen defense, iereafoere tre defendants are nree 
verted from urging sueh « defenwe in this court, The eontention new 
made is obviously oan afterthought. 

The @efendants further centend that the fudement is 
wrong and sheuld be vreveresd because they were entitied toa be 
notified of the default of the Henry Lafond Fish Company, and not 
having reesived sues netice, they are diechargcel’ ta the extent ef 
the lene which they suatained by reason of such failure to cive 
metice, The defendants in thelr sffidavit ef serite allege that 
they head received no notieoe ofthe fact that the Lafand Fish Company 
had defaultes in parsent, but there was me averment that the dafende 
ante had sustained any los#a os that aeecount. But ewen if ve assume 
that the affidavit of merits wae sufficient te warrant euch a ase 
Tenee, we think the evidence offered by the defendants wes ineulfie 


eient because 1¢ tends to show that the defendants were eolleoting 
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the $4,000 frem the Lafond fish Cowpany and had obtained ite rete 
for that amount, There was slso avidenee suffislent to warrant the 
eourt in tindinege se a Faet that plaintiff hed netified the defend. 
ante an a number ef eceasiona that the goods had been sala te the 
Lafont Pieh Company on sixty days eredit and that no part of them 
had been paid for, the evidence tenting to shaw that plaintiff 

nent monthiy siatenentea of the aveccunt te the defendants. In 

thie view of the case it is obvious that tha evidence offered by 
the defendante was inadwiseible. Korsover, the contention ie una. 
valling beaause we held that the guaranty in question vas an abuge 
lute guaranty and under the lay ne notice of the default was ree 
quired, The law is clear and it ie conceded by beth cides that 

if a guaranty, such an the ene in question, be construed toe be a 
collateral continuing guaranty, then unless the guarantors is netified 
of the default in payment by the pringipal debter, anc the cusrantor 
shows that he auffered damage by reason of the failure of the phair 
tiff to notify him ef the default, then he is discharged to the 
extent «f the less he has thue sustained, Hauesta vw. Reid, 148 

T1i. 489, It is sleo the law and se conceded by counsel, that if 
thera is en abeclute guaranty, mo netice is required, 

In the Tauseig case, on whieh eounsel for the det'onde 
ante principally relies, the ,usranters execeted a written cuaranty, 
whereby they guaranteed the prompt payment of any indebtedness which 
Wight be due and eving to Reid, Murdoch & Fieher by kre, Rathilide 
fuckerman Tor gooda whieh she thereafter purchased from Rela, 
Wurdoch & Fisher. ‘The eourt there pointed ont that upon the written 
g@aranty being received by Reid, Murdech & fisher they were not 
obligated te sell nor ese Are. Juckeruan obligated to buy any goede, 
so that it wae clear that any liabliity wae contingent. But in the 
inetant esee the Yenry Lafond Fieh Company had plaged Lis order with 


the plaintiff for certain merchandise ang the cuaranty Le to ide 
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ante duly sxeouted, the order would be PLllled, There was no cone 
tinganey, tut there wae a binding ebligation uven the slaintifr te 
@1i the werehsndiee te Henry Lafend Fleh Company and a binding 
obligation on the latter to receive it. in Frost v. Standard Ketel 
So., 815 Lil. S45, the sourt held the written guaranty there ine 
wolved to be absolute and unqualitiled, san4 the faete in that ease 
4id not render the written guaranty so certain and sbsolute as in 
the instant case, 

We think the language af Br. Justice Holmes in the 
case of Sinmeng v, Swan, adv. Op, 72; Sup, Ct. Rep. Yolk. 48, p.52, 
i@ pertinent here, That vas = sult te recover dassges lor a breach 
ef a contract fer the sale ef 4 plokle fastory, certain eanuipront 
and the gead-will of the business, It is there enid, "In consequence 
of a frost the prive of piekles had risen greatly, and the Judge at 
the trial said that Lt wae serfectly otviews that the defendant was 
trying to get out from under hie contract, * 

the judysent of the Clreuit court of Cook county 1s 
affirmed, 

AFPIRRES, 


Matehett, F. J, and Mefurely, ¢., concur, 
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JOuK J, MeGHATH, ) 
Appellee, ) 
j APPEAD FROM AUNT GIP CURT 
ve. ' 
Oo: dycate, 
BERJALIN DEMPSEY, 
Aspellant, 


MA, JUSTICH O'COKEOR DELIVERED THE OPINION OF THe COURT, 


Plaintiff brought an-action agsinst the defer tant 
to reeover the value of am antomeblle which he alleged defendant 
Head converted to his own uee, The value of the automobile was 
placed at $506, 

The defendant filed em affidavit of merits in which 
he set us that he was the owner of the premises knewn ae No. R48) 
West Eadisen streat, Chicagc, which wae oaeupied by defendant's 
tenant until about Octoter 1, 1996, when the tenant vacated the 
premises, leaving some personal property therein, ineluding the 
automobile in sueation; that afterwards olaintiff informed the 
defendant that the autemebile beienged to pisaintirf and damanded 
it; that the defendant infermed plaintiff that if he produced 
satiefsctory evidence that he owned the machine defendant would 
turn 1% over to his; that plaintiff failed to do se, and the dee 
Tendant did net turn over the machine, but sti11 has it in his 
pessession, tut defendant ie ready to turn over uwnon proper proof 
of the rightful owner; that the sutemobile wae net vorth more 
than $25, | 

There wae a trial before the sourt without a jury. 
The court found in favor of the wlaintifr, fixed the damages at 
$300, fudiment was entered on the finding snd the defendant ap. 
Peals, 

The evidence tends to show that plaintiff wae engaced 


in the business of bpying and seliing second-hand autoxebilea in 
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Gary, Indiana; that on June @, 1926, he bought the autamebile in 
question from Olarenea Burke, deine business sae the Carvbell 
Wotor Salers Cempany; that Purke's nlace of bBasiness was Be, 2451 
West Madieon street, Ghicaga; that plaintiff paid 2250 fer the 
¢ar and teek it from Chicago to Jary, there he hod it overhauled, 
putting on new tires ond suxing other necessary repairea: thet on 
or skout September 20, 1926, claintiff brought the ear back te 
Chieags and delivered i: te the Canpheli Kotor Gales Company fer 
sale and it was placed ir the latter's place of business at Ha: 
2451 West Xadison street; that about Cetober ord or 4th folliewing 
he found o purehaser ror his car and came to Chleago te get it, 
went to the Vest sadison eatreet address but found the place 
Closed and Burke gone; that piaintiff'e car wae then etanding 
inside of the window in Burke's slaece of buninese; that pisintiffr 
Anquired around the neighborhood in an endssver te get inte the 
Place of business and obtain the csr and learned that the 4efendant 
owned the premises; that he endeavared te lecate defendant but vas 
unable te de se; that a few daye later vlaintiff sent Jeseoh 
O'Gennell te get the ear for sim; that @'Cermnell called at the Feat 
Kadienn atreet addrese, sar the defendant and asked for the ear, 
which wae etill in the prenines, and exhibited the bili of aale 
whieh plaintiff had abteined from Burke wher ke beught the car on 
Jane 9, 2926. O'Conrel) teatified that he exhibited the bili ef 
fale, but defendant refused to deliver the car ta him, stating thet 
Burke gyned the defendant some rent for the premiaea ond there wae 
some damage te « slate glass winjew, and that he weuld net dehiver 
the ear unless he obtained payment of hie rent and satisfaction fer 
the plate glans. Shortly thereafter plaintiff breught salt. 
Svidence offered on beialf of the defendant wae te the 
effect that he owned the premises, which he rented to Burke; that 


Burke did net owe him amy rent but hed dieanpesred, Leaving the 
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autowoblle and ¢ertein ether pareonal praverty in the vrerisea: 
that when Ofdonmell onlled an@ dewanded the sar in guestion he 
told O'Connell that he weul4d deliver the ear upon G'Gennell showe 
ing him some proof that plaintiff was the ewer ef the car; that 
O(Commell failed to do this, and defendant therefore refused te 
give up the car, He testified that O'Connell did not exhibit the 
pili of gala. we other wlinesaes calied by the defendant teste 
fied that they were at the olace of buginess when 6'Coenmell called 
and demanded the ear, and their teatinuony mubstantislly sorroherates 
that of defentant, Burke wae not eslled ky either side « spparently 
eould net be found, 

there was further ewidenee om behalf of the plaintiff 
tending te shew that the car wae worth $800, while the test imeny 
effered by beth vitem tende to shew that «after O'Connell nad de- 
mended the ¢ar some one had taken the tlree ant cushiena from the 
Car and thuat ether Asmage Waa dene ta it, The defendant offered 
évidencea that the gar in ite damaged senditien wae net werth wore 
than cS. There was further evidence by the defentant to the efeo 
feat that he had taken orcper care te see that no one damnged the 
ear, Gut that apparentiv some one had broken inta the premises. 

The derendant centends that the evidence doee net 
diselese that there was a gonverrgion of the car because the dee 
fendant's refueni to deliver if up to slaintiif was not absolute, 
but that the evidence shows that he aeted ae @ reasonable man and 
refused to deliver it unlese there was some preef that the demand 
was made by the overseen entitled to the sutomebile. The avidence 
on this question La eonflieting. G'onnell testified that he exe 
hibited a bill of aale snowing that plaintiff had bought oa ear 
from Burke, ‘The defendant and tre other witnesses testified te 
the contrary. The trial Jutge eaw and heard tre witnesses ond 


was in « mach better nosition te detercnine the truth of the. 
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question than are we, eltting im 2 seurt of review, #2 weuld net 
be warranted under the law in disturbing hie finding unless it 
ie against the manifest weleht ef the evidence, Upen a careful 
eonsideration ef sli the evidence in the reeord, bearing in mind 
that the trial Judge wae in a much better pesitien than we are te 
deteraine the truth, we ure wiakie to Bay Laat hie finding Le 
againat the manifeet weight of the evidence, 

The judgment of the kunicipal sourt of Coteage in 
affirmed, 

AFPI RAED, 


Matchett, P. J., and MeSurely, J,, conour. 
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VAH SCHAAGE BROS, CHEYICAT 
@GR49, IkC,, a GCorperstion, 
Appellant, 
APPEAL FROR MESICIPAL COURT 
We. 
Gy GRICaGO, 
J. B, EHRICH, 
Appell e@. 


ee tet Re ct ta Monge a in 


HR, JUBTICR QO'COMEON DELIVERED "HU OPINION OF THM GOURT, 


Plagintirr breught an action of attachment againat the 
defendant, alleging that his claim was based on « written pusranty 
made by the 4efendant guarantesing the ocesunt of the Hateal art 
Studios for gooda, wares and merohandisea mesld by the vlsintifr te 
that concern, and that there waa $3708.27 due oleaintirsy., The 
grounds aet un in the affidavit warrenting a writ of attasiment were 
that the defendant was about te desart fron the atate with the ine 
tention of having hie effects raweved from the sltv, and other 
Statutery grounds. fhe bailiff under the wrlt attached defendant's 
diteonavites the defendant thereupon gave a Tortheoning bond to the 
baililf?, whe turned back the car to tae defendant. The defendant 
traversed the grounds ef atiasiment. The ease wae trisd belore the 
eourt without a jury; the sourt found against the plaintiff on the 
attachment and on the merits, juigment was entered on the rinting. 
and plaintiff appeals, 

Defendant was called as a wltness by plaintiff under 
section 33 of the Kunicipsl Ceurt act. He testified that he vas 
seeretery and treasurer of the Fetal Art Studios, «a corporation, 
ana ewned Fifty per cent of Lts eteek; that it owed pvisintirr 
$709.27, He further teatified that the Batal Art Studios went inte 
bsenkruptey, but the evidence Inter showed thai they made a compgete 
tien with thelr ereditersa. The reverd then dleeleses that there vae 


wome 4iscustion between eourt end counsel ae to whether they weula 
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try the attachment issue Yiret, and 16 apparently wae decided to 
hear the weritea of the euse firet, “She court them esids "Se Yar 
it shevs that the sorperation (the Metal Aart Studies) wae Liable. 
Shy should they sue this man? That te what I want to know.* The 
witness waa then shown hat purvortet to be the written gcusranty 
plaintifr 
upen which/nawed his suit, He testified that he 414 net write 
thea gecument; that he dif net dietate It: that "I think 14 ene 
Sietated by dr. Scharfman," Hie bookkeeper « the bhookkeaner of 
the kéetel Art Studies; that. He ¢<14 net eicn hie name ts the 4ecue 
went, but that witnese’ naze waa signed to it by the boekkeener; 
"I autheriged nim te sign my same. He signs it te quite a bit ef 
my eorrespondence.*® The document woich plaintiif contends wee the 
written guaranty Was on the letterhead of the etal art Studies, 
dated July 26, 1946, addressed to the pisintiff’, and ie as foilewes; 
*Sear Sir; Att. i. L, Vanichasex, 

I have been informed that you have asked for my versonal 
guarantee on the secount of the ketal Arta Stucios, and this 
is to aseure you that 7 have no healtensy in guarantecing this 
awecount. 

It is true that we have been very slow im payment, but 
conditions are rapidly lwpreving anda it ie new only a short 
tise longer before we will pay ur coum account with you. 

Ye thank you fer your kind eonsideration ond cooperation 
in thie matter, and assuré you thet w@ ehall make sn earneet 
endeaver to take gara of thin account in the very near future, 

Yeure very truly, 
J, 2, hrich, 
Ketel Arts Otudios,* 

The wiltnegn further testifies that he 414 net know 
whether $200 of merehandiae had bean sent by the olaintirf te the 
Metal Art Studios alter the date of the guaranty, but he knew that 
some wmerehendise had been ehisoped by plaintiff to the Ketel Art 
Studios, He further testified that he did net sutherize the 
bookkeeper to mign hie nome to the Jocument; that the bookkeeper 
wrote tue document in respsnve to a Letter from plalntiif but did 
not inform him what the letter contained. Tne witness Purther 
teetiftied that he had met talkeA ever the teleshene with Van 


Sehacesk; that Seharfman had been with the Ketal Art Studioe fer 
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about s yenr end half and that “he slened my name very eften; that 
wag the umisl and customary thing te be Acne in ay office;"* that he 
4i4 not authorize Ueharfean to elgn the guaranty in question, 
Van Sehasek ealled on hehalf of the pl aintif?, testified 
that he wan seoretery and treasurer of the plaintiff eompany; that 
he reoeived the written guaranty through the maile in reply te @ Late 
ter wiie: he. sent the Hetsalh Art Studiea; that he alao had a tele 
phone cohvergetion shertly kerere the date of the guaranty; that he 
galled us the Hetel Art Studioe and talked to one whe said he was 
Ehrich: that the witneas explaines to him thet plaintiry wae not 
wiliine te sell the Metal Art Studies any more geods on cradit bao 
gauge their seecunt wae then overdue, bat that nlainsiff would be 
willing te extend further eredit if Shrich sould personally 
guarante¢ the account; that Ehrich nanwerea that he would have no 
ebiection to guaranteeing the aceount and for pluintifsf te write a 
Letter to Bhrich, which the witnees di4; that he was fawlilar with 
Bhrich's voive; that afterwards Enrich was pointed out to nim at a 
luncheon at the Drake hotel and tne wiinegs there avard Hig talk. 
On motion this testiceny wag erreneously @trisken. Ge further tea- 
tified that the man he heard speak at the Aetei wae the same man he 
telke4d to over the telephone, Upon shfection this ales was erron¢ge 
Quely strieken, The witness them teetified that abeut twe daye 
pricr to the date of the gusranty he again called up the Eetal art 
Studios, asked for Er. Uarich, and that sere one anewersd, stating 
that it was Thrich apeaking; that it was the name velee he had 
previously heard over the telephone; that witnesn etated that he 
Was holding up the Metal art Studies order fer gooda and would 
not £411 ite order until they had reseived the Leiter of vuaranty; 
that Ehrigh reslied that he would mail it within a day or twe, and 
then the goode were sant. The witness was then asked if he raeage 
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question wae sustained, The ebjection should have been oavet-ruled, 
In this cage, where the ewidence fa blo ly conflicting, sonsidere 
able latitude should have been civen be the court te the aduiseien 
of evidenes: the evidence above mantiagned wnieh was atricken eut 
by the court wan clearly atmiasible, 
Counsel for the defeniant conteude that in eonatraing 
a written sontract of guaranty, the cusranter is a “faveved endiid 
ef the law,* We are unable te agree with this contention, It has 
been heli that the weight of autherity f= in faver of sonetruing 
f contract of guaranty st least as faverably ia the crediter as 
ether written contracts, Taussig yv. Heid, 445 021, 468. And 
eepecially sheuld thia rule be apolied in the inatant ease 
where the csuarantor was the Seerctary and Treasurer of the debter 
and owned fifty per cent af the stock of the debter corperation. 
Por the error tm ruling 6n the evidence ebave referred 
to, the Judement of the gunicical court of Ohieago ia reversed and 
the cause remanded, 


REVERSED AUD REMARVED, 


Metehett, P. J., and Hefurely, 7,, senour,. 
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358-338300 
JULIA MC KAY, 
Appelles, Appeal from 
Superior Court 
Wee Cook County 
HILLEAN'S, A CORPORATION, 
Appellant. 


MR. JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT. 

Plaintiil brought suit ageinst the defendant te 
recover damages fer personal injuries. There wae a verdict 
and judgment ia cover for $8,000.00 and the defendsnt appeals. 

The record discioses that about 9:45 A.H. of April 
@Q, 1946 plaintiff with one cf her small children wae shopping 
in defendant's retail atere in Chicage anc as che “ag walking 
teward the eleveter sche feii and injured her right feot and 
it is to recover damages for this injury that she sues. The 
Gafendant contends thst there was no evidence of negligence 
ch its part and that, therefore, there should have been & 
directed verdict at the close of ali the evidence in its 
faver. 

The declaration was in tye counts. The first ia 
substance charged that the defendant cenducted a retail stere 
at State and Yashington Streets, Chieage and that it was its 
guty to keap the premises in a reascnable onc safe Condition 
fer thosg/ puaehiies ef its goods; that plaintiff wae in the 
stexe shopping at the time; that the defendant did not keep 
that portion of the building in which she was shopping in 4 
reasonable and safe condition, but that the Gefendant was 


negligent in that the flee¥ was uneven; thet the place wae 
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dusk ami vhile she »S0 in the exercice ef dua oere for her 
een safety and purchasing seme cf defentent*s morghendies, 
she @@lked econ the uneven portien of defendomt*s fleor and 
Cunavoidabiy saughe bey Foch om cue of tha #844 portione 
extending_/***and thereby then and there f<1i)."% The s@cond 
eount «a4 to the seme effect, extept that if eherged that 
paeintiif "elipped and feli*® and eae injured. 

The 6Vidente shows thei plaintity wee eslking 
wet tetueen counters upen «hich there ©S2 merchemdilae; 
tuat the fleor #leped deen teeard the @et; that ane feii 
agsinst one of tho cemmtere and then slipped down; that «he 


S86 then aocioted te a Gheair aoarky ehere she complsiaed ef 


_ dmjusy to her fect; thst aftersards eh< sent Home =4th her 


husband is their eutomebile. An F-Ray showed © "fracture ef 
the f£1fth metetaran) af ite presimed. ou treamtty mee the tarsai 
agticuistion® «high meenme that the big some ef the little tee 


wie broken. &he «ae laid we severe) weeks and culfeored « great 


é@eai ci pein. 


She teatified thet on the day in guecticn eis «ent 
te the thire flcer of the dafendant*s stera ani side seme pure 
e@hescs, Thia 26s about nine o'eicek in toe corming, thet after 
waiting for her change “and I juct #2lked eeny emi fell, - 
fell ageimet the soumier® anc that toem che ald cm amd eLiopec 
Gow ani hit the fleer ani one of the cefendsat s empleyees 
same; that che waa tuken te @ chair nearby ond given & gisse 
of watex. Her eix year eld bey «ea «2th her. Thet ae she sat 
om the chair ake said to the een who bad essieted her that it 
W8@ RG woRnd~-s she fell, fer him te Teck ot the floor «here abe 
bedi faliem; that the edge of the linelew: wee ragged; + 25% 
there wae 4 spaQe worn about the aise of hex hemd; that she sae 
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oe 
waLBLAE sent at the time of the ageident Betesen tee counters 
ami thet the fleer eleped dewn tocard the west; that the de« 
Slins «a2 about & couple ef imehee; thet the pinee «ae net 
8@li Lighted, the necrast Jight being about 25 feetaway. 

Plaintiff'= maskend te tified taxi they dreve te 
de@iensant’s eters that morfing if their aubceebiie and be 
e@Lted cutcviie in the street «nile Ble site went te shep; 
that sometime efterverd- be caw hoy Qeming out of the buliding 
“8h that ahe e88 nesrly reeling s¢ress the @treet Sha seemed 
to be isjtred; thet he ran eri Belped ber in the @a8j thet she 
had fold bis what eccurred and then be emi te the third sleer 
of Biligan's anc sas the fleer slker there; taob they iooked 
agounsd the plage shere ahe fell; thet they ezasined the fleer; 
that Shere aie & Slope going downy thet there «us & hele im the 
hingleum shoct the «ize ef hie hemd, ebent enewslabeenth of Sa 
imgh d@@p; and that it seemed tobe capkkand that there wae 4 
Sort of apring te it =Ben Se @tepoed om it. 

The evidence further tende te shoe tht the Meer 
where Plaintiff wae injured declined teesrd the ~ect sbout 
one and 6me-hSlf imehes te the feet and that this fleer sae 
about [ifityefour inches im length. There sae se evideres thet 
pisintiii @aught her feet in the Fleor and feil a9 ahe Sjileged 
in the fiyat count ef the dotisraticn. Yer sas there aay 
eVidemee that ehe lipped and fell a« plieged in the secomi 
Sount. Poe eniy evidence of negligenee ca the paxst ei the 
ieiendant wae that the plsee where plaintiff 22 injured wae act 


sett Viewked: that tae flecy sleped doxm te<erd the -e@28. 
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and thet tie Gevering ef the ficer “he ©6FR End stmcuhat 
uneven, but -@ are uneble ta find any evicenee free «hich it 
aigat be reweoneely inferred thot plaintiff wae injured on 
aesqunt of the Leask of proper lighting ex ef eny cefect in 
the ourface of the flecring. 

Upon & @4reful someideraticn ef oii the evidense 
aa the Feserd, we are ef the epinicn thst 24 ressonebigs 
BAMGA eGuUlLd reach the eemciusicn thet there wae no evidences, 
wieviug it in tm iigkt meet isvereble te the plisistiff£, iron 
ehieh the jury might eeaeonably infer that plaintiff a2 in- 
jured tireugh the aegligemes of the cdefendest, and therciere, 
the gueztion sae one cf law for the court S68 & Verdlet is 
faver of the defendant «heujd have been Givected a requested. 

@Rere the evidence is euch ae te justify ® directed 
Verdict besause the evidence does not tend to estebliies & 
Gimse of agtion, tit the cirested verciet ie refused, thie 
court gay Fe¥erse the judguent sith 4 finding of faet with- 
out resending the cause. Hiroh ¢. Ferechbner Contracting es 
318 Tlie 343. 

The judgment ef the Superier Court of Cook County 
is reversed #ith & finding of feet. 

REVERZED FITE 4 FINDING OF Fact. 
FISDING OF FAOT: 
Ve find as & feet there #3 se eVidente temaiing 

to show that the defendant wae guilty of O@ny necligenee.s 


MATCHETT, Pe de ALD He SUAPLY, ds GC ROUR. 
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$650 cluimet te be due Li fren defontant for three *eenl saving 
devices” install«t by eleintit® ix defendant ts preeniaes, The 
gary foun! the fleaies againet ine pletntiff «4 14 apesals, 

Tae veecra d@isgieessa that plaintiff ap4 defendant stim 
tered into three written contracts hich providad that slaimtire 
gould install in defendant's vresises three *asal saving Aevises" 
Yer whieh piaintiff eas ts reeeive 6686; thst the daviass were incWa 
ateiled Gut defeuiani cialmei they 414 not @ave goa) ag the gon. 
traets srovided. Tas comtraats «ere to the effeet thet tne coal 
saving device would seve not Lees than 22 ser gent of the fast, 

The verilet of the jury *aa reuieret om Zarch 7, 1927, ond en the 
@aue date judgment was estered on the werdict, 

The raeart aleciosem that there war we motlen for «a 
mee trial, ser «ae there shy ecpesi preved fer «t tie tine the 
fetement wae entered, It further aveeere that ofter the verdtat 
ané judqment on Perch Tth eqthine wee done until Parekh 16th, shen 
Plaintiff meved the eourt te vacate the Juvouent wd fer « ner trial, 
the motion was set Tor Gargkh 26th ané om the Lotter 4ehe 4 was peat. 
poned until April Gta, whem the matien vas evereruled, Flaintirr 
them prayed and wes allewed on appeal te thie court, In MWPoEre of 


Plaintiff's eetien to vasate the fJuciment oma fer a new trial, 1% 


submitted an affidevit of Aiton Baird in whieh he swears that on 
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april 3, 1927, after the triel of the case he went te 49423 Evane 
avenue between sing and nine«thirty a'sleck in the morning and 
inepected the bailer reom and furnace and there saw one of the 
coal eeving devices in question; thai it war conneeted up with the 
furnage aac was then being used by the defendant, Se farther 
eWeare that on Mares 7, 1927, which was the date ef the trial, he 
went ta the sane premises and saw the dewiece in operation; that he 
inepeeted the furnsee at Se, 4130 Prairia ovenue, whieh waa owned 
by the defendant, ané there fount that ane of the eoal saving dee 
vieos involved in the ineteant eraee was beings used, This be ali 
that wae advanced in gugpert ef slaintiff'te antion te vooste the 
jutsment. Obviewsly thie was entirely insuffielent, if the fraete 
eet up in the effidavit wight be cenaldered pertinent, there is 

mo shoving as tc «hy they eould net Kave been adduced on the 
trial, it is clear that ve would not be warranted in saying 

thet the trial Judge sbuced hie diseretion in denying pisintiff's 
motion to vacate the Judgment. Hut even if the points urged by 
Plaintiff were open for cur comaideration, *e think the Judiment 
esught not te be disturbed, 

Complaint is made of = number af inetrictions civen 
by the court smd whieh 14 is said were prejudicial to the slain. 
tiff, The charge of the eourt te the fury waa oral: no abe 
Seetione vere scinte? cut at the jime an¢ they are therefere 
het saved or this apeeal, It sae w contreyverted suestion ef fast 
whether the ceak saving deviean anved ® per cent of he fuel and 
worked proverly as the contraeie provited, The fury found in 
faver of the defendant, ont upen coreful eensideration ef «li tre 
evidence ws are of the opinion that we would net be warranted in 
helding that ite Tinding wae agaiuest the monifest weight ef the 
evidence, ite finiing "ae approved by the trial Judge. The jury 


and the trial Jadge aaw and heard the witnesses testify ad were 
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fim m mack better pesition te deteracine the truth ef the matter 
than we are by a reading ef the printed page. 
The Judoment 1 the HManicinpeal court ef Chieage ia 
affirmet, 
APFIREED, 


Batehett, ?. J., aid Keduraiy, ¢,, eoneur. 
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Ai2°RT RARSTRA, a diner, by 
bie next friend, RBALY MAAK SEA, 
APP BLABY» 
APPRAL PROX EUPIELOR COURT 
WBe 
GF Q6OK GouNTY, 
GHIGSGG AALLUATS JGePaeY et al., 
&pvellLees, 


Ret Mai aca Pte ie My TR 


BR, JUSTICE O'CCRECH DELIVERED THR OPINION OF THN CoAT, 


Pleimtil?y, a child ef about turer yeare of age, by 
hie wether and cext friend, brought swit te recevear for injuri es 
Slaimed te hore been ansteined by him by being struek and ine 
fured be ane of deferndantea! atrest gare, At the olese of the 
tlaintiff''s eaae the seurt, at the request of the defentants, 
inatruete4 tha fury to return a verdiat in defondanta’ fover, 
whieh w.@ seesrfilugiy dong, Jucauent wae entered of the verdict 
and pleimti£g’ aovsaia, 

the reewrd discloses that on the afterneon of Say 7, 
L9G, Pluinsiff sesompanied bins father te - stere lecated on the 
perth ¢ide of Araner avenue, wileh at the plisee in question rane 
in a caaterly end wesaterig ‘ireetion in Chicage, “here the 
father went te buy some paint; that while the Mother wae thus an- 
qeaged gliatntiff Left the stere aid went inte the street; ads 
father discevered thia an’ ran after Kim and everteck him, when 
& weet bound street enr «true: wid infured the child. i further 
@opeare fren the evidences that the store whete plaintiff's father 
went to muy paint wae lecated between Raox avenue on the east and 
Sileatriek avenue an tre weety that the next atrect ducediately 
weet of the lars sewed etreet waa Keating awerae; that s railroad 
Pune wert: end south abewt 160 feet sant ef Stem avenue, and that 
between the railraad traek and Aeating avenus there were but three 


buildings, tro om the nerth side ef Archer avenue between Anox 
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ever@e on*® Eibgetryick arenua, s0° ane on the south alde ef archer 
evenus ketwresn Elleatrick ani Feating avenuee; fiat the tee beilde 
ange on the morth sige were about 73 feat apart, tae one te the 
@aat bein: Dee atere sbeve mentioned. Tie evidecoe cariner tends 
te shew that the #treat cay sigpsed at the tallroad erowsing and 
than started up amd wlivneseer testified that as 1: waa pausing the 
peint stere it was golng *"faet3;" thot elaiatiff was etruck by the 
gar shout copertitu the gaint etere and Goat ise street oar ran 
about seventvefive to sae huntred feet before Lt siessed. There 
isa ether evidence tanving to saew thet there were seme beye near 
the gaint stere, the front af weich wae 38 ‘eet trou the north 
Fail of the wees bewnd atrest car traek, 

Sines plaintiff eas woder seven yours of age, he 


wes icgapablie of Belm: guilty of neglisesee, Ruskpllunes vy. 





Ose 334 T21, 145, Ge thst the only question 
te be daterwined in this case is whether theyre vasa ony evidenee 
frew eeiel the fury msisht reasunatiy Pind the atreat sar genmmeny 
wae neugiivent in the ereretion ef the car at the time in cuesties, 
Libby wv, Gook, @82 £12. 206, 
Cewunee, For the deferjaunts in thelr brie? state that 





"ie order to make out x ease, the plaintiff swst shew by legitimate 
evidence, eufficient to auetein a fincing by the Jury, shat at the 
time the ¢@snger beeane apparent in the exeralve of ordinery ears, 
the oar wae a sufficient aietanee from the pliaee of the ageldent 
te ensble the wotorean in the exercise ef due cure te bring it 

te a step.” Ge tiimk thie fe net a cerreet statement ef the lew, 
Im @ personal injury aage where the evidence offered tenda te 
grove the causes ef action art} sut in tha declaration, the sage 
ghouls wot ba teen fren the fary, slLiheugs the trial Judee wag 

of the opinion thet in ouse there was a wertiet far the giainiist, 


At woul4 be hiw tuty to set 44 acide, Livy, Belelli & Lipp 
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Upen & eareloi sensideraiion of sii the evidenes in 
the veerré, vo amt ef the epinies that wheter the atrent sar eas 


beime epereatied wLLA (me eure Lo the eireunstanee@ should have 


heen vuleelttiet ta the fury. 
sat judgrant of the Superlar ceart ef Cook county 


de rewerged ani the ¢anee Veaeded. 
PEVERGLD ARG REMAP DED, 


Batonett, ©. J,, shi Kedureiy, J,, comeur, 
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B, A, GLUSTVIN, B, ScilaFFER, KATHAN 
HIRTZ and PkaRL BOL9, 

AME CLLBee, 
&opeal trem Grder 
of uperier ceurt 
benying Zettae te 
Uigeolv¢ Teogerary 
infgunetion, 


WE, 


PURRARS BOLL, EARL BAGEL, FESTA 
PIZHHASIRE, LIPBY CORNGCLD, RUBIN SIBGEL, 
MYR AN BETRIGH, JOSEPH OATP, Sau STRIE, 
HARSY BELL, Jace BEAGOR, bac GE AGPIS, 
LOWLE MYRCCUNICE, MISBTY RAPLAs, OP ERANTA 
PLONSA, *ALTaR pIMciuK, HARTRA BREOSOW REL, 
ISADORS SAGLEICN, AREY VALLACE, PRILIS 
RAUGER, Regge ep aig VERA DOBROE, IDA 
RGTALTE SOLORON COMER, JOLIN PUDEULESAT, 
As peel LOULS BROOKS. JOEL LEVER, IRVING 
deg DAVIDSON, SAQpy Serr and ee SLABSMAR, 
Agenilanta, 


UR, FSTICE OfGONNOR DSLIVERES THE GPIRIGN GF THs COUNT, 


on Ravember 7, 1G27, the defendacts! motion ta dige 
BOLVe on Order awarting a terporary injanctien wae denied ond the 
defaniants have taken this statutery appenl. 

The regard diseleses that on August 30, 1927, come 
Qlainants, “ho allege that thay are the duly sutuorized snd cleeted 
officials of the Untesage Joint Seard of certain leocsi aniona of 
the Intersationsl Garment Yorrere Union, filed their bill im their 
ew behalf ami on behalf of the aenbera of such Union, seeking te 
Testvain the ¢efentante from interfering «lth complulnacts in the 
discharge of thelr duties as offieciale uf the Joint board, A 
Preliminary injunction wae sexed, motiee having been given te the 
defestarte thet augh seplicatien weul’ be made; aAugurt Tlet the 
moticen anme on fer Sterling, amt all parties beings revresented an 
order vas onéered reetraining the defendonte, The matter was heard 
voor verified bi21 cut effidsvite Tiled by compicinante. Gn Sentembe 
24th the fdefecdants Tiiecd their enswer oid on Beptecher 28th “Lied 
thelr motion tc diesclve the temporary reatreining erder; eo far 


ap agnenre im the recerd, the notion wae hot ealled up until 


Noverber 7th, whee sn erder was entered senying the dof enddste? 


aoe. 
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Metien te giseelvwe the teornerary injarstion, 

“oe allegations of the b423 in brief eaepaes are: 
that on August 4, 2927, semplainanta ware duly sleated affisaers 
of the Uhiears Joint Foard of the Garment Ferkvera Erion «and ware 
duly inatelled in offtee on August 11, 1987, in conformity with 
the rules af the econatitutfon and byelews of the order; that the 
defeninnts vere the retiring or cutegsing officers of the Chisage 
Joint Foard and on Angust L2th ond 189%% compicinante requested 
thes to mate a final repert of thelr ageounte and to tern ever tea 
the couplainants the proverty of the Joint Foard, as required by 
the constitution and byeloawa, but thet the defendisnte refused se 
to @o, and thet beecuee of much failure and refasal campls«insnts 
Were #eriously heoperad in the perforcance of thelr cuties: that 
the Joint Boord hat on Aepesit in « Chieage bark 91,800, 94 which 
wee used Yor the pevment of current selarics and @epeneece ef the 
gaint Board fram time to time: thet the orgauhaation hat a. par ety 
Gfeveolt bex inp Chicago, in whieh were slensd vertous securities 
beloneing te the Joint Besrd; that altheng: the defeucdante knew 
that they would sven he ont of office, ther conspired together te 
prevent and homper sompisinante in the d@icehargs of thelr ofitatal 
autieg, im that they served metice an the bank in widen the funta 
were deposited, therein they stated that hey were the officers 
ef the Joint Seard; that there was then im progress a pretonded 
elestion of mew of fivers wiich wes not being properly held, ant 
the bank was motified moi te resegnize the new toard ef efficers 
walch shortly thereafter would claim tc be the proper officials 
ef the ogemisation, sh@ foi te pay out omy mensy on eonel ainonta! 
erger; that they ales gave a netice te the Ualety Beposit cacpeny 
to the same effeet; that the def oidanis in furthearawee of the scene 
eplrucy were holding theuaelves out te the nanbers ef the leaal 


Wuion ae officials of the Jeint Heard and under euch oretenees were 
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eellecting and seeking to eslleet duce frees the maeshers of the 
organization, «nd 14 Was slleged thet sues duce sheuld be saia 
to comolsinants as the duly constiiated aftieers; thet the dee 
fendants were printing and eirgulsting pamphlets of ea sacurrileus 
orarnoter, attseking the emmplainaite; thet they were sicketing 
the officer of the orreaninzation leesgie! at ho, 327 fest VYanSuren 
street, ant “Letribot ing erintet elreulsre wherein Lt was stated 
that cemelsiniente whould reesive ne recognitien fram tha aenbers 
ef the Union, ae they wers/fake bestd,  Gnere are other allegae 
tiene whieh 14 if net mevewsary i¢ mention here, 

the prayer of the bili wat that a teuperary infune- 
tio issue immediately reetraining the defenJmrta from eplileiting 
or inducing say person not to jo business wit the eonpicinante; 
that they be restrained from seliciting sesbers te pay duce te 
defeniante; from distributing pamphlets above mentioned; from 
using the meme Ohiesgs Joint Beard or dlaiming te be officlale of 
the srgeanigation: from interferins with the eonduct of the of fi« 
cere of the Joint Foard as administrated by the complisinante; from 
interfering cits the withdraws] of funds en deposit ia the bank 
am’ the seeurities in the deneett bax, A further sroyer woe made 
that the enurt fetersine and adfudiaate that the funds in the benk 
ané the eeeurities in the safety denosit box belens te the Joint 
Bosrd of the erganieation, «4 that tha gemsiainonte were lavfplly 
entitled te withdraw euch funda and te the eustedy of the contents 
of the safety dapesit bex; taat the defendants be migined from 
holdisg themselves out as officers ef the Chivage Joint Beard, and 
for general relief. Attached te and made a part of the bill was 
a copy of the cenatitution and by-lawe of the otfganigation, The 
affidevite filed tn support af the bill tended te suppert the 
gharges made in the bill. 


In their enawer the defendante denied that the cone 
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Pleinants were the ¢uly sleeted sffivers af the Ghicage Jains 
hoard, bat on the contrary averred that in the wenth of Fehruary, 
2927, certain defanjente “were duly cleeted and imrtalied ar Jeist 
Board delegates” ef certain local uniona tnaning foe): thet eer. 
tain nmemed deferdante vere by referensum wote of ali the mecbers 
of the lecal unions 4uly elected as business agents of the locel 
untorie sentianed, %0 werwe se such cuninese agests until uaren 1, 
3925, The snewer denied that ery wsild eleetion had been Keld 
Auguat 6, 1927, or at aty other time. sings February, 19°79, bat 
en the centreary that em Auswet 4, 1927, s nurcerted sisetion ef 
efrficers was held by ons af the local@ imvelweds that the eontrel 
ef the eleationa wae wrongfaliy taken aeay fram the o?ficera and 
menbers of the loesl unions by a comedtiee of the Reneral executive 
board of the Intornetional Ladies Garment Worxers vhion, dutrary 
to the constitution. Partier allegations aie Eo the sifaet thet 
Compiuinants were net the properly elected offloers, bat that 
threugn threats of forse iney umlerfuliy seized passeasion of the 
ergsrigation 's headquarters Re, S27 Yeat VanHaren street. There 
wers furtuer matters set up in the anawer waich we think it une 
necessary to MentIOR here beesaee we think 16 suffiaient te say 
that the vital questien in tee eases ia ae te ehetuer complainants 
ware the uly elected efficera ar they claim, 

the defendamia contend that = ceurt of chancery vas 
without power te enter the erfter «rarding the erii of injunction 
because mo property rights were involved, 2n¢ that courte heave ne 
porer to pase upon the questian of cifferenees between contending 
factions of a voluntary association exeeot to pretect come prererty 
Fight. The semtention that the ceurt Read mo Jurisdiction is witrow 
merit, teeause 14 is slear that preserty riehte are invelved « neney 
in in the bank, seeurities in the safety depesit box, duce are being 


Solleeted ~« snd it is obvious thet the court had juriediction, 
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Whetner the complainants are duly eleeted efficera Le «a questi cn 
for final determination by sae thaseeller #hen the evidenge is 
heard. 

“@e §mink the court was warranted ander the allegations 
of the bil) smi the answer in wetering the order cumpisined ef, 
amd that Li vee noi error te refuse to dissolve it. The sothien te 
disselve ware not msde until about « month after the erder for the 
tenoorary injunetion was entered, altineugh the defendants were 
metified on4é in eceurt when the order awarding the #rit was mode. 

The order refusing to @isacive the injunction Le 
affirned, 
APF ISHED, 


Batenett, *. 7., ond Metarely, 7,, eonour, 
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gist ais BEus om} 
Befendant in Srrer, 


¥Be 


PETER LARGAS, 
Plaintiff in Error. 





2H. PRESIGIsg FUSEICE MATCHETE 


WELIVERED TH2 OFTBlGn Oi: THE COURT, 


In an eotien en the case fer personal iniuries the 
gary returne? @ verdict fer plaintifY with dameges of $4,306, 
upon whieh the court, ever-rualing sotiens for a new trial end in 
arrest, entere’ fudement. 

Tae Aeclaration sliesged and the evitence tendet te 
shes that plaintiff was atruck by an sutcmcbile driven by defente 
ant and seversiy injured, One gount esarged *ilful and wanton 
injury, tut in reaponse to a apeciai interrcgatery the Jury re- 
piied that the sutosebile was uct operated or driven westonly - 
er wilfully. 

The arrora assigned and argued are that the verdict 
de against the manifest weight of the evidenes and that the court 
erred in refusing to give instructions requested by defendant. 

There ware evidence tanding to snew that the eecident 
in queetion sccurred on the night af February 15, 192%, at about 
AG:38 p. m. on Rorth Robev sirest in Chieagn. Hobey street ic a 
public hichway extending north and south and is interseetad by 
Rice and Iowa streets, shiek are publie Siaveays extending east 
and west. The evidence tends to show that defendant was ariving 
hie autemotile en Rehay street towarca the south; that at the game 
time a northbound street car apsresched frem the south: thet olein- 

tiff had been visiting friends who lived in « fiat en the thira 


floor of the northwest corner of Kice and Kobey streets; that she 
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Left this fiat intendtine te go north te Tera atrest ts cateh thie 
nertnboun?’ car; that in 4ecing ee she hurried serosn “ebay strest 
@hom she sae the street eat enmivc: that sheut the acer tims Je- 
fentant?s sateme hile sapreached! from the north ond struck her 
tnftietine the trivries fer eric. ahs sues. 

fee teatimeny. for the defendant tented ta sher that 


* 


there were two «aitemetiles sterding aleng the wcat curh of Rohey 


ste 


street, three or four houres Prom the amrner ef Ties street, facing 


eouth, aid that thenas antemehiles were three ar four Yeet soort; 
that plaintiff came cat fres behind these astenebiles anit ran east 
aereas Agbey atreet te eateh the car, 

the dafendant eontenda that the verdict La manifestiy 
agaimat the welgst ef the svidenee and urges that slaintiff wes 
guilty of contriputory negligerce wrich wrauld bar her recovery. 
Ag the eause, however, mgat be tried sgain, we shell refrain ?rom 
any jJiseussion ef the weight ef evidence further than te ssy that 
the case is a very clese one unem the feets, and defendant wae 
entitled under these eirewetances to nawe the jury securately 
instructed ae tc the law apsliesble to the gage, 

The court refused to cive the allowing instruction: . 


Tne esurt imetrusts the Jury that in eatisicerine the case 
the burden ef preof fs net upon the defendant te skew thet the 
friver of Nis car is net aude ty el the neglisence charged against 
him, bat the burden is upon the slaintifY te prove hy a prepend- 
eranee of abi the avidence that the defendant's driwer is gatilty 
of the neglizenecs charged; thet suet negliieenee, if there was 
any, prozizately esused the secident and that plaintiff herself 
was net guilty of any mepligzence whieh prexizately contributed 
to the secident. Thies rule as te the burden of proof ie kinding 
im isw and must gevernm the jury in Aseidine tide esse. The jury 
Bas ne right te dieregard gaid rule or te adopt any other in lieu 
thereof, but in coneidering the evicence shit comings ts a verdict 
the jury esould adhere strictly to said mule, and, if by that 
Fule the plisintiff has faeiles to setebiish her cage, then she 
Bey net reeover under the counts of the deslaration charging 
neglicence,* 






Defendant contende that through the refuesl ef the 
court te give thie instruction the jury was left witheut infermation 


as te witel features of the ease, namely: (21) the burden ef vreef 
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en the three ultimate facts necesasry ta establish liability; ond 
(2) the necesaity of a casual connection between defendant's nege 
ligenee and the sceldent as a prerequisite cf liability. Sefend- 


ant calls attention te the fact tnat in Chicago Unien Traction Ua. 





v. Hee, 214 111. @, a refuesl by the court te give tro instructions 
etating the law substantially ae here was Held toe be errer which 
required a reversal, 

Fitzreut questioning the rules ef law as set ferth in 
the inetruction, the plaintiff contends that by ether inetructions, 
namely, defendant's inetructions Eos. 16, 17, 26 and 21, the 
principles anreunced were folly cevered. TInefrauction Eo. 16, 
however, aopesre upper en examination te refer alone te the pre- 
ponderance of the evidence and net to the burden of sreef. Ine 
atruction Se. 17 states the distinction between ordinary eare 
and the highest degree ef care, Instruction Ho. 3% alse isys 
4om the rule as te ordinary care, while imetruetion Ke. 21 deo 
fines the weaning of “*proxisately* as applisd ta the law ef con=- 
tributory negligence. It would appear, therefore, that these ine 
structions 40 net cevrer the principles of law applicable cither te 
the burden of proof or is the ecangal connection between a defende 
ant‘'s slleged neglisenece sna the accident, Ye think the instruce 
tien sheuld have been given, 

Pisintiff aleo contends that the ceurt erred in refe- 
fusing te cive a requested instruction marked %S*, by which the 
dary vas told: 

"If you believe from the evidenee that the pisintiff, by 
looking, could have seen the automebile apsroeaching, but that ah 
failed te leok, and without looking walked or ran in frent of 
said automobile, when it was but a few feet avay From her, an4 
if you further believe that such conduct on the part of the 
Plaintiff, if you find she 4id se conduct herself, was negii- 
gence anc proximately contributed in any degree to the haspening 
GY the secident, then the plaintiss may not recover under the 


counts of the declaration charging negligence. * 


@hile there were other instruetions cevering in an 
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abstract wey the rules of lav ag te contributory negligence, there 
Was nene which unjerteek te «anoly direetiy an4 speeciflesliy the 
theery ef the defendant to the faete which were aade to appear by 
the evideree. While a defendant ies rat entitled te piek ont every 
partioslar facet and have an inetruetion civen base’ thereon (Tecer 


vy. Eessier, 213 T11. Ayn. 39; Zest Coienzo R.N.Co. v. Lieserovits, 








197 Thi. 407), ke is entitled te have instractions given “hich ane 


ply directiy and specifically te Ris theory ef facta which there is 


evidence tending to preve, (Carlin vy, Grand Trunk Hy. ¢o,, 243 111. 
64; ing Ga., 307 T11. 134.) 






Defendant alas centends that the court erred in refusing 
to give a requesied inetruectien as fellows: 

"The court instructs you that, in eonsidering this case, you 
should not allew sympathy to influenes you in any manner what. 
ever, nor should you allow any sepeals to your feelings te eway 
your jucgment is any degree,* 

tt is very difficult to conceive ef a exse of this 
eharacter, where severe injury was suctained by a plaintiff, in 
which thie instruction sught net to be civen. There eas ne other 
inetruction which covered thie peint, and we think the court erred 


in refusins te sive it. Jones 2% Adams Co, v. George, 227 Tile 64. 





MePentiant requerteda another imetruetion whiek teal4 


the jury: 


Seven if vou find fros the evidence that Hr. Langus was at 
er ismediately prier te the Bapoening of the eellieien in cues- 
tion guilty of sowe af the negligenes svecifically chargedé against 
him, but was net guilty ef wilfully or wantenly inflicting injury 
wpon plaintiff, yet if yeu further find from the evidence that the 
Plaintifr, Eres, blust, either at the time ef or immediately before 
the happening of the eollisien, failed to exerelse crdinary care 
fer her oven safety and that her failure te dc a0, if ashe did ao 
fail, esused or proxinately contributed te bring about the injury 
claimed by her, then she cuasnot recover in this ease and the court 
further instructs you that under sush circumstances, if you fing 
gueh were the circumstances, you have no right tc compare the nege 
ligence of Er. Langas, if any, and the negligence of Ere. Blust, 
if any, in order to jetermine which wae guilty of the greater Ace 
gree of negligence, but you should find the defendant net guilty.” 
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Sais inestrustion vas mot covered by any ether. It 
states the law asplicable tc the case and sheuld, we think, have 
been given. 

befendant alse contends that the court erred in ree 
fusing to give certain instructionea infersing the jury that sither 
& general or a special verdict might be returned in its diseretion. 
Section 79 of chapter 116 (Cahili's Kev. Stat. 1928); G. & 5. ¥, 
Ry. Co. ¥. Dumleuvy, 129 Ill. 132, are cited, conetruinge the same, 
as well ae Mumford v. Yardwell, 6 Felli. 426, 18 iar Hd. 756. 

We do not think the court erred in refusing these inetructians 

for the reason, as pointed cut by the atterney far plaintiff, that 
the forms of verdist as nrenered and offered ceuld only have groved 
eonfusing te the jury. The proper oraectice in such cases is pointed 
eut in Suc. Pi. & Pr., vol. 22, p. 934. 

Yer the errors indicated the Jutement ig reversed ana 
the cause remandes fer abother trial. 


REVSASEDS AED RERANSED, 


CG'Conner and KeSurely, JJ., concur, 
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HARRY HK. SIUGHS, Jr. [a Hiner, 
ty HABBY HM. SILOS, Sr., nie 
Rezt friend, 
Plaintiff in Srroer, 


va. 


SECkGe HULLARTER and GUERT IE 
SVYORY, Ueing Susiness as 
ROLLASDER & Z¥ORY 

Sefendartse in Error. 
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RELIVERED THE OPINION oF PRE 


The Blsintif?, 2 miner, by hie next friend breuckht 
gait and filed a degieration in whieh he alleged that the 4efends 
ante on Say 4, 1955, ewned and eperated a erreery and acai parke: 
in Chieago su¢ hed and used a comblastien meat and eceffes grinder | 
which they epersted from time te time; thet the grinder wee ate~ 
tractive te ehildren of tener years and tended te and did ixcite 
childish curiesity on their part; thai the nlaintiff wae sf the age 
ef tem yeare and at and befare the tise of the aceident was exere 
eieing ordimery care; that he resided a short distance from the 
Plisee of buginess of ihe defentants send st the time in susstion was 
attracted by ekildien airiesity teward the grinder «4 was slayine 
ix snd shout it; that ¢efercarts carelessly and neplicerntiy falled 
$e provide a esvering er cuard far the grinder te prevent children 
from having secese te it ard’ sllewed and permitted the grinier te 
be in an oper and exposed condition; that threuch tnie negligenee 
the plaintiffs, whe Wat playing areund the grinder ant exercising 
erdinary ears fer His ewn safety, had Hie Bend eaucht in the 
etinger acd lest the fingers end thumb of Ris ripht hend end aufe 
fered great pain, ete. 

Additions, counts Filed alleged that plaintiff on the 


day sf the accident was usen defendants! premises by leave, license 
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and invitation and was attracted by ehil¢dieh euriosity to tre 
grinder ant thue injured. 

fhe deTendantea flied s sles ef net guilty. The esuse 
wae trie? by fury acd the plsintiff at the clese ef his evidence 


for leave 
made a enticn/to File an sdditional qesunt, which was refused, 


Plaintiff having rested hia esse, defendants meved that the jury 
find the defendante net guilty, “nich metien waa granted, and 
this writ of errer Kae been suet out to reverse the fadsment ene 
tere’ weom that verdict. It is uresd fer reverasl that the esurt 
erraaq in giving a peremptery instruction and in denying sliaintiffr 
lesve to amend Ris Seelaration at the clese sf his evidence. 

fhe plaintiff testified that he was fourteen yeare 
ef age on January 17, 19°27; that en the date of the ageident, May 
4, 1923, he had been visiting Hie sister, Eres. E. H. Swith, ke 
Was then the wife of ome of tha defendanta; that Ere. Ueith teok 
him and twe of her eiildrenm te the grocery sid ment market at 
47th and State eatreets; that they get there at about half past ten 
in the morning m4 that his sister left slaintiff ant ixs of ner 
ehildrem in the store and went te s heecltal where snether ehila 
was to be ecverate4 on. 

whe plaintiff said there were twe doorg in the etera; 
that se you came in the front deer straight in front ef vou =as a 
eombinstion mest and cerfee grinder with vegetables and ether stuff 
plied in baskets in front ef it and an aisie back ef it and beaek ef. 
that a e¢ashier'e eage; that on sxe side of the sisle back ef the 
grinder wae the grecery part ef the etere and the other side the 
Meat sarket; that besides himself and the other two children, Er. 
Hollander and Joe BSvary were there: that hie ai ater cane back 
about tv@lve otcliock; thai sniile she was gone Jee Every asked the 
witness to get milk from the iee bex and wait om custoners he 


were buying seeds; that plaintiff did this several times; that 


when His sieter eame back there sere sulte = Tew people in the 
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store and Yr. Hollander asket her ts weigh eut and grind seme 
eeffee; that she weiched out the eeffee and want over to grind 

it; that she turned the erinfer but turned if the wrong fay; 

that siatntiff teld her that he wenld show her hee te 3c it, bat 
he turmed 1t om the wrong Way; that she "hellered te George, 

‘dew de you work this thing?'* that he reslie?, "1 am busy, call 
foe;* that Joe esse cover and esid, *Thia is the way te turn it:* 
that the sieter then put the coffee in and plaintiff stenpeed over 
amd put hie hand en ten oi the mest aide of the grinder ana lacked 
in and? all ef o sadden he felt his right hand sink; that there wag 
He cover on this side sf the grinder; that his sister then turned 
a@rcurd sn4 teld him te take hie hand out of the grinder, and he 
gaid he cenl4én't; that eemebedy then pulled it out and pislnatirr 


fainted; that hie fingers and thumb were all gone; that sis right 


afm has withered and is thinner and snaller than the left arn. 
The witness said that he eculd mot see inte the top ef the grinder 
from the ground but had to stand em his toes te leok im: that he 
iecked in beeause he wanted te see whether that side wars going; 
that he 414 net imew whether or not it was geing; that he 414 net 
gee any cover for the meat side of the grinder, 

in reanense te questions by the esurt the vitness 
state? that hie sister was at the maciine at the time «id he emg 
Standing right beside her, 

On cregs-exeuinution plaintiff geid that he had come 
ever te Ehe store with his sister and was in her care; that he did 
not leok te her fer 4ireetions as its what he wan tc 403 thet he 
had gone te her house to visit her; that hie mether asked sim if 
he wanted to stay at his sister's that night, and he said “yea;* 
that his sister left nim at the store until she came back. 
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it was about necn time; that it was quite busy in the store; that 
she had been in the habit of coing dewn there te help; that br. 
Holiender asked her to wait on sews girle whe wanted coffee: that 
ghe weighed out the ecifes for them; that ahe wernt ever te the 
grinder and put the esffee in; that she could not wake the evitch 
Work; that ehe called to sr. Heliandier te ask Kor to turn it on; 
that she thought he didn't answer; that Er. Evory was at the meat 
blieek cutting un meat, apd he anid, *I will turn it oen;* that 
fast befsre he said thet the plabntiff went over te it and said, 
“I will turn it onm;" tnat he fooled with the awiteh but 4id nct 
turn if eon, so Er. Bwory came over snd aterted it; that she had 
Jast turned arcund to ask the cirle what elee they wanted when 
this teok place; that »hen she turned baek she noticed Harry 
with hie han4 in the sribder; that she ania, “fake your hand 
out," that he sai4 "I earnet;" that she pulled on his arm but 
gehe coul4 net 40 anything vith it; that she cet ecared and 
gcreszed; that the meat grinder came shout te darry's shoulders; 
that he wae then ten years oid; that by etanding om Kise tin-toees 
his eyes came Just to the top of the machine, 

Gu Greas-examination she testified thet plaintiff was 
Playing around the machine end thst the action must have taken 
Place when she turned her tack; that slaintiff case over when she 
asked tc turn the grinder ue that Br. Hellander was busy in the 
stere shen she called to him and asked him te turn it en; that in 
Teet she 4id not asx anybody ts turn it on, but ania, "Sew do you 
turn it on?" that Harry then ran ever there; thet it wae Joe whe 
turmed it on; that she 4id not see what kappene’ when she turned 
her back. 

Tne original eeunts were baged on tie theary thet the 
defendants were liable because the grinder wae an attraetive 


for 
nuisance, and it ie urged thet the instruetion to find/the de. 


fendants was oreper on the sutoerity of FPavare v. Jacobucei, 239 
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Til. Apo. 533. In that case we Held that a defendant owner ef a 
machine sisilar te the one which was used by these defendants was 
mot listle om the theory of sn attraetive nuieanee to a ehild he 
had been erdered avay from the machine but whe went besind tae 
eounter and passed a meat barrel in order ta get to it and was 
thereby infured. “e held the defendant was net lichlie unen that 
theory, and ge adhere ts that decision. 

The plaintiff there had been ordered te keep avay 


= 


from the machine. R@ pinimiifyY here had an express invitatien 
from an soployee to ers in the store and about the Sachine, *khich 
invitation a jury might nave foun’ to be with the knowledge and 
acquiescence ef the defendantea. 

At the cleee cf hia evidence nlaintiff asked leave te 
file an amended eount alleging Liability not upon the theary of 
an attractive nulsarnee amcanting to af implied imvitation, but 
upen the theory that plaintiff was present by ah express invita 
tien. Thera are well considered casee holding that the owner of 
eremises may be liable under such sireumstances, Ramsay v. Tuthil] 
Baterial Co., 295 711. 398. 

The proof submitted was sufficient ta teies 4 cuestion fer 
the jury of thie theory; the statute of seendmente and deefaile 
peruite amendments te the sleadinge (see Ili, Rev, Stat. chap. 7, 
eee. 1), st we think the court erred in denying slaintiff's action 
for leave te Tile am additienai seumt conforming te the preof, 

Fer the reasons indicated the judgment Le revereea and 


the cause remended, 


G'Genner and Nefurely, JJ., concur, 
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CARRIE &. LA CLOCHER, Adminiatratrix 
er the Estate of ROBYRT HEBENSTARIT, 
Deceagat, 





Avnelles, 
APPHRAL FROM SUPERIOR GOURT 
va. 
OF C008 COUnTY. 
CITY OF CHICAGO, a Bunieinsl 
Corneration, 


) 
} 
) 
) 
) 


Appellant. 


BR. PRESIDIEG JUSTICE KATCHRTT 


DELIVERED THE OPIATION OF THE COURT, 


Skis wags an action on the case by tae aduinistratriz 
to recover danages for the benefit of the next of kin en account 
of the death of Kobert Hebenstreit., There was a declaration in 
four counts, a plea of not guilty, a trial by jury, wid at the 
@lose of ail the evidenca a motion by the defendant fer au ine 
gtructed verdict in ite favor, whic, was detiled., Thereupon the 
jury returned « verdict for the plaintiff in the sum ef £16,600, 
upon ehish ths esurt, overeruling motiene for a new trial sand in 
arreat, entered judiment, 

The defendant urges that 4t was errer vor the seurt to 
deny ite motion for a daireeted verdict, The declaration charged 
negiigenee in that defeniant failed to keen a sidewalk on the 
mouth wide of West Harrison street between Plymouth court and 
South Dearborn street in safe condition, in allowing the girders, 
besme and foundation wiich sunperted the sidevalk te be and reanin 
out cof repair, in failing to properly construct and equip the sane, 
and negligence generally with relation thereto, because of whitch 
the sidewalk fell and plaintiff's intestate received injuries from 
which he died. 

There was evidence tending to shew that on Janusry 71, 


1926, st about 6:10 9. m,, the intestate was walking upon this aide. 
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walk, wiieh sonsieted of limestone glabe extending Yrom the eurb 
on the nerth to shout four reet rou the building line on the 
south; that south of these slabs there eas a Your-feot priematie 
Light extending from the siabse te the building line; that while 
the intestate with « coemmanion ves thus passing over one of the 
@labe it coll-psed and the 4eceaaed wae thrown inte the barement, 
hie head ant the upper pertion of his bedy being crushed, resulte 
ing in his teath, 

the body wan released by a corpany of tha Gity Fire 
Department which ueed Jacks and blocks to ory up the pertions of 
the broken atone slab, This slah war of limestones, about elrht 
inghes thick, tan reat two inches long, and abeut five feet six 
inchea in width. It rested at the gouth and on an Iebeam and at 
the nerth end was supported by the retaining wall of the strat, 
There were no other supperta between the bean and the ourb. 

The evidence sleo shered that there ware = caal hole 
in the slab and that thia coal hole was about two and a half feet 
in diameter; that the lebanss: was rusted and corroded, and that the 
Slab to the west eff the ome whieh broke tilted dom, 

There was aleo evidence tencing te show that this 
perticular sidewalk wae more than twenty years old, and there was 
geome evidence te the effeet that there were oracks in the slab 
montha prior to the time “wen it broke, The evidenee ales tended 
to shew that the uae of these limestone alabe in a sidewalk eone 
structed a8 Woe thie one wae danrerous, 

tt ie apparent fren thie slight recitaz ef the evi- 
dence offered that the eourt did not err in reSuging to inetruet 
the jury in defendant's benalf, ae is contended, 

it is also urged that the damages are exeeasive. The 
evidence showed that the deceased was eighteen years of age; that 
after leaving high sehool he had been employed for three years by 


the Great Yestern Railroad company; that he lived at home with 
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hia mother; that his habite were good; that he earned 24.40 a day; 
that his earnings were turne® over te his mother, she in turn 

providing him with spending woney, The damscee are high, bat not 
fo excessive as to Justify a reversal. (feming, Adur. v. City of 


Chieage, 237 Ill. App. 6373 3 ie, 239 Til. 





App. 671,) That the money value af life and health has been ape 

preciating while the purchasing power of meney has been deureciate 

ing in recent years, see Deloshery v. GSuinian, 210 ill. App. 321. 
Bor the reagons indicated the judgment ta affirmed. 


APFIREED, 


O'Connor and KeGureiy, JJ., concur. 
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Ba, PRESIDING JUSTICSg ZATOHATT 


DELIVERED THE OPINION GF THs COURT, 


fm Bareh 10, 1927, the same being one of tha Auy 


a 


ef the Eareh term of the Sucericr court, the pisintiff acean an 
®z parte trial before a jury obtained 4 verdiet fer the ar of 
$5,500 in an action on the cese against the defendant for slander 
and judgment was that dey entered on the verdict. The next day, 


Zarek 1}, the d4efentant sade s metien ta woes 





The eetion was continued trex time te time until 
the sage heing the last dey ef the Hareh tere of the court, en 
Which day an order Ware entered denying the satien, Thic was en 
Saturday. 

On Konday, april 4, the sume being the first aay of 
the April tere of the court, an order vss entered staying the 
writ of execution. Gm Acril 6 pleietifY seved te vacate thie 


erder. ‘This setien was continued from time t6 time wnhtil Tune 


a 


23, the same Geing one ef the days of the June tere of that court, 
The order staying the execution was then vacated. 

On the fellering day, June 14, the esurt vsested the 
Judement of Naren 16 without netics, an? from that erder this 
a&opeal waa perfected by the nlisintiff. 

The court having jurisdietion at the time the fudge. 
ment wan’ entered and the term of court having expired, ne motien 


having been made under section 88 of the Practice act, and the 


eourt heine a enuri af tar and met of equity. the order setting 
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anida the sudement of Kareh 160 was ontered without furiedictioen, 
Refendunt elites Hooper v. Seymour, 328 111, 134, 

but the order there ontered warn upon petition te «a seurt «ef 

aquity and the case de therefore cloarly distinguishable, 


The order anpeale:t Pron La reversed, 
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RUTH 8, SHISHEE, 
Appellant, 
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#8, BRESIDIAG JUSTICE natToasry 
DELIVERED THE OPIEIGH Gs THER couKe 

Thie wag an action on the case for peracnai injuries, 
Pleintiff im her deelaratien slleging that while ssising toward | 
the north on Austin tboulevert, = public etreet, which rune nerth 
and seuth on the beuntary line between Cclesge aii Oak Park in 
Seok ecunty, nesr the intersection of this #treet with Superiar 
street, wother publie highway ranning eaet ond west, and while 
in the exercise of 4ue care, the defendant se earelesaly dreve 
Sis autesebile ae te strike and tojure her. Kegiigence was charged 
im several ccunte in varied phrase, There waz a plea oF net guilty, 
a trial by fjary, sed a verdict for defendant; a wetien fer a new 
trial was ever-ruled and judjwent entered upon the verdict. Tre 
*rrors assigned ané argued are that the verdict is against the 
weleht ef the evidences and that there wae error in giving and ree 
fusing gertein instructions, Yhere huve been three trials cf this 
esuee. In the firet trial there was a verdict of guilty, slsain- 
tiff's damages assessed at $2506 and a new trial grented upen slain- 
tiff's motion. At the seeont trial the fury 4disasreed, 

The evidenee offered for plaintiff tende4 te shor that 
between six and seven o'eleck op. o. January 10, 1995, alaintifr wae 
Walking or the weet side ef Austin bowlevard tevards the nerth: that 
ag sh* preeeeted north at the intersection ef Austin boulevard and 
Superior atreet she stepped frou the curb, having first leckea ts 


the merth, west and east te ese If any traffie was éczing, and that 
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Jaet ae she stegped afi the curb she was struck by an automebile 
ariver by the Sefentent whe wae driving hie machine asrth an 

Austin boulevard ond wade a left tum fate Superior strest, ‘Several 
é6ther witnesses testified thet the defetidnnt at the time ef the aeeie 
4ent admitted that he wan at Fault, and thse teatineny of the plaine 
447f as tse the manner in “hich the accident securred is corrohe rated 
by a disinterested witness. 

she deVeniant tesiiiicsd, herewar, 
guestion he drove nerih of Austin toulevard on ihe east alge of the 
atreet. He auys thai «hen Ne Game t¢ Superior sirest there sen 2 
Maghine soning frou the nertc and Be sleved down aid let it go by: 
that ae started te drive west doesn the mort: egide of Suserier street 
Shen he @aW & wesiam cavlag Trem tne south very Feet: tnaet Ke threw 
on hie brakes but did net avoid Sitting Ber. <A neSRey of the dpe 
fendant riding with nim at the time of the aecident, testifies at 
the trial (he wae ten years of age vhon the sceideni eecurred), 
giving rather uneatisfactory evidenee tending to eerreberate the 
testimony of the defeniant. 

Plaintiff urges that the verdict war sanifestiy acsinet 
the wel ght of the evidence, and that scantention falase a rether clese 
question. However, as the ease Busi bs tried again, ©e shall net 
aiseuss the weight sf the evidence, 

O68 & Peeord sue as Here sosears, it is izeertent that 
the inetructicre se to the iaw upyilesble shoul be securats, tote 
Blaint Le made of defendant's given instruction nuster 18, which is 
ae feliors: 


“the court instructs the jury that the fset that the eeurt 
has instruste¢ yeu respecting the matter of weasure of damages 
which muy be sliewed te tre plaintiff, in ease you find that she 
is entitied to recovery under the evidence and these instructions, 
and the facet that defendant's seunsel may heave diecucsed thia sub- 
daet in argusent before you, ia net te be taken oy regarded by 
the jury ae ieplying im shy vay that either the court or said 
eounsel are of the epinien or are adsiitins thai the piaintirf ie 
entitled te sm allewance of tuzages in any amount wrateoever,* 
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Tn eomneetion with ker eritictem af thie (netreetion 
BLaintiffY ealies attention te ths Fact tat the sourt refused te 
give plaintiff's requested instructisn aumber 2, by ehich the Jury 
weuls have been telé: 
"The Jury are inetracte’ that ‘hey, under the inetructions 
ef the ecurt ans from the evidence in tas cane, ure the ashe 
judges of the facte ir thea care, and the esurt does net intend 


by these instructions, or in any other manner, te indicate tea 
if the raze? 


them his esinier op the facia or the merits of 

He *hink pisintiff wae entitled to instrection nasbar 

2, aid that defendant's instruction number 1E was faprorer, in that 

the jury might be led te infer fres the lansuspe inat the eeurt and 
eounsel fer defendant were af the game eniniean, The aefendrant 

@ays that an instruetion similer ts palaintiff's rafseed instruction 


nusber 2 was eonfermed im Shisser E, $4 713, 





App. 191; bat the inetruation thera siven 4i¢ net limit the fury te 
the evidense «iver in the nortienler case, We thine that tnetruee 
tien number © shoul 4 have been civen, and that witkeut an tectruse 
tien te the fury on the scint esveress by that instreetian, @afendant* 
isetruction number 15 le subject to critielies ss tendins te aenfuse 
and Bislead the jary. 

Defendant ales compicsina ef instrostion number 14, 
which is as foliess: 


"The ceart instructs the fury that op the oesastien im cuese 
tion, the. defendant operating end in ssarge ef the said autemoe 
bile was not required to anticipate or suard arcinst any nee 
tione er conduet on the part oi the pisinthii net reasonably te 
be expected uniter the cireumetonees, smd the lew <i4 net reesire 
the defendant operating the said automobile te regulate His cone. 
fact with referense te the actione er cencuct of the plaintiff 
which could net reasonably be capected under the circumstances, 
and if the fury beliewe froz the evidence thet the slaintirfr 
maddeniy, unexnectediy end without warning te the defendsnt 
operating eald autemobile, walked er rem 4irestive ic frent of 
the anid autemebile, and there wae nething whieh sould or weula 
Minee the defendant onersting e2i4 automebile usen netics ef 
such sudden and unexseete4d action er conduct on the wart ef the 
Plaintiff, if sueh aetien wee sutten and unexnectet, ana if you 
further beliewe tuat the plaintiff thereby received the infjuriee 
complained of and the Aaefendant epreratines sai4 sutamebite waa 
unable te prevent the accident after 4i #ecvering anid sudden and 
unexpected act on the part of the plaintiff, if any, thes the 
eel cannot recover and veu choulA find the defendant nat 
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Se de nat hesitet>s tn gay thet irreessestive of ether 
instructions, the civing af thie imatruetion unter the faete an- 
pearing in this esses is reveraiblie errer. As sicintiff scints 
eat, there ie an agsumptien that plsintiff's setiongs were une 
expected although that ras a sentreverted eeint under ths avitenss. 
The instruction ie argumentative and afgumes that tt was neerssary 
fer the plaintiff te give warning er noties to the defendant: and 
it directa a verdict but doss ast imeose uren the defentest the 
necessary <laient ef ordinary care in tue driving ost his machine, 
Soviteky +. knigterkecker ise tc., 276 111, 162. tt is of course 
elemeptary that an imstruetien wien direets a verdict must inelude 
@ll the @¢lementm which the jury muet neeerearils find Ln srder te 
return such verdict. 

Ser the errore inéicatest the futsmant ia revered 
al the esuge recanted, 


REVERSED ARB RESAST, 


G'tenner and KeSurely, J7., concur, 
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BLLA &, FREEREAR, } w 
: Aopalles, } 
} APPTAL FROM MUETCTPAL court 
¥e, 
OF CHICAGO, 
&, FRARK HOGAN, ) 
Ayrellant, ) 


UR, PREGIOTNG FUNTION MATSTETY 


DELIVERED THE GPINTOP GF TRE Coun, 


This appeal is from an order denying a motion of the 
defendant te set aelde a judgment theretofore entered by ceonfeasion 
under the terms of a written lease. The Juciment was rer 8206 and 
attorney's fees, the rent being tor the last month rer which the 
term wae desizsed, The motion of defeniant was suprerted by an 
affidavit waien vag not and, under proper practice, eould sot be 
contradicted. 

The defendant by this affidavit averred that he kad 
& @oot Aefenre to the sult on the merits te the whele of the 
Plaintiff's Aesiand; that thia defense wae that he had padd all the 
rent reserved in the lease unen whieh clsintiff based her claim 
exeept the rent for April, 1927; that after he paid the rent fer 
Marth, 1927, and prier te Baren 17, 199%, the slaintiff lesser teck 
possession of the premises deveribed in the lease, toewit, apartment 
Me. 2 om the seoond floor of the building at 5315 Kenmore avenue, 
Chicago, and changed the lock on the door of the apartment or caused 
it te be changed, so that affiant's key would not omen the deer and 
affiant wae unable to enter said apartment; further, that during 
Waren, 1927, plaintiff leaser being in possession of the apartment, 
without notice te affiant and entirely without hie coneent or per 
mission, by her agents Aiswantled and receved a11 the eleetrie Light 


Tixturee in the anartment, rewoved the iee-box and kitehen sink 


from the sportment, knoeked out on entire partition between two of 
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the rooms in the apartment, plastered the walis and ceilings of 
gome of the rooms, and otherwise rendered the apartuent untenante 
able and impogsible ef passession or sccaupation by affisnt. 

It is of oourse elesentary that a lesvor who takes 
ponsension ard excludes the Lesage eannet recover rent for the 
time furing which the lessee is se exeluded, The plaintiff, however, 
Saving 


contends (aerreetiy) citing cases (Glisere v. German Rank, 











8 Til. Ape. 442) that an affidavit ia to be construed most strongly 
againet the party making an spolication te have the Judigwent set 
anide, Invoking thie rule, the gplsintilf urges that the affidavit 
does not state that the 4efendant was in possession cf thea premie 
sep at the time the plaintiff committed the acts aoaplained of, and 
ehe gaye that the court may not infer this ond the facts averred in 
the affidavit mast therefere be consitere4 as thouss the defendant 
were not in possession of the presises at the time of the oeeure 
reneea mentioned in the nffidavit; that in fuet the only legical 
Goneclusion that esn be drawn is that the defendant Was not in 
porseansion of the oreciece at that time but had abandoned the same, 
Plaintiff netnts owt that the affidavit deen not aver 
that the defendant had any furniture or other househneld effeete in 
the anartment, and that thin slao supports the sonclusion that de-~ 
fenfant had vaented ant abantoned the aranieses eens time orier te 
the month of Vareh, 1997. Ghe save that if the defendant was net 
in possession of the premises during the gents of Lareh but had 
abandoned anda vacated them prier therete, then under the terme af 
the lease which is in evidence, the plaintiff had the right to 
enter the premises and take poseeselen of them «eithout notice and 
without precess of law. She points out that the affidavit does 
not aver that defendant was foreet to surrender the preuises by 
fearon of the acts of the nlaintiff, or that the defendant did in 


fact surrender the premises because of these acts; and she argues 
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that a lessee whee relies on 2 constructive eviction te aveia the 
paysent of romt nust plead and prove that he surrendered the 


presices beesuse of the agts of the lesser which sconetituted such 


eonetructive eviation, 





», 20% 12, 


App. 173, }2 ITLL, App. 347, are 





elted to the point that a plea to om aetion Sor rent which relies 
upon a conatructive eviation is bad it it faila to sugw a aure 
render of the prenisce. the Tacts here recited tend to shew an 
actuel rather than constractive eviction, 

It is not denied that am affidavit of thia sort is te 
be construed most etrongly againet the defendant, smd all sahiguous 
Statements therein reeclved in defendant's raver; but a majority 
of this sourt are of the opinion thar thie rule doea not require a 
Aeferdtant te negative in an affidavit of this kind every conceivable 
facet or state of faats under which the defenisnt oient be Liable, 
Thia court therefore holds that it was not necessary that the affie 
Aavit of 4efendant should negative defendant'a abandonsent of the 
premises prior tc the acts tending ta cenatitute an eviction; that 
the affidavit set up a gocd defonsa, and that in the exerciae of 
# gound diseretion the court sheuld have opened the judgment and 
permitted’ a trial on the merits. 

Yer the reasona indicated the order acpasled — is 
reversed and the cause renanded, 


REVERSED ALD REMARDED, 


O'Conner and Keturely, JJ,, eoneur. 
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3, STLLIG HORTON, Adainietrator | y- SS 
ef Estate ef TILLIA . HORTOR,  } 
Deetased, ) 
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we, j 
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LEON B, SITOMER, 
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DELIVERED THE OPIRIGK GF THE COUNT, 


the pieintiry sued ag adninistrater fer dsnagesa for 
the death of bie intestate and filed « declaration in several 
¢ounte cuarging negligence of varled kinda, and alleging in ane 
count that defendant's negligence was wlifful and wanton, The dee 
fendant pleaded the general insue, and there ware motions by de= 
fendsnt at the alose of sisintiff's evidence ond agnim at the 
clese of ali the evidence for an instructed verdict, which were 
feniedA, The fury returned a verdict of guilty, agsessing damages 
at $4,000, for which amount, sfter overeruling motions for a new 
trial end in arrest, the ecart entered fudomant. 

The A4efendant eontends that the metione fer an ine 
atructed verdict should heave heen granted, and trie tse the prinelpal 
error nesigned snd argued, The gereunda urged are thimt there ia ne 
evidence tending to shoe that the intestate was infured ag a result 
er the aecidert; or, Li is sadd, If this be soneeded then there ia 
no evidence tenting to show that the intestate died sae # result ef 
the injuries reesived; or, 1t is argued, if all these foote be 
conceded there ie ne evidence tending te shew that the deceared 
was in the exereies of Sue care. 

It is net contended that there is any evidence asga~ 
tiving these facta, wat only that sll the avidence offered and 


reesived fails to establish ony ene of them. In determining that 
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question the rule to to apslied i8 wall eateblished, If there de 
any evidenee fras whieh, teagether with ell rengonable inferences 
to ba drawn therefrom a jury eould reazonably find such feat er 
facts vere groved, then the contention cannel be sustained. Libby, 
Mokeill & Libby y. Cook, 222 Til. 206; Bavine v. Galiano, 272 thi. 
166; Keliy wv. Coicare tive GCOe, 235 Tli. G4G. 





Ie eeneideration of these poliste 1t is aise imvertant 
te notices that defendant filed no special plaa but relied upen a 
general flea of mot guilty. Undar the praetice of thia state, 
this plea denies only the wrongful set sileged and fess net put in 
fawae the ovnerahip, possession er aperation of the instrumentality 
er nroperty which osused the injury. Whatever the rule may be in 
ether atates, this rule is established in trie state by a lang Line 
of decietons which are cited anda sdherest ta by our Sunrexe eourt 
in the regent case of Rustler v. Sayes, $271 TL1, 275, 

he Ageelaration avarred tiat the S4d¢egased met nie Agath 
January 1, 1926, at or near toe Latersestian of Brostway and Derwyn 
avenue, twe public hichwaye in Chicage, ag a result of having *¢en 
struck by a motor venicle cperated and cantrolied by the defendant. 

The evidenee offered in beusl! of slaintiff tented te 
show that the deceased lived at the Some of hig father ot Ko. 1S8li 
Touhy avenue; that Decesber 31, 1925, he with others olayed bridge 
nt home until about eleven etelock in the evening, when he went 
with eoepanions to the Edgevater Beach hotel; that he left there te 
go howe at abeut 2:30 in the merning af January 1, 1926, at whieh 
time he aoneare’ "perfectly natural,” hile he was at the Edgewater 
Beach hotel there was a large erewd there dancing and drinking, and 
the groun with the deesane4 sireulated sround the erewd at various 
tables ant danced, but the evidence tende te thew deseaced did not 
drink. 


Defendant says that about threes e'aleck of that morne 
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ing he wae driving a Buick sedan and turned west te brondway; that 
the morning waa fegey; that as he left Poster avenue and started 
Herth on Bresdway ne went sbeut twenty miles an heur: that he 

444 not see a Checker taxieab there; that he kenrt Wis ear at the 
Catalpa, a nublic gavage an the west side of Yrosdway; that he did 
not eee anybody at Berwyn avenue: thnt he, however, 410 het tar 
into bie garage wher he eame te it; that he eould not get in there 
Peqause there war heavy traffie celov nerih: thet there was «a Yellew 
@ab atation serese from hie garg@; that ene he got a bloek beyond 
the garage he was etepped by a Chenker taxieab driver vhoe blew « 
hern; thut the driver told him that he had knecked somebody down, 
and defendant sald, “All right, if yeu think so, I wil: go baek:* 
that he went bask to the plaee but dide’i gee anybody tueré: that 
he put his car up for the night aid went to bie nome at §685 
Yinthrep avenue, and that he had heard nething more about the aceie 
Gemt until the next Saturday. He maya that the only rearen tat he 
passed the garage was beeause ar the Yeliow cabe and the heavy 
traffic; that Li took prebably ten or twairve minutes to ge three 
kloeks on Breadway; that he wae going about five smilies an hour, 
vory, Tory elow; that when he tarned sround and went boek Re came 
to Fervyn avenue; that when he ercesed Berwyn evercue there was 
gar in front of him, and aa he went nerth from Foster averae te 
Broadway he follewed so car, and that he eould not eet ahead of it. 
He further gaid that he 4ia not rewewber what he testified te hae 
fore the coroner two years borore,. 

Harry Stein, wie teatified that he was a driver for 
the Useckear Taxieab Company, seid that en the morning of January 
ist he was going nortan to Segera Park whith a pansanger and vas 
driving a Cadlilae Gheoker cab on Brosdway, whieh La fifty Peet 
or more wide and at Berwyn avenue about thirty or thirtyefive Feet; 
that he fire} saw the yourg man in the aeceident on the nerth track 


in front of the car; tuat there vas a Buick ahead of bim; that he 
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was Just about five feet behind or the right side ef himy that thee 
Buiek wae traveling in the north street: ear tracks; that whe: he 
firat eaw the youhg wan he was ubgut five Feet from tae PubsBke sedan 
that the young san Jusped sed irisdt te daidge the eur: that the 
young wan was enecked dewkj that the witness theught he miznt 

eave bic bet he 4i¢d ust get a chance; thst the Buick sedan wag 
traveliing about teenty-five silee an Nour; tat the witnase 
chased efter the Buick, caught up wits him and seid, ‘You knocked 
& Ban dewn, hy didn't you stop?;* tnat the man oseeed ap the 
winéey and the witnerns recested what he anid, when the man turned 
areund 16 ¢6 kaes te the slace waera the gan was knocked dewn, 

The wiinees identified the man in the Buiek sedan as ison ©, 
Siteomer. 

Thies sitmess furtuer said that when Be vant back to. 
the glace "he wae etill layiers down in the middle of she sireaet. 
Shere were guite a few people there. f parked my ear and went 
looking for the Suiek sedan, i 414 set ase the man in the Buiek 
after that.* He said that the “wan #ae taxen to the Roanital. 
fata witeeas further anid tust he testified before the career, 

Della Burke testified that ehe ie a trained nurse, 
twenty-five yaars oi4; that ahe wes waiting for « strest ear at 
the time of toe secident; that she saw the young man step cut te 
2¢es ir & Gar Waa coming; taat she locked in anather direetien snd 
the first thing ahe knew tne bey Kad been hit and throen abeut 
twenty-five feet; that ii wae a eedan automobile and kept on 
geing; that the sutomebile was moving abeut thirty miles an 
hour; "I saw a street car coming from the south abeut a bleak 
evay. I ran over te <here the bay wae lying ant trie’ te Lire 
him up, I felt hie pules and it beat @ little faintly. I stayed 


there sheat ten minutes. «<** And “hen he Lay there he Lay fust 


like he was dead; he lacked to me Like he war dead, ‘here were a 
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let ef Bachines soiag bagt there at the time, coming from the ether 
direction. I tried te Lift iim us te see, and he was a dead wel srt 
ec I figured he was dead. The aan made me get sway Trem the hedy. 
@. 44 vow do anything else there other than that’ A. Ii feit 

hie sulee and it beat Just a iilitle, faistiy, that was sil, At 

that time I had been werking as a nurse for tws years. I an a 
graduate registered nurse, * 

Ere, Agnes Furrey,  cterogranher, testified thet at 
the times in susetion she was a coupenien ef Della Burke an¢ eaw the 
acoitent; that the bey furped to the west side ef the street; thet 
the frent part of the ea threy his us «@ fer fert onf then he eas 
threen te the other side ef the street; that he Landed about thirty 
fect are, and lay nerfectiy still; that ane then sas eayeral care 
eoming from the north smd tes «6f theae fan ever kim as he lsy in 
the street; "he was lying perfectly stili, = 4e ost srhov whether 
2% Wee alive or pot. **** The sutemebile that struck the boy «as 
ecing shout thirty-five te ferty miles an heur. I did net near any 
gignel or hern.* 

Sis father testified taat ¥illis Herten, whe 4iea 
January 1, 1926, was tventy-two yeare old, snd Frank Henderson iee- 
tified that he lived wiih the Hertans; that he knew ¥. L. Herton, 
the decessed, in his lifetime; that srier te His 4deats he worked for 
wRisfather; that he had ferzerly worked fer the Tribune; that He hed 
= threueh high eehoel and Rad taken a post sreaduste cnurse in the 
hich school; that he rent to beseiness eslliere and then te the Unie 
versity cf Illineis for a year; that he leeket te ba very heal thy; 
thet he earned forty doliars a week; thet om the evening ef Hew 
Year's 1925 he was at the Horten aeme; that there were three young 
men there, his niece and Himwel?; that they were visiting and playe 
ing ecards; thai they left about cleven e'eieck; that the deceased 
paid hia mether and father eight dellars a week sut of hie Sal ary; 


: thet the witmess learned of the accident at three a'scieck in the 
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werning: that he wernt its the Lake View joe ital and saw the young 
man, Yillia Herts, there an¢d that he was dead, 

4&4eelying the rule of law ecich has hareterore been 
gtsted, +e think that in wiew of the sleadinga the testineny of the 
Gheeker taxicab driver connesting the defentant £135 the seeident 
in whies: the bey was injured, the tazing of the bedy te the hespital, 
the defendant's adeission that he teatified at the inquest, the 
admitted time at which the secident eccurred, atid the feet that 
the wltnesgs Senderscn, whe Fas a broethereineliaw of the father, went 
to the ake View Resoital at three s'’cleex in the serning and found 
Sillia derten dead, a jury could ressenably infer fren the evi- 
dence, tegether with fucte which suet be considered as adzitted by 
the pleadings, that the young man injured by defendant's car cn that , 
merning as plaintiff's intestatey and taat fast being conceded ve 
think there ie Little merit te defendant's other cententionsa, ‘The 
mature ef the accident, the elreumstamecen aa teatifica te by meny 
witnesses, in particular the teeticany of tne nurse as to her exe 
atzination ef the 4eeeaseé iesetintely after the seeidest, sna the 
Besitive ersef f5at he eae in eccod health prior terete sna died 
alwest faosdiately theresiter, are facts from “hich hia death as @ 
result of the injuries: guztained micht be properly inferred, 

it ig seserted, hawever, thal esneeding the foregoing, 
Blaintiff is severtheless not sniitled tsa recever because the an- 
contradicted faete show teat the deeeuped was sot «tb and just ericr 
te the injuries in the exercise 6f ordinary care fer ais safety. 
Tt is said that he was therefore guilty ef sentributery negligence. 
it 4s ordinarkly true that in erder te recever in a case of this 
character the plaintiff must allege and preve that the deceased was 
in the exereise sf due care snd eaution st and just prior te the 


time he reesived his injuries. Eewell + 





261 Til, FOR, Gne eount of the deceleration, however, charge’ the 


4efendent vith wilful an4 wenten conduct in driving Sie autenebile 
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againet oluiniifsf's intestate, ani we think we erxnnnt asy there 
wae no eviderce tending ts sustain that charge. In such a eendition 
ef the record, it is wrnecessary te preve that the deceased wae in 


the exercise of due cara, Srom vy. 123. Zarmina, Co., 319 i113. 325; 





@alldren Saprese Gs, v. Erug, “91 111. 472, Mereover, undar ail the 
facts as same appesr in the evidexce, we think the auestion af dus 
gare wae one for tre jury. 

the defendant alec eompicings of the inatraetions givm 
ta the jury and especially ef bo. 1, which teld tae jury "that the 
Plaintiff is met beun’ te prove hiz case beyend a reasonable doubt, 
but is only beand te preve it by 2 prenendersnoe af the evidenee, 
If the jury fin4t that the evidence bearing upen the issues in this 
ease srenpend-rates in his faver althene: but glivskhtiv, it sowl4 be 
gsuffileient te Justify a finding of the isomer in bie faver.* In tke 


ie Service o., Ko. 31713, not yat ree 





Frécent case of Jansha v. Publ 





ported, after rewiewing the sagen, we 42clined te Seid that the 
giving of thie inatruetion censtitated reversible errer. 

Defendant also complains of plaintiff's instruetien 
number § as eskoulated te welsiesd the jury beesuse by it the jury 
was referre’ te the plaintiff's "decleration,* whereas the declares 
tiem had been amended, and defeidant therefore claims that the ine 
atruetion sheuld have referred te the ‘anented deciaration.* fea 
Must ateume that the Jury -hies passed avon tule case was intellie 
gent, and that being assumed we cance? think thie inatruction vss 


wielestine. 


Defendant also comelsaing that certain lnetructions as: 


to the lew of sentributery nealiscencse ap requested by the defendant 
erroanesusaly 
were/refueed, Ye 40 net think sc en thia reesrd, 
fhe fJutement is therefore affirmed, 
AFPIRE SD, 


G*Conner and HeSurely, J1., coneur, 


“geecd Yes ontne Ow Setar ew Ske ,etedesse? eo! Tehiniele daatage 





golsiiaes a dem al vegindd fast whadewe of yabtuss abaskive oa sav 
oxi Bew Seeaseet “ous Tadd Pave at deseninsers ad ek ,b1a09% edd te 

she ELF Ole (gu fenleset ait ee Ria ub te atone = 
es? tis eehaw ,cevoeved STH .72E 2o sause: 







“gph 4s Retdabup Oly Anta’ ew lebaubive Gad At Shdqta ome ak” #3 se 
etwt ef 28? ‘ano aaw Y e786 : 

asvis upoldouugont eA3 ts ania tgaoo sete Juehus'toh ont 
‘gad sand® veut add Bie} ‘ Bebe _f .o8 te wiistowaas bes cent ead’ * 
.f886b eidutcasat 8 Baoged baeo aid evowy of bawed tom a) ‘isda 
eouabive eff! to ‘ecaedat aowote a “a #3 evotq ‘et ‘hemod a ine ae dus 
gidt ai ‘eanedd odd mous ankiasd ‘gonehive add ‘gent “palt wre act a 
‘ad Sisow ah “widite bis dit Sylieti ke tovet ‘eh m2 setatiiincere case 
ect af * Seduce? eid sf essed aut Ye nce A weeldent bad Santer 3 
at goy fon [EI8fe lee {go sotvese eater oias ot 












edt Seid Siet ef bent teed ew jesces ant siiibleed Bode” bettog 
wai . tHTTS erdtexsves feryudiienss nolveuriest abee: t's nivky 


yh ote vi we 





aeleeucdest ef Piifateta te ania ques eeke” ‘diated 








wink odd SE yd conaacd ctut ody feetela Of Betetvodes de A xeden 4 

” ~piieetoah wate dawtede * He benedtonk™ attisnksta ode ‘of Rp ae Pred 
with ads sant aatets sicleteus “Faxhaeteh Kae Saban doee ‘bed ‘pots 
ge del dasatoo® Betndia® 23 33 ‘Bertetot ‘diel hiwera aottestte 


ee 4 wee B 3 Bg Ses Ve 4 
| wiliagai tae gedn 2h8d aeee hasaaq “pols ett ‘oat “aslo Lenn fe ve 
core i. oa 









ae neisonstead ety Raled herr ‘ow bemmeas gaked fads so ,teey 
i ge Set 3 ae rau e ee. Gk ee Sa eee eS bi nal hiay a 
ay Ree abs #e Lae cht 


ate eustiewrtent atabtwe dade anteteees oats fxanadtet” a 
Aantrteh ew bevaoitied "We oat Eigén ¢tbtudtainds Yo bead howd “ 4 


‘[eroget ehdd ad Gacdatd® tod oh @¥ be 
(haere The pietereds af ausamtut, ot. 







cots, RRL: i ot Sowned ot wet 








Por 


427 «© 323468 


ggeeiiats, 
ea X, 
wie , 
: 





TAS FPORSMAR TRUST & BAVIEGS EANK, 

éa@einistrater of the Sstate of 

GEORGE ECERUZ, Deceased, 
Appeliant, 





SUPERIOR CGURT 
¥S. 
QF GOGH COURTY, 
HOYAL BOTCGH DELIVERY CGEPARY, 
@ sorvoration, 


an i a eh pine ima Ma Menai Feces Ragu an 
si 


Agpeiize, 


ee Wyss te ot T <P eee g AMP SSE hE 5 ety ep eee 
MH. PRESIGIBG JUSTICE ZATCSeTT 


DELIVERED TS OPINIQR GF THE COURT. 


Tne plaintiff sued «6 aa4ministratier fer dastaces by 
reaser of the deat’ of ita intestate ag a remalt of injuries suse 
tained, as averre’, tnreug:i the neglizence ef toe 4efendant. There 
wag a trial by jury and a verdict for the defendant upen which the 
eourt entered Judgment. 

the errere assigned and srgued are thai the verdiet 
Was centrary to the law and the evidence, and there were errors in 
@iving instroetions for defendant an4 ia refusing instructions of- 
fered by the plaintirr, 

Plaintiff's intestate wan a boy slx years of see. He 
died ae a result ef injuries skies he sustained in o eellision be- 
treen a truek driven by an agent of the defendant and 2 fivee 
Passenger touring car in which the decessed was riding, Fhe acei- 
dent occurred at the intersection of 14th plaes and Laflin atreet 
in Chicege en September 2, 1924. Fourteenth slace is a publiie 
street extending east an4 west, and Laflin street in a publie high- 
way extending merth and south. 

The Ferd touring car vaa 4riven by Samuel Fuata,-and 
Gustave Arger eat with the driver in the front weat. The 4eeensed, 
hie brother Fred and John Arger wat in the back seat. Samuel Kusta 
Was 21 years of age; Santage Arger sixteen and Fred Hebruck ceven- 


teen years of age. Kuste was te owner of the Fora car and had 
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owned it for four or five monte. He had been 4riving s esr fer a 
year ent es half, Se knew his brakes wers weak before he etarted 
the trip. The car was an open one and had ne speedometer, but 
theres whe rede im it testified fer slaintiff thst it was going 
abeut 18 silee an heur, Eeth strectes were shout 45 feet vide, 

The Ford car wag going west 6» the nerth side of l4te pleese, the 
truek enmines merth on the anet side ef Laflin street. 

The wlineaseer fer the plaintiff teetifiedt that the 
truek etruek *15 Peay bo of the Serd, breke the to rear wheels, 
the windehield, the steering vhesl and eracked the crank esse of 
the Ferd. ‘They testified that the Ferd was thrown nerth and seat 
ta the curb and ites parsengera threwn cut. fhe wlinesses for pleime 
nirf eaid thet when they aporesached the interseeticn they saw the 
truck coming aimost 7 er 75 feet avay from the seubheast curbline, 

The truck driver testified that he was 23 years ef 
ag® and Rad been a chauffeur in Chieazge tor & ysare; that at the 
time in questien he was iriving a Jeleaen Lekoon open body, a#take 
truck; that the brekes were im Ae-l condition an¢d the meshaniem was 
in perfeet condition; that the only lead en the truck vas 25 nieces 
ef veneer cenels; that if was a nies day and the etreete were dry; 
that he head « speetometer on the treek enich registered about 12 
milee an hour; that when he get sbout 10 feet from thse corner ef 
14th plisee he blew his wahetle; that the eachine in which deceased 
was rising same aleng as the rate of 4: or 45 miles a: Keur with 
five young fellewe in it mA the top dewn; that he wae just abeut 
Sor 6 feet from the earner whee he noticed tue car coming; taat 
he stoppe¢ there ant these beys drove richt om; that inetead of 
continuing west the way they were going, they tried te sake a turn 
tewar4 the way he was coing; that their rear fenier heexed his 
Fight fender and threw a chil’ eut; that Re picked up the enild and 


looked for = drugstere er far a policeman to take Kim te the hespite) 
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that a man cassie aiemg in a Pulek and pe asked His if he would take 
the shila te a Roepital, whites the man eald he would de: that the 
witnees then went baek to tne enrmer and notified the police and 
then tried to get bis witnesses, 

Tas truex driver ssid he tould Judges that the ether 
ear was ening about 8 or 56 miles an hour ae ii came seross the 
interssetian: that it 414 net seer to sle® doen; that he etooned 
Tieht there; thet the rear ef hie truck after the ceeldent was 
about 6 te & feat beven* the ecuth curb of Laflin street and 
abeut 6 feet mort af the curb on 14ts olsee; that the truck was 
abeut 16 feet lenge: that ths frenk and «fF hia truck muet hore bean 
about 15 feet nerth of the seuth line of L4th pisee@; that the Fora 
esr landed on the seorthvest corner with one sheel on the sidewalk; 
that ne one Fell out when the “ora hit Bis truck; that just the 
rignt front fender was dasaged but mot badiy, and tse chaualde of 
his truck was injuret; that the Ferg 4idm't sound any warning be= 
fore it hit him: that he reached the interseetien firet; that he 
atarted te eress the irtereection about 25 Veet back, 


He saye that he saw the ear apureuch from the right «as 


he gest to the cerner; that he comldn't see if before he got there 


beesuse sf s fenee: that there was a bars or fenee sf some kind and 
he govultn't sea over that fernes: that there tas methine te blaek the 
view exeest the fence, whic: wat so higk that he couldn't see over 
4%. Ne deried that the rear ent of the Ferd war hit by the left 
side of kis trusk. He eayn that wien be sas the Ford coming west 
he just ewung hie wheela vest for not mere than a foot; that he was 
mot at the morth qurb Line at that time but sulied the truck over 
after the aecident, 

He gays that eaen Ae got te the cerner he had a full 
view of 14th plsee; that there was netsing on the sidewalk te bleak 
hie view; that he eaw the Ford about 25 or 36 feet down from the 


interseetion; that rhen he came there he elered up and wae traveling 
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ebest @ mllee ax heur: that he fisured that He went ahout 3 feat 
Whe: he saw the Fora coming until he stopped; that he eas to the 
south curb then; that he eaw the ear ceming 3 feet sray: that he 
wae at the sidewalk line, @ feet back frow the curb: that he put 
on his brakes and went esabout 3 feet before he sionped: that the 
truer 4idn*tt etep south sof the sidewalk line on the south side eof 
the atreet; that the troek stepned north of the sidewalk Line, 

H@ Says that the right front fender ef hie truck eame in contaet 
with the Ford, the outside of the nose part ef the chassis, and 
there ta fust a shary erack there: thst the truck weul4é nest have 
Kit the For’ at ali if the Fora ted eentirved the way it was 
going, but the 4river trice4 te unke = turn the same way the driver 
ef the tieuek wae coing, amd that hie rear fenAer hacked the front 
fender «f the truek snd threy the shila ent. 

She verdiet of the Jury indicates that notwithstanding 
the greater number of witnensee teatifying fer the plaintiff, the 
dary believed the testimony of the driver ef the truek; snd upen a 
earefal examination of ali the evidence wee 46 net think thst the 
jury erred in this respeet. indeed, the reserd discleses that ne 
witnese waa nut unen the etand te Aeny the fsucte aa related by the 
driver of the truek, snd therefore on anny material facte Rie evie 
denee ig uncentradicted. On the ether hand, seme ef the vitneeses 
fer plisintiff s4mit hevines given = different version af seme of tie 
faete at the enmnerts inquest, ard other facts es related br them 
are in seme reeneete imprehatie. The Jury war evidently of the 
opirion that theee beys were infdulsing in a "dey ride* aureas this 
intersection. The Judoment capnet be reversed upon the ground that 
it iw aesinet the evidence. 

It ie next urged thet the court erred in giving certsin 
instrueticne requested by the dofendant, end in partiqular inetrue- 


tion number 3 ic complained of, Ey that instruction the ecurt told 
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the jury: 


: wmcted that the plaintifl caniet ree 

"Tre fea aye inatructed that ve 4 | 
aever is Fp pope against the defendant hoysl hoter Delivery 
Company ubless the jury believe that the plaintifi has 
by prenenderaree er greater weight of evidence the follertag 


re the death af the sleintiffts intestate wae not 
* Rew AE ae MG 2 


ereucht sabeut or eroximetely centributed to by any ee OF 
the sort of ble sorviving next of kin to Pe wpsighieae Perea gl dl 
care for his asfety st and Just srior ts the aecitent in 


w“eation. - sake A opts 
— a2 Theat the defendant was cullty of tha acglisenea 


shared by the plaintirT. a . 7 ene _ 
— Hy mat said wecgiigenes, if any, wns tae proximate ore dt 
airect eause af the infuries and death of asia intestate, 
aye the Jury find from the evidence tsat the plaintiffs 
hag faile? to prove by 4 preponderance of the evidence any ef 
teas orepositione a8 siated uF that ae kse Falied Bo we prove 
any one ef them, he cannot reeover against the defendant. 
Plaintiff says that it Ras bean reventediy held that 
the failure on the purt af sarviving next of kin te exercise ordde 
mary care will not prewent a reecvery by parents in «a esse of thie 


King, and Denk Pros. Cont # Goke Go. v. Leavitt, 108 Ili, aps. 385; 
Chicago City Ry. Go. ¥. Touhy, 196 Ill. 410, sre sited, our 
attention la further called te the Paot that neither the rather nor 
the mother woe vith piaintifr's intestate in the suteneblle at the 
time of the eellistem that while the brother Fred Sebruk vas in 
the rear eeat with hia brother, there Is ne ehowing that anything 
he might Nawe dene could have heen called contributory Hezlicanee: 
tuet even usd he beon gality of negligenee, {4 woels net bar ree 
covery by the parents of the plaintirr’s intestate, As i9 the iaw, 
the Supreme eeurt held contrary to plaintiff's centention in 
jaeel vx, | eston-Danvidie 5. Us., 310 Ii1. $8, and Chreserge y. 

€ City Hy. Ce., 250 Ili. 424, We think there wea mo error 
in thix instrection, 

Compisint is alse made of defendant's given instruc. 

tion number 9, by which the eourt tol’ the fury: 


“You are instructed’ that the mere Tuet that a collision 
occurred between the autasebile driven by Samuel Austa and a 
truck owned and operates by the Reyal Eoter Delivery Company 
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and that the deetased received en injury in thie ecliision resulting 
ir his death, ie rot evidenee of iteeif of negligence ou the nart of 
the defendant, Reysi Eoter Selivery Company.* 


Shiie tsis instrusticn may be subjest to seme criti- 


eism, an instruction somewhat sicilar was ansrewed in Chieage Cit 
* poet 


Ry. Co. ¥. Aliem, 169 fii. 287: and we think the error, if it was 


errer, in giving it wan hormless. 


Phaintiff alse comelaing ef defendant's inetruction 


mumber 16, by whieh the jury was to14; 


"The emurt instructe the Jury that if you beliove frem ao 
nrasendermmee of the evidence in the esse that the injuries 
guatained by the plaintiffY's intestate which rewulted in his 
denth vere caused 4irectly and preximately by the neglirenee 
ef some party gther than Ghat of the (defendant, Keyal eter 
Nelivery Company, then your verdict should be fer the defendant. 

PlaintifY dese net «ite us to any ease in which a 
similar instruction has been Reld errenesus, but srgues that the 
weaning ¢f the instruction eas that the plaintiff could net reeeve: 
from deferdant even theugh defendant wae meg icemt, if suck negiie 
gemee was mot a direct and proximate enuse of the 4eath of plaine 
tiff'’s intestate. Se understand that anecn is the law, Unless the 
neglicenee proved is aleo the proximate eeuse ef the injury eore 
Plaine’ «ef, 2 plaintiff cannet recover. 

Cempleint ie alee made ef dePendant's given instrusti 
Number 20, by which the eeurt tel4 the Jury that tne defendant “ws 
net require? to uee the highest degree of ears sna caution sr te 1 
en ite guard sagainat the unusual, ¢xtracrdinary a4 net-ressomskl: 
te-be-exnecteds.and if you believe fron the eviderce in this case 
that ¢eferdant's agent exercised reasonable care and caution in tl 
operation of said autcmobile, sues as would be exercised by ordin 
rily prudent persons under similar elreunstanees ard that it cas 
Peasenabiy to be expeeted by the defendant's acent thet um cccure 


Fence such ag the ome that resulted in the injury to the decesred 


Feould teke place, then the defeniant under the law ip not lisble 
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for enia ecourrenee and yeur verdict shenld be met guilty.” The 
Blseintiff say2 that this inetfucticn Ase been condsuned by the 


Synrese ana Ansellate rantie omc ebtees Sravits + 








fo., 174 12, App. 158, and Eset Cilesee ot. By. co. ¥. Fetters, 
166 Fil, 285. im the just mased Case an inetraction, not by any 


e¢anes ttentical bub in some Fegspects similar, Fae rearased and the 
eeurt Held taat wider the cireusmsisness apsearing in the sease it 


Wae Hot error; tris can Aarsily be caneldsted eomdesming un insiruae- 





_84prn, a8 inetruction te 
the 4ffect that. the defentant estrast car eoapany faa Hot required te 
be at el] times on ite guard against dangers mot reasonably te be 
expseted, the ununsusi or extrserdinary, a8 Held tc be migisading 
ag epolied te the fsete in that sare, tae court poittiag out that 
motermen ef atreet cars were chliged te exercise sere exacting ate 
tention when they sopreached street aersesings in a erowded atreet 
where vehicles an4 sedestrians micht bea expected in front ef thes. 
The facts ef that ease are quite 4iffereant from thase apc earring 
here, smd the sane may be said of Swanlund v. Keekxterd Ky. Se., 368 
Til. $39, enether case where a atreet car was beimes rum aerese an 
intersection in a city. Witheut avppreving the instruction, we 4e 
“not think under the foete here appesring it would mislead the jury. 
The plaintiff ales complains trat the eeurt refuses 

ick 


his reguesied imctruetion number 2, agsin citing #est it, 








The rule of lew ~hich was gsyarently intended to be atated in this 


instruction vas, we think, substsantialiy covered by o.her instrue- 
tions given, and the instruction is alas in seme reapects ambiguous. 


It confused the plaintiff with plaintiff's intestate. A similar sie 
take was hel4 te be error by the Supreuie court in Leftus vy. Chicege 
Rys. Go., 283 Til, 478/ 

Ye are agtiefied subutantial Justice Has been dene in 
thie ease and the fadement is therefare affirmed, 
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SARAN FKCHR, } 
Appellee, ia 
} AOPEAL FYROM CIRCULT COURT? 
vs. 
OF COOK County. 
SGL KUBIN et al. Gn Appeal ' 
of SOL RUMIRZ, 
Appellant. ) 


BR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT. 


Complainant filed — bili Seeking to have an 
affidavit asde by 301 Rubin removed as a cloud upon her titie 
to premises at the northwest corner of 12th street and Noman 
avenue, Chisage, Defendants David Kehn and Wilkin J, Kehn 
filed their eppearance and consented to the antry of the deeree 
im seeerdance with the prayer of the bill. Rubin filed? an enewer 
Claiming certein righte in the property and neeriy a year later 
filed a erees-bili, in whieh he set up his elaime te varicus 
nleces of real eaetate to which Sarah Kohn held title, Thie cresse 
bill was subsequently amended, David and Filkin J. FKehn filea 
Joint and several anewers, and Sarah Konn filed an anewer te the 
exons-blll, making general deniale ef the allegations of the 
orese@-bill. 

the cause was referred to o master for the purpose 
of aseertainding the rights of Rubin in the real estate. Afters 
warda the master retumed the evidence together with his revert, 
in which he found that the equities were with the complainant and 
Téecowmended that a deeree be entered in sccordance with the orayer 
of her bill and that the erose-bill of Rubin be diemiased for want 
of equity. Cbhieotione and exeantions were filed, which were over- 
ruled, ant the chancellor entered a deerea in socordsnce with the 
recommendations of the master's revert. Kubin «pseals from this 
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The testimony tefore the maeter covers nearly a 
thousand pages and there are about trenty-eight exhibite. It would 
unduly.«xtend this opinion if we should narrate the evidence with 
any fullness; ve ean only brisfly refer to it. 

Bubin claimed that Saran Senn, the complainant, held 
t1iile te the real eeteie fer the bencerit ef her ‘brothers Devid and 
Wilkin J, Hohn. In order to aveid any question arising aut of tiie 
Taet and for the sake of ashertening the record, it was stipulated 
that insofar ae Rubin wae concerned the complainant was bound by 
any rights whieh Kabin might heave acquired turougi David Conn, 

The evidence was that S61 Aubin Bad heen engaged in 
the real aetate business in Chieago as on irivestor and broker since 
1911; that ke had known Wilkin 7. Kehn since 1913 an¢ met David 
Koehn in the early part of 1919, shen Yilkin brought David to 
Rubin's office severnl times, where they had negotintions abeut 
variour ynrovertien, Rubin saves he told them that he eould buy on 
very good terse ant if they would? come in with him, advance the 
meney end buy the property, he would come in with them on & 

"80 - 50 basie,"” that Rubin would resell the renal estate and save 
eommiseions by acting as breker both waya ant they vould sptit the 
profitea; that Savid Renn seked cim, Rubin, £f he would 49 tnat right 
aleng and Rubin was agreekble todo se. Rubin testified that he 
teld the Kehns that he was net in a pewition to take title te any 
property because there were eertain fjudguente agsinst Aim, and David 
said he would have his sister Sarah Kohn take title, she being a 
epinster, Wubin further testified that at a meeting in Harch, 
1919, at his offiee, an eral agreement was made by Rubin with Ravid 
and “ilkin J. Kohn that he would try to get real sstate fer as low 
prices as possible ant would then try to turn over the eontracts AB 


Soon as the purchaser were made and they woul? divide the profite; 


that David Koehn tol’ him to so shead on thie pie and he would see 
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that there wae slLenty: of money on hand to make the purehases, thet 
anything Yilkin Eon agreed te buy was satisfactory to sim, Dawid; 
tha: Rubio ssid smyt ing gained in eemmiesions would remain in the 
property fer the tenefit ef all, and David Kohn said this wae gatia- 
factory to his, 

David Bohn teetified that he Lived in Elilings, Lontams. 
He denie* eatecorieslly all of the tastimneny given by Rubin with 
reference to making the aforeeaid agreements, denied that he ever 
agree’ to afvarice any money or purchage pronerty and divide the 
prefite, and dericd that it was agree’ thet Wilkin Kohn would handle 
the denle, 

Tiikin 7, Kohn testified that he lived in Chieaee; that 
he firat met Aubin in 1913 enon he purchased asme vooant Lote an 
the Vent Side through Rubin's office; that he oecarionally met Rubin 
tasreafter and in 1919 on one ocession introduced his brother David 
t@ Rubin as a breker for the e#ller of some lates; that he tola 
Bavid that the lots were worth the money and David thereupon elened 
@ contract for the purchase of the sase. He denied any and ali cone 
ver@ations with Rubin in which it =e agreed that he or his brether 
David should advance moneys for the purchase of various prenerties 
on on SGefO bDasia; denied’ that there wags any conversation in which 
David Eohn seked Rubin whether or net he would eseoetate with him 
right along an‘ thet he, Wilkin, eowld handle all the detaile and 
Rubin eould act as a bkreker both ways and when the pronerty was seld 
the profite would be diviged. Wiikin J, Kohn denied? any sonverase 
tion relative te ary agresment under which a 4ivisten ef the profits 
ond interests in the property purehased wae to be made between Tawi a 
and Wilkin 7, Behn and Nwbin; thet in april, AGLG, he hod a conver. 
Satien with Rubin in the latter's office with reference te certain 
iets on oosevelt Eead and the diviaion between thay of m scoumd ssien 


arising out of a sale; that he told Kubin that he had « buyer for 
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them, but he had sever reesived bis half ef the ecnustasteon; that ne 
auked Hubin iv he had rseaived «a commfectom and Rubin reclied thet 
he woul* colleet the sace ant poy Filkins cehn his half in a few 4uyn, 

Under thia avidence it is ALYYieuwlt te saee how Rubin 
gould maintain hia claim of an iiterest in the property or the proe 
Geede of any sale of thea aame. He doom not claim that he had any 
agreement in writing. Kis claim rests solely on am slleged oral 
agreement, the making of which is supported by his testioeny alene 
and denied direetly by David and “ilkin feum, Uson this evidence 
alone the master, heaving aon and hen’ the witnessee tontify, 
would have been fustified in nelding that Rubin had railed te prove 
the agreement he claime to have. 

There are, hovever, a number of other Paotea in evidence 
showing an attitude ef Nubin’a entirely inesnsistent with bis slaim 
ef interest in the property. The oroserty desaribad in the orlavinal 
bill of complaint was at the northwest serner of Reosevelt read and 
Homan avenue. It wae with referenda te thie property thet Bwhin 
Files hie affidavit, whieh complainant sought to have renoved ag @ 
eioud on the title, Rubin teatified that he gabuitted this property 
te Wilkin kghm in Bay or June, 1019; thet he, Aubin, purehesed this 
himeelf and several days later gold it to Mymarn Geldberg; that Later 
he took an option to repuraiagse from Qoldberg and that the oontraect 
of purchase was sisned by Sarah Eohn by "iikin Kehn, her agent. 
Rubin teatified that it wae agreed that hic interest in the property 
should be one-third, Similar tyaneactions were claimed with ret- 
erence to properties at 4031-38 Veet hadieon street, st 4057 Yest 
Radieon street, at the southwest cerner of Douglas heulevard and 
Turnér avenue, and at Roowevelt read and Millard avenue, 

Tt wae shown that a petitien te Save Nubin declared an 


involuntary bankrupt was filed August 19, 1928, and that he tosti- 


fied before Referees fantman on Kovenber 23, 1928, that outside of 
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teo pieses of aroperty not involved herein, the only preperty he 
had wae es aneethird interest in the northweet ceruscr of Aoosevelt 
Frond an’ oman svenue, He not only msde ne cialm to sary interest 
in any of the other pleees of nroperty in #iich now by his eroas- 
bill he fe claiming an interest, but teetitied that he had ues 
inberast therein, Before the revere ie was epeciflesliy aske4 as 
te the nature of his interest in the khoogevelt road and Joeman svernue 
property, and he stated; “I had my sommission couing in the trare~ 
maetion; that wae the segreement;" and that this coviscion wae “about 
$2,000 or a third interest, situer one er the other." 

it was ales shown that Rubin Filed two leweulte againet 
David Kohn elaiming somilasions of $500 se a broker for the asle ef 
the property at Roosevelt road and Adllard avenue. The statesent of 
ciaim ware sworn te by Rubin, fe alse brought a wit vluiming a 
broker's cormiesion of 3468 on the aaie of the property on Seat 
MaAteon etrest te Sarah Kohn; he swore te this im his statement of 
slaim. 4e also sued out an attachment writ againat David Hebn on 
the ground of non-residenece, claiming that Hohn waa inderted te 
him tc the amount ef $7,000. He testified that the ouly moneye ram 
eeived by <im in any of hia dewais with the Kehna sere partions of 
comulesiona, ene on thie aoegalled Ieracl Cohen deal oi the other on 
the Sachs transaction, whieh is the property at Hooaevelt road and 
Hillard avenue, tat it was ehewn that Aubin had testified in ane ther 
gage that he had gold the Roosevelt road property and that he ex- 
peoted to get a commission in connection with taese transactions; 
tant he was supposed to get «a comission frem Nohn, iio wae buying. 
There was alee evidence ehowing that in snether traneaction = e@lcek 
was given ty Sarah Eehn te Hubin in payment of comelselons, 

It would make this opinion entirely too long if we 


should attempt te eet forth all the inesnaletenclem and contredtete 
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statements ty the teetineny of Bwhin. His poaition of glaining 
commissions from the Eehne in wholly inconailetent with any claim of 
interest in the properties and is consistent only with the conduct 
of a broker in these various traneactions. A large number of dee 
cided cases have been eitet by beth sides, but we de not refer te 
them for the reason that the essential question is ene af faet. 

The burden vas uven the croeseconviainant to prove the sliegation 
er hie cressebill that he had an interest in the real astate mene 
tiened. After giving as therough conelderation to the evidence in 
the record as is poselble considering tne siaee of detail involved, 
mueh of whieh is irrelevant, we old that the master proserly 

found that the alleged oral agreement failed ef precf and that 

the affidavit of Mubin claiming an interest in the property 
mentioned in the original bill conatitated a ecleud en the title 
wth complainant ie antitied te have removed, The chancellor was 
Juatified in eversruling the exeeptione ta the auster’s report and 
in entering the deoree in accordance with its regoumrendstions, It 
is therefore affirmed, 


AFPIREED, 


Hatehett, ». J., amd O'Conner, 7., eoneur. 
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} APPEAL FROE MUSICIPAL COURT 
Ve. } 
} OF GHECAgS, 
AZPPR FURRITYRE CGOMPARY, a 
Cerpgeration, Suceezser te 
Berastein Furniture Covpany, 
ADDSLiant. 


ER, JUSTICE MeSURELY DELIVERED THE OPIRIGN OF THY COURT 


Pieintifie breugkt euit te reeever ranial fer the 
ase snd cceupstion by defendent of & garage er sterersem heloncing 
to nlaintiffsst the rear of precises number 1646 Vert Chicess 
avenue, Chicacs, for August, 1923, to and including Karch, 1924. 
Upon trial hy the court the ieasuee ware found agsinet the defendart 
and plsintiffe'! dacages were saesescet at POC, Pelendtant's brief 
eneuld have civen us infermetieon as to the fudement bat Aces net 
#e co. See Rule 19 of this esurt. 

The defense seems to be that in April, l°LS, a eritte 
lease was exeanted, by which Lonis Fath an lesser Leased te the dee 
fendent the barn at the rear of the premieea =t mucber L648 Yest 
Chieaso averme and the premises ut numbers 16%i-82 Yeast Chicages 
avenue, and defendant claims thet 14 wae seoupying the garese in 
questicn under this lease. Piaintirfe beught the precises at number 
1646 "eet Cnicage avenue July 14, 1955. At this time defernjani ree 
the premises in the rear and eentinvued te occupy then 
thereafter without paying rent te saleintiffe. The leaee offered in 
evidenee by defendant did not cover nusber 1646 West Chicage avenue, 
the orsperty eenet by plisaintiffe, As it aspears, therefore, that 
defendant was uging snd sceupying premises belenging te voleintiffs, 


without saying thee rent therefer, they were eniitied te resever a 
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the Judement ia affirmed. 
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RUYN RAYRGaD, for the Use of 
SAR CHALIP, 

aAprellee, 
APPEAL FROE EBURICIPAL COURT 
¥e, 
OF URIUAGO. 
THS GIRARD FIRS sei) ZARIRE 
ISSURASCE CORPARY, a Corsoration, 
Garnishee, 


Nene Hapa Micra Meme Mia eh ges at Mis Msc 


Aysé@liant. 


BR. JUSTICR BeStURELY BELIVERED THE OPINICH GF THE COURT. 


Thies ia an appeal by the Girard Fire and karine Ineure 
anse Company, garnishee, fron s Judgment against it uven trial by 
the court in the sum of $1576, a2, 

Plaintiff filed interregatcries which the gurnighee 
aneawered, saying that it 414 net have im ite poseessicn, at the 
date «sf service of the writ, any meney, property or effestea sf any 
kind belenging to Ruth Raymond or in which she was interested, 

Upon the trial it develope tnat Huth Havmend and her 
husband canducted a dry goods business at Eo. 3136 Yest Hocaevelt 
Road, Chicage; that through an inaurance broker they procured fire 
imseranee on the contents of the etere in eight companies, ons ef 
which was the Qiravd Csapany fer $2506; this policy was fer a ters 
ef one year, beginning Kevenber 23, 1925. The Girard Company 
@laimed, and introtueed evidence teridine to shew, that in Kay, 12925, 
it eaneelled ssid selicy. July 19, 1926, a fire securred at the 
Raymond stere. At thie time there was Tire insurance secregating 
$15,090 on the store, exclusive of the Girard policy. A Ur. Siegel, 
@f insurance adjuster, waz expleyed by Ers. Raymond to adjust the 
loss for a compensation of ten per cent of the amount of the loss 
Claims which she would reesive from the eomesnies, Siegel met the 


adjusters cf the companies, other than the Girard, and adjtusted the 
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less ant damages at $6,000, which was pald by the cthear ecrmantes. 
The Girard insurance selicy wae returned to the Girard Company fer 
@anceliation. The Girard Company was not asked te and tid net 
psarticieste in the adjustment ef the lese, neither 4id the assured 
nor her a<juster sugcest te the other sempaniee that the Uilrard 
peoliev he figured in the settlement. 

The peliey provided taat the asmured wast clive immediate 
metice in writing «ef any logs snd furnish preefs of less within sixty 
#aye after a fire, and that ne suit eculd be inetituted unlese thie 
provision of the peliley was complied with. Fo notice of any claim 
under the poliey wee civen ts the Girard Company until Setober 1¢, 
1996, which was more than sixty days after the less oecurred. 

It te necevsary te notice enly one of the ncints 
erenented’, The ewidende Aafeclenes that the elaim seagtnst the 
Girard Ceomsany wae sentingent and unlilesidated and therefere is 
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uct subject ta garnishment. in Sheslar vy. 





Se., 217 Lit. 128, the e urt said: 
"if the indettedness is oving witheut uncertainty or 
ectitingenecy at the date of the answer, the debt is aubsect 
to garoishment.”* 
the instant elaim was centingent on the Life of the 
Policy, unecertela az te whether tinder ite limiting terse the in- 
gure? could presesute a cleim, and unlisuideted as io the asount, 
i? any, payable thereunder. 


In the recent case of Shraiber 





Ins, €o., 246 Thi. App. 196, involving claims under insurance peli- 

gies whieh the siaintiff attempted ts garnishee, the opinion goes 

inte the question extensively and arrives at the esenclusien that: 
“The Low in this State is elear that se gernishee ereaerding 


will met lle where the claims is contingent er unliquidated or 
ie net ascertainable by computation exeept by verdict ef a dury.* 


Thies was felioved in Nilson Avenue Batuing Beach Ce., 8 
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suranse Co., 50. 31025 this court, epinien filed Junusry 13, 195. 
Ye are in aceord with the etatement ef the rule in 

these cases ani therefore the jJudement of the Zunicipsl sourt in 

the instant case is reversed sn¢ the cause remanded with Ailrestions 


te dismiss the garnisissent preeeedings. 





Heatehett, f. 7., an@4 O'’fonner, 7., eoneur. 
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J, LISTON WAU, V. G. DUNNIEGTE 
W, ¥, SMITH, TRUSTEES MANUPAC 
FINANCE TRUST, 





Appellare, 
APPRAL FROM HUNICIPAL COURT 
v5. 
OF CuToaso. 
#,. ©, DANNEERERG, 
Appellant. 


BR, JUSTICE WeSURELY DELIVERMD THE OGPIRIGN OF THE COURT. 


Sy thle appesl ‘efendant seeks the revergal of @ 
judgement for $2867.59 entered sgainat tim after a trial by the 
court, 

Judgment wae originally entered by virtue of the 
powrer to confasa jucsgment in a promissery note alleged te be 
signed by defendant. The note was secure’ by s chattel morteage 
of even date, April 26, 1926. The Yeat Kadiseon State Bank wae 
garnisheed and filed an answer adaitting an Indebtedness to the 
4@fendant im the som of 9900.84, and Judgment against the guorni shee 
wag entered for this amount and satisfied. Gubreeaquently, on petie 
tion and affidavit, the judgsent against defendant wae vocated and 
he was permitted to defend, with the result ef judgment for the 
Plaintifr, 

Derendast denies that he signed the note in cuestion 
and the decisive point is whether or not his signature therete is 
a forgery, The original note was left in the files at the time ef 
the entry of the judgment by confession bat before the case was 
tried it head disappeared. Plaintiff sougit to preve that the 
signature on the chattel mortcage, which referred by ite terma te 


the note, vas the genuine signature of the defendant, Much evidence 


State Bank bearing the admitted signature of the defendant end ales 


| S#rtatn original deposit slipe were intreduced in ewldence, tef'ende 
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ant admitted that this eard and the slips tore his genuine signa. 
ture, 

Br. Ennis, a competent handwriting expert, from a conie 
parison of these genuine algnatures with the signature on the chate 
tel mortgage, teatificd that they were made by the same person. 
Also defendant's algnature on tue affidavit of merits wae compared 
with that en the chattel mertcage and prencuneed hy the exnert te 
have been made by the game nereon. Ennis went inte the matter 
Carefully and in detail, giving convineing reasons for his conelue 
tiene, The trial court offered to permit the defendant te vreduce 
experts te teetify aa te the sicnatures and effered to name an ax» 
pert of much experience in such matters, but defendant declined te 
avail himeel?® of any expert teetineny, The chattel mortgage and 
the original deeumentes bearing the genuine elgnatures of defendant 
were intro*uced in evidence snd are before this court. 

By the weight of the avidenee preduced upen the trial 
and upon an inspeetion of the 4ocumente in the record, we hold 
that it was amply proven that the chattel Harigage was elgned by 
the defendant. In many partioulars, which it 48 unnecessary te 
Felate, defendant's testineny was net sonvincing. 

The chattel morteege refere to and deseriher the nete 
in question, Ae it is clear that the ehattel mortgage was sivned 
by the 4efendant, the cenclusion ia inevitable that the nete therein 
referred’ to wae alec siened by the defendant, 

Defendant's affidavit suoverting his petition te vacate 
the Judgment states that he never received any consi teration for the 
note upon wich auit is brought, and some argument is made unen thie 
point, It 1° eufficient answer is Gay that thie defense ie incone 
@latent with the plea that defendant 444 not @xeeute the note. 

The statute permitting the defense of no consideration is allowable 


only when "1t shall appear that euch instrument was made,“ Cahill 's 
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Tilinois Statutes, ean. 93, paragraph 1, However, 1t was amply 
proven that plaintiff was a polder before maturity in geed Faith 
and for value without any notice ef any claimed infimsity in the 
inetrument or defect in the title of the person negotiating it. 
The Jucjment is affirsed. 
APFIREED, 


Hiatehett, P. 7., and O'enner, 7., coangur, 
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ROBERT SELIGZAB, 
Sefendant in Srrer, 


¥E, BRSOK TG KURICIPAL COURT 


SLaTSR & SLATER, Ine., G¥ CHICAGS. 


Plaintiff in Errer. 


Yn 
ae 
7%, 
i 4 
gle Sinn amt te il ace Mint aay gl 


ER, JUSTICE HeSuRSLY DRLIVERED TXE GFInICk OF THE COURT, 
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Flsintiff was employed by defendant te #211 its 
merchandise in certain territery under ss oral ventraet., Ee 
breugnt suit far comeiesiens on merchandise acla. Uper trial 
he bead a verdict fer 2728, upen «hich fodgmenit was entered and 
frem whicn defendant sopeals. 

in order te prove the euount of hie aslees slaintirf 
Was wermitted te introduce in evidence tertaim order books, I€ 
Wat claimed ¢hat these were improperly admitted, ae they are 
ecepies eniy and therefore net tne beat evidence, Theee order 
becke were furnished to plaintiff by defendant and the entries 
were made by Sim. When an order ves tazen, platntiff? weuld write 
the same in the keek, #nich waa «9 erranged that ene writing 


2 


would eake three eopies by the uss of carbon; one copy vas given 
to the eusiemer, ons mall@l ta the defendant and the third wars 
kept by the piaintiff. The argusean® of defendant is based anon 
the agswusptian that tha order reesived by it wae the origgénsl and 
the tuplicates retuined by the plaintiff, shich were the ones 
introduced in evidence, were sapies., File, fer convenience, ene 
of sueh papers may be eslied a sepy and another an original, yet 
where they ere sede eimultanesusiy in cone sriting, they ere in 


fact and in lew arizginals. Wurliteer « 





App. 36, affirmed in 247 112. 27. 





Vv. Zapp, 209 Til. 339, it was held that a letter presse book 
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reeord., Plaintiff having made these entries himself and having 


teetified that he gerferwed the services there charged, that 


hue 


ae 
gade the entries contennaranecusliy and that the entrica were care 
rest, teey sere properly admitted in avidence. Ueuse v, Teak, 
441 Tli. 20, 
; that 

Defendant's next contention is/there eas an secount 
stated hetween the partier and nat the csurt errenesusly refused 
toe direct a verdict in faver of the defendant om this ground. 
Eo acesunt stated wes pleaded ae «+ defense; ant there -a0 no avie 
dence shoring an seecunt stated which would justify an instruc- 
tien based on this theery. There ia seme evidence that dsfen-tant 
gent plisintiff senthlhy atatementa. Fe sanrnet determine what theese 
Statesents contained, as they sre net in the abstraet, flaintifr 
made seme renly te theese, but when he attesmted te cite the contents 
of hie letter, ebjeetiona therets were sustained. | 

Befentant elaine that the verdict ant Jucgeent are 
ageinet the weight ef the ewidenes, Pleintiff taetifie?t that Ais 
6ectrast covered all eriers taken im certain territery eson which 
he was te reesive 74% comuiesion an4 that defendant agreed to ship 
$62 of his orders. Frank Slater, teeretary of 4efendert, gave 
testimeny im two descniticns, beth of #hickh were read in evidence, 
isn his first depesition he teatified that slainliff was entitied 
under their agreezent “te esoenmsiseion on sll smounts that we e014 
in the territery awarded him.* In the seeend f4eposition he cone 
tradicts thie by saying, "It ie net true that we agres4 to pay 
Selliewan commiszion en all sales orocured by him or otherriae in 
Bis territory.” In the second deposition he ales fernied that 
defendant had agreed te ship 90° ef the ordere taken by plaintiff, 

Pleintif? inireduced letters from the Zefendant te 


himesif tending te supsert hie testiseny ae te the erderea, ‘The 
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writing of these lettere "as not denied or repudiated «st the trial 
and ne attempt was sede te explain then, 

| Tae variant claima ef the parties were eroverly eone 
sidered by the jury and we find no substantial reagen for 4ieagres= 
ing With ite conclueiom; and as there was ne reversible error on 
the trial the fudmeent ie sffirned. 


AP? THEE? 


Zatenett, FP. J., an@ OMenmer, 7., eoneur. 
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JONX J, PHEB, } , B4s ie 
Aprellant, } Ser 
AEP ‘AL PREM MOURTE TBA, COURT 
¥S. 
5 OF oMICAGe, 
SCH PALUCH, } 
Appellee. } 


KR, JUSTICE MoSURELY DELIVERED THE OPINION GF THE CouUAT, 


Thie is an appeal by plaintiff from an erder allowing 
the defendant's motien te vacate and set sside a juigment against 
him fer $244.10 entered unon the verdict of a jury. 

Judgment waa originally entered by eonfeselen by 
virtue of a power of attorney in tra promissory notes eluned by 
the defendant, Defendant filed his motten anid petition to open 
gaild judgement and for leave to defend, which was allowed, and on 
January 19, 1926, filed a demand for a jury trial. June 30, 1927, 
the care waa reached om the call fer trial, but defendant sas net 
present end ofter a hearing the Jury returned a verdict for the 
Plaintiff and judgment follewed. More than thirty days thereafter, 
on August 18, 1927, which was subsequent to the term at vhich the 
jadement was entered, defeniant Tiled a petition to vacate ana set 
agide the Judgment of June 30th, which motion wae sllowed; from 
this plaintiff anpeals. 

The petition of defendant stated that the firm of 
Wolf & Love represented him; that the matter was slaced in the 
hande of Alexander Wolf of ssid firs for trial; that Wellte 
mother died March 9, 1927, and that by reason thereaf he was 
Unable to keep in touch with cases aseicned te olm, ineluding the 
above entitled case; that "on June 21, 1927," Weir was out of the 
eity on account of hie health. ‘efendent asked that purauant to 
Seetion 21 ef the Sunicipal Court act the judgment be vacated and 
get aside andi that sll orders ontered “June SL, 1927," be vacated 


and sot aside. 
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it is well settled that a judgment im a court of 
Law will not be set aside after teru time unless it appears not 
omly that the judgment debtor has a good and meriterious defense, 
but that the judgment was not caused by any lack of @iligence on 
the part of the defendant. American Surety Co, v. Bliss, 214 ill. 
App. 463, It ie aleo well sattied that an attorney's neglect er 
want of diligence ia binding on hie principal. Imbrie v, Sear, 
23G Til. App. 188; Staunton Cond Co, vw, Menk, 107 [11, 369. 

4 mere glares af the petition sheewa a isek ef ALLi.~ 
genea on the part of defendant's attorney, While the death ef 
Aie mother in Harch is ef course regrettable, yet it dees nat 
explain why he was not in atterdangsa when the os@¢ vas ealled 
for trial on the following June Hith. The only explanation ate 
tempted is that the attorney was out of sown on aceount of his 
Kealth on June 2let. There ie no relevancy as te thie date, for 
the case wae calied fer trial and the judgment etered on June 
SOth. On account of the fallure to shew due dilicenes, the motion 
te vaeate the Jasguent should have been denied, the defendant 
doe@ not appear in tiis court to question this appeal. 

For the reasons above indicated the order of the 
Municipal court entered Aujust 18, 19°27, vaesting and setting 
aside the judgment of June 30, 1627, io reversed an? the fudement 
entered on behalf of the plaintiff June 30th fe eonfirmea, 


REVERSED. 


Matehett, #. 7., and O'Conner, J., conour/ 
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ISADORR MACEEVICH, ) Fe BED a. 
Appellee, } 
} APPRAL FROM HUZICIPAL COURT 

v3, 

OF OMICAGS, 
LOUIS HEIMAR and ELIAS NEIMAP, } 
Trading as ETHAN BROTHERS, ) 
Apvellante, ) 


MR. JUSTICE O'CONKHOR DELIVERED THE OPILIOGN OF THE COURT, 


Plaintiff broucht an action against the Jelendante te 
Feecover $255.26 claimed a@ a bulance tue him for cuger seld and 
delivered to the defendants. There was a verdict an’ Juemnent in 
plaintiff's faver fer the amount of his claim, and the defendants 
appeal. 

Plaintiff offered evidence tending te show that in 
September, 1924, one of the derendante salled at his place of 
businesa an4 beucht 111 bacs of granulated miger and 10 barrels 
of powdered sugar at $6.65 per hundred pounde;: that 112 bags and 
one barre] were delivered on Sentecber nd ant 9 barrela an 
Septewber 5, 1924; that the sale was a eash transaction; that en 
September 6th pluintiff reaetved from defendants a cheek for 3750; 
that he had dewanded payment of the Bolance but that 4defentarte ree 
fuged to pay on the ground that the nine barrels that were delivered 
on Septeuber 8th were of no valus, — 

Plaintiff's theery of the aase te that the sugar had 
been sold “ae is," while defendants! contention ie that it had been 
sold by sample en¢ that the nine barrels of sugar were not in ace 
Gordance with the sample. The defendants! position further was that 
when they paid the $750 by cheek on September 6th they erete upon 
the beek of the cheek, "In full payment of all sleime ond demands 


to date," and that since plaintiff accente+ the cheek, no further 
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accord and satisfaction. The court gave an inatruetion to the 
fury to the effeet that if they believed from the evidence that 
the endorsement wae en the check when Lt wae civen by the defernde 
ante to the plaintif’, tren they puat find the tesues fer the dee 
fendants., Tt does not anpest af whose recuest any of the inetruce 
tiena were viven, @exeep: that we mist assums that this inetraction 
was given at the request ef the defendante., The jury found in 
Taver of the plaintirr fer the full, amount of the elaim, Thia 
Was contrary te the inetruction Just mentioned. There was np dise 
pute in the evidence but thet the endorsement was on the cheek at 
the time it wae given; but the evidence further shove that there 
was no diepute between the parties ag to the amount due. 

The defendants! teatimeny was that when they gave the 
Plaintiff the eheck for $8750 it wae te be in full of all elaime 
and that pleintif® agreed te this and that he weuld take back the 
nine barrele of saucer, so that there was an entire asreement hee 
tween the parties; that on the theory ef Aefendante!t evidence there 
Was no disoute between the nartiea and therefore the endergement on 
the check woul4 not have any affeet at te whether or net there was 
Bn accord and satisfaetion, It ta only where the evidence Bh gw es 
there was a bone Side dispute between the parties as to the ameunt 
due that the seceptance of such a check would constitute an age 
cord and satisfaction. Snow v. Griesheimer, 220 111.106, 
Plaintiff's evidence was to the effset that he ealiea up the de- 
fendants and requested payment fer ali of the gugar; ihat one of 
the defendante stated that they were hard up and were able te pay 
only $750 at that time but would pay the balance shortly; that the 
next day plaintirY received the cheek through the mail and it was 
about 0 week aftervards that the defendants complained of the 


< quality of the nine barrels of Sugar, It appears from the evidence 
sy 





that there was no dispute between the parties when the $780 ¢eheek 
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was received by plaintiff. The inetruction sheuld not have bean 
given. 

Al] of the evidernes sheva without diepute that plaine 
tiff delivered but 111 bags of suger and net 19] bags, as claimed 
in the statement of claim, There was so much perjury in this 
dase that we are net surerised that the jury wae wlnied am te the 
item of 10 bags, Ye will not stop te smalyre the evidenes, but it 
is eufficlent to cay that in « great number of porticulare it ie 
dn hope@lese conflict and perjury was numerous times commiited. 
the jury gaw and heard the witnesses and believed plaintiff's 
version of the matter, and we would not be warranted in dise 
turbing the verdiet. It ie undisputed that plaintiff did 
ret deliver to the defendants 10 bags ¢f suger, and there were 
1,006 pounds of sugar in theee 16 baga, shieh at $6.66 per 
hundred pounds amounts te $66.50. The verdict is too much by 
this sum. The evidence on thie point being undiapute’, we will 


eorreat the Judoment here, (Sherriff vy. Eromer, 239 Ill. Avon. 





633.) The gorreat amount due, therefere, ie $3168.74, 

The defendants huve Filed a brief im tiie eourt of 
more than 71 pagers, tany pagee of which are mere onntiaag of the 
abatract, Eumeroue points are wade, The inetruetlone are canted 
in full but no argument ia sade that they are wrong except that 
couneé@l ¢tate that the court erred in givine then, The brief ene 
tirely disregarde rule 19 of thin court. ALi that needs te be 
Said in a ease of this character sould certainly have been tnoluded 
in a ten page trie’, and such @ brief would have been of ome 
argeistance to this court, Bumercus complaints are made ase to the 
Tulings af the court and as ts the eonduct of Plaintiff's counsel 
during the trial. It would merve no pursese to discuss them, 


While there is merit, in some cf the contentiong made by the de- 


fendunte, yet the issue in the case 1a simple and we are certein 
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that the jury was mot mieled by any errer that might save been 
eonwitted by court or counsel, 

The judgment of the Lunieipal court of Caleage tes 
reversed and judgment entered in thia court in faver of the 
PlhaintifY agsineat the defendante for 9163,76. The defendante 
wilk be required to pay 75 per cent of the coete of thia court 
and plaintiff the reaaining 25 per een. 


JUDGMENT REVERSED ABD JUDGHERT ENTSRED eK, 


Metehett, -. 7,., and weSurely, %., coneur. 
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CYRIL ¢. EAISOE, > 3 i, > x 3 
Appellee, j 
} APPEAL FHOE BURICIPAL COURT 
v5. } 
OF CHICAGO, 
PERAEAL PARLOR FURBITURE ¢Cc., 
Apoellant. } 
ER. JUSTICE O'CORNOR DELIVERED THE GPINIGH OF THE COURT, 


faly 19, 1926, plaintiff instituted a suit in the 
Bunieipai ceurt «of Chiesga against the defendant te recover 
$406 elaised to be due him for services performed in reducing 
aefenmisnt's eleetric light ond pewer bilia in eceerdance with a 
Written agreement entered into between the parties, 

The defendant fiied an affidavit of merite in which 
it set up that plaintiff? had obiaimed for it ne refunds or reduc. 
tien in the east of ite eleetrie Light and power bills. Gn July 
18, i9°7, the ease went to trial and on motion of the plsintifr 

_@8 oFder was entered giving Bim leave to imercase ihe amount for 
whies he was suimg to $700, The record then recites that the 
onee came on for hearing befere the court witheut e jury and sfter 
the eviderce was henrgvine arguments ef eeuzsel the court round in 
faver of the plaintiff and agsinet the defendant an4 assessed the 
famsces at 3808.95, and it is te reverse this futeuent that the de. 
fendant sopcals. 

Plaintirf effered evidence tending te shoe that en 
4pril 15, 1925, the parties entered inte a written agreement, +hereby 

“plaintiss van to use hie best effoerte te reduce the eest of the deo 


fendant's slectrie light and porer billa, «n4 in consideration the 


defendant agreed to pay plaintiff fifty per cent of any saving for 
the first three years and further agreed to pay fifty per cent of 


ee 







% 


the amount of any refunds that silaht be ebtained through plaintiff's 


orte. The evidence further shows that on the same day the defend. 
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ang gave plaintiff a letter addressed io the Commonseaith Edison 
Company, requesting it tc persit plaintiff to examine its aecount 
and to show him any statements in reference to the matter. Upon ree 
eeipt ef this the plsintiff went to see the Cemmenwesith S4ison 
Company and tock the sstter of reducing the defendant's light snd 
power bills up with that company. On ABril @2nd ihe plaintiff gsve 
te the defendant tes forms ef contracts which he had ottained from 
the Commonrealth S4ison Cempany and which he reaueeted defendant te 
sien. YTheee centracts apysrentiy would Beve given the defendant a 
lewer rate fer ite sleetrie light and vorer. ‘The evidence further 
shewe that plaintiff ealled on the defendsmt and the Edieen Company 
a number of tives, inquiring of the Edisen Company whether defendant 
nad signed the sontracte, and was sévieed by it that the 4efenitant 
hed net fone so. Later s contract vas entered inte betresen the 
#dieon Company and the defentant, whereby the latter was civen a 
Lower rate for ite slectric light umd pewer. The evidence further 
tends to show that the defendant vas put en the lower rate sometime 
in Septesber, 1925, and that the ameuni it Bad saved om account ef 
the lower rate frem Sentenber, 1925, until the date of the trial, 
July 18, 1927, was $1656.17, Less certain costs for lanps wiieh the 
defendant was required to instsll in ite plent at ite own expense, 
Befendant offered evidence tending te show that it ob- 

tained the lewar rate through ite own negctiatione with the Bison 
Company. A revresenteative ef the Ud4isen Commany testified that he 
had charge of the rete-making 4evartuert of hia company and that 
erior to April 18, 1925, he had written tes letters te the defendant 
concerning a lewer rate which the defendant mickt obtain, ene of 
Which letters wae written March 26, 1928, snd the other april 7, 
(1925. These letters are in the resord and they go to show that 
the *éisen Company and the defendsnt were negotiating in reference 


a 


to a lower rate for electric light and power before plaintiff came 
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into the ease sand thet the defendant had nesitated its rigm the 
eontract far the lever rate because if wae of the opinien that 

it weul4 net result in any saving to it fer the reatzon that under 
the prepesred contract the 4afendant would have ta furnian ite own 
laspes, while under the contract theretefere existing between it 
and the 2d4ieon Company the latter would furnish the lasps. 

From the foregeing it ¢learly apesara that there is a 
eourlict in the evidence as te whether plaintirf'a efferts resulted 
in a saving to the defendant. The court found in faver of the 
Plaintif?Y, and upen a careiul consideration of ali the evidence in 
the record, we think we would not be warranted in disturbing tie 
finding. Eut the fuigsent must be reversed because cf an error of 
lew. When plaintiff offered evidence to prove the amount that the 
defendant had saved on ita Light and power bills, the derendant sh 
jected, stating that ne preof on this guestion eas prever except 
that which tended te show a saving up te tne time the suit was 
brouckht. The eourt evereruled tcis ebjection and permittes’ the 
Plaintiff ta oreve the amount of the eaving up te the time of the 
trial, which was a year sfter the sultoi-ag begun. Plaintiff arzuece 
that this ruling was cerreet, but no sutherity is cited ner is any 
cemment made on the cases cited by the 4efendant om this seint. 
Upor sn examination of the authorities we are ef the opinien that 
mo evidence should have been admitted tending to show the gaving 
after the suit was brought. Hemlin, Hall & Co. v. Hace, 74 ili. 
423; Colline v. Botemy, 3 iil. App. 182; Kahn v. Cook, 22 Ili. 

App. 559; Tayler v. Hichman, 87 Ill. App. 419; Staples v. Caseman, 
Appellate Court, First District, bo. 31016 (net reperted.) In 
These cases it is held that where a suit is breught upon 4 contract 
the plaintiff can recever only the amount due at the time the suit 
ie begun, although at the time of the trial other installments 
may be aue, 
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A further gormpisint is sade tiat the amount ef the 
judgment ig greater than the amount fer which plaintiff sued. 
4py error in this reesect may be ebvisted because the Judgmant 
Bust be reversed fer the error above indicated, 

Tre judimsent of the Runicipal court of Uhicage is 
reversed 214 the cause remanded, 


REVAASSD ARD RESANDSD, 


Zatechett, FP. J., snd EeSurely, J., coneur. 
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CITY OF CHICAGO, = D 4 gs 4, 643 
Defendant in Srror, 3} ian ce 8 ee ee 
} HRHOR TO MURICIPAL COURT 
¥s, } 
; OF CHICAGO. 
Plaintiff in @rror. } 


ER, JUSTICE O'CONNOR DZLIVERED THE OPIKIGE OF THE ccuUET. 


Beil Pearson was found guilty, by the court, ef 
violating Sec. 2685 of the ordinances of Chicagc, a fine of 
350 was sescersed ageinet Sim, and he praresutes this writ of 
error. 

By leave ef court = complaint charsing the defenstant 
ith diecrderly monduct was Fiied in tre Kunicipal ceaurt ef 
Ghisags on dune 16, 1927. The sseeifie effomse charged was that 
the defendant “did make, aid, countenance and assiat in making 
an improper nolee, iisturbance, breach ef the peace and diversion 
tenting te @ bresek si the pence in vielstien ef Seetion 2655 sf 
the Chicage Kunicipai Cede of 1922." Gm dune 22nd the defendant 
Was arrested under the warrant. The case was set for trial on 
Jume 36, 1927, and em the latter date it was continued te July 15, 
1927, when a jury eas waived sand the csuse heard, Tae evidence is 
Rot oreserved in the reeord. 

The defendant centends that the court arre4 in deny- 
ing hie wetien fer a bill of partieslare ant that the ecepisaint 
4i4 nct state a cause of agtien, We have above qacted the ssecifie 
eharge made in the ceupleint and think 1t was of such 4 general 
eharacter that the esurt should have recuire4 the City te file a 


rs 


Bill ef particular, specifying the chargs made against the def ondant; 
but there is ne ehezing that the defendant was in any way injured 
by the ruling of the eourt and in such ease the Judgment will not be 


diaturbet, Pennie ¥. Bunday, 290 Ill. 32; People v. Gray, 250 111. 
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421; Peonle v. Boykin, 298 T11,. 11. Im the Eundny case, shere the 
motion ef the #efentant fer a more snecific bill of particulars 
Wag denied, it was hel4 that whether the state should be required 
te furnish « bill ef partieulars in - particular qneé was a matter 
fer the ecund legal disereticn of the court, and thst shere it was 
@lear that the diseretion had been sbused, the 4tenisal of the motion 
€ae errer. The esurt there elac held that since it did net appear 
teat the defendant was injured by Fearon of the failure of the 
People to file 2 mere specific bill ef particulars, there wae ne 
error ef which the defenéant might complain. fo the same sffeet 
are the other eages cite4. 


Tn the instant case there is no ehoving that the ds» 
fendant was in any way prejucicsed by the refuesl af the court te 
avaré him s bill of partiewlars. In these ciroumstances the de- 
ferdant eannet be heard te complain. 

The defendant aentende that the complaint dees net 
state a caure ef action. Ee sutnority fs clted in seupsert ef 
euch contention, and we think if fe weitheut merit, The esewising 
charged the defendant with the violatier of Section 2655 of the 
Hunicipsi Cede and seceified the particular viclsations complained 


ef, snd while the charge wae general in its terns, =s think it was 





% : Paranoy, 199 i121. Apo. 28; City ef 
Shicage vy. Willises, 254 11. 363. 
sue judgment of the Eunicipal eourt ef Chieage is 
affirsed, | 
ABPIEE SD, 


Eatehett, ?. J., and HeSurely, J., concur, 
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SYLVIA H. GERSON, Formerly ) 2 4. > 
SYLVIA R. BATHES, } <) Se eD 
Appellee, j 
} APPEAL PROM CIRCUIT COURT 
¥5. } 
} OF COOK COURTY. 
Sak A, MATHES, } 
Aopellant. } 


ER, JUSTICS G'COREOR DELIVERED THR OPINIOA OF THE COURT. 


Py this seneel the defendant seeke te reverse an order 
of tne Cireult court ef Cook ssunty, whie: permitted tha complainant, 
the mother of twe ehiljren, to take them with her te Sew York, «here 
she lived, fer a month's vacation during the summer time, 

The record diseleses that en Auguet 28, 1925, the come 
Piainant obtained a deeree ef Aiverce froa the defendant, entered 
by the Circuit esurt of Cook ceunty, the basia of it beine that the 
defendant had been guilty ef extrese and resested eruelty toward the 
complainant. There were two children porn +6 the parties, vho at 
the time were residing wits their father, the defendant. (ne was 
thirteen and the other seven years of sge. The court feund that 
the ehnildren were living with their father: that he nad been kind 
to them amd waa able to take care of amd support them, and their 
eaustedy was given to Sim with the prevision that the complainant 
should hove the right and pera|ieasion ts ses tiem at all times upon 
givine netice. 

Since the divoree both parties have remarried, complain- 
ant living with her huaband in Rew York elty ond the 4efencant ree 
Sliing with his wife in Chieago, Prier to the entry ef the erter 
in question, it being wade to appear tiat the defendant wae inter= 
fering with cosplainant's right te visit the shildren, other orders 
‘were entered om motion or petition of the complainant, pernitting 


her to visit ond to Kave charge of the two boys for a ehert tines. 
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the erfer in question, in which, smeng other things, it “aes sverred 
that the defendant had alienate? the affections of the children trem 
the mother and Rad withheld from thes presents ehick she had sent te 
them: that ehe was desireus of Raving the children fer « senth 
@uring the summer vacation, and the prayer wae that an order be en« 
terea granting her the richt te take care of the children for s 
manth — the summer vacation. The defendsnt anewered the pe- 
tien, averring that the cemplainant and her sreeent Sushand were 
net Tit er sroper peresns ic have the quetedy ef the children; 
there were allegations that the comglainaci, prier te her dAiverece 
frem the 4eferncant, had been gailty of liesproper scomauct. Evidence 
Wae heard beYfere the chancelicr on benaif of beth parties; the ecurt 
found that the comolainant was - fit and preper person to khawe the 
eare, custedy aud contrel af the enilérer and it wae srdered that 
she be given mich contre] fer a pericd of ons month during the 
Summer vacation; it was further ordered that complainant advise 
@efeniant at least enee a weak a4uring sucs peried as to the ehere- 
abouts of the echildre, she haying been civen the privilege te take 
thee to her hose in Hew York city. 

A great many points area made by the defendant as te ehy 
the order shoul’ be reverged and numerous suihsrities are elites, 
The question at issue ie a simple ome. The court had autherity, 
under section 18 of chapter 40, Cahill 's Statutes, te enter the 
order in suestion. The order was but « temporary one and 414 net 
have the effect of taking the eustedy of the ehilsren from the 
father and giving them te the mether, whieh seess te be the position 
argued by the defendant. fe think the evidence was sufficient te 
Warrant the chancellor in awarding eompleinant the eustedy of the 
Children for a month during the vaeation periea. it ia certain that 
We would be wholly unwarranted in holding that the finding was agains 


a the manifest weight ef the evidence. 
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the complainant SeSigna eress-errore which question 
the ruling ef the éhandelior in Sustaining the defendant's dau 
murrer te her petition fer sellettor's feas. The aileagations af 
the petition de net appear in the abstrast; it is net abetracted 
at all, and ao far as we ars able te find there wae no prayer of 
aepral from the order Sustaining the dauurrer, The reeord is 
entirely wantiag in thie regpect te present any auch question, 

The order of the Gtrealt court of Cook gounty 
awarding the Custody of the ehdlaren ts the complainant fer a 
menth ts affirmed, 

APYTIRBEN, 


Katehett, P. J... ana Mesurely, J., gonour, 
’ e , - 
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ER, JUSTICE G'COREOGH DELIVERED THE OPIRIC. 


Pigintifs brought sult against the defendant te rae 
cover 2426 which he claimsd the defendant Aad celleeted bat 
failed to turn ever te his, There wae a trial befsre the court 
without a jery and s finding and judgment in plaintiff's faver 
fsr the amount ef Ris claim ani the defendant proseeutes this 
appenl. 

Beginning vith plaintiff's statement sf elaim and con- 
timuing threughout, the reecrd ia confused ant alenest unintellicitie, 
an? the facts have net been made much elsearer in the briefe Tiled, 
Heither eeunsel has follawed Pule 10 ef this court in the prevaration 
ef the briefs. Bat unon an exazinatian of e112 the Peesrd we think 
the folleving facts appear: That on kay 1, 1828, the defendant en» 
tered inte « written contract «ith the silk Sauling en4 Contracting 
Se., which it is esid was as DLiisele cerseration. The azcreerent 
states that the defendant en Kareh 31, 1922, hed entered inte «a 
gontract with Sidney Faseer A Sons, Ine., cevering a peries of five 
years, whereby the defendant agreed te do eertain hauling fer that 
concern for $100,000, payments tc be msde by the Wanzer Coxpany te 
him in eemi-roenthly installments, The contract further recited that 
in eonsideration of the Kilk Hauling Cempany purehasins free the 
Indians Truck Cersoration ef Illineis certain personel pronerty, the 
defendant essigned his interest in the contract to the Milk Hauling 
Company, It farther ansears that the Hilk Heuling Company had twe 


trucks whieh it used in its business and on which plaintiff had ~ 
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e@natiel sertgsges securing an indebtedness which wasn everdus and 
Pialniirf wae threatening to ferscless ihe chattel merttgages. 

4% ZUE3HEF Sppears that “he Zilk Hauling company pure 
ehageed the truck abeut Eany 1, 1922, fren the indians Truek Cor- 
‘poration of [ilinesis, sgrecing ic pay therefor 97245.62, none ef 
whit: fac g<id at the tisie, Sut the £41k Hauling eompany exeauted 
ite thirty-six netes jue monthly as evidenee ef ite indebtedness 
fer the truck. Os Key 11, i@22, tm@ siaintiff, defendant, anda 
the Silk Hsulimg company set ond tee erittem decumente rere exe- 
guted; one of these Aocusentea stated thai the Bila Bauling asze 


pany bad om that date made an agreement #ith eiaintiff, whe had the 


Be 


enatiel marigeges om the 211% Ssuling cempoiy’s its truokzea, wh erer 
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the Hiiz Nauling cespaay was to be paid 2158) on tue first and 


Pifteemth as every menth om account ¢f tae mortgages. Thie dscue 
ment §~a8 sigued by Yuh Milk uwuliag conpauny and Bdireeeel to the 
indiana Tradk Company. Tse ether dsqument waa an agreement entered 
inte between plaintigs aud the Zilk Hauling company. it provided 
tket the Eilk Sotiitig vempany vas ta pay plarntiiy g400 a menth, 
$180 being paeyabie oh the firat usd fisteenth of each ponth. The 
@entract furtoer previded that the two trucks were io be used for 
hauling the mile fot the Vanser Company, it Further asgeare that 
afterwards the indiana iruek Company eoilected fron the Genser 
Ssuaeny, under ite sesignment fres the “ilk Eauling company the 
Rauling 
money @4rned by the Bilk/Company in tre hauling «mien it 4id for 
tae Yamzer geapany, amd aut ef this the Indians Truck Coapany 
made Shree af the 213%) gsyeente te the pisiatizf, and that it 
agolied part of tne ba.ance «ef the money ta tha paysent ef nstee 
@zGcutses Sy ie Sian Saudlias soepemy fer the truck whieh it Rad 
Purenased trou tae iicdiasa Truck cumpany, and sise seplied part 
of the money ta pay tee Gen vee iid the haujing ver the Vaenzer 


Stepacy. Ys June 23, 1G2k, the Indiana Truck Coupany wrote s 
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Letter to the plaintiff aévieing sim that the Bilk Hsuling ccmpany 
had teld the Indians Trock cemcany te sake no Purther payrente te 
the wlaisti’r, ana further advising glaintiirf thet the Nilk Hauling 
aompatiy Was them under new ushagement, go furtner paysente were 
Mage ta the slsintiff. 

Plaintiff's aait is based of the theery that the dee 
fendant ferecnsily cellected meney frem the “snger goupany sand 
refused to turn it ever to plaintiff, Buh these ie ne evidesee in 
the recerd that the ¢efendant ever obtained ery money from the 
Samzer coupany; en the cantrary, ali the evidense is te the 
effect that the money was pald by the fanser acmpany to the 
Indisna Truck coctenr. 

The Judgement if vhelly unsusnerte? ty the evidence 
ane’ mast therefore be reveracd, 

The Judosent of the Bunicinalk court of Ghiesge ie 
reversed and the cause ramarncitet, | 


REVERSED ABD RERANTIED, 


Matehett, ?. ¢., and EeSureiy, 7., foncur. 
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BA, JUSTION O'CONNOR DELIVERKD THE OPINICE oF THY COURT. 


Plaintiff broaght an action sgainst thie defendant te 
Pecover money claimed to be due and owing frow deYendant in the 
gum of $2045.84, fs the statement of claim the defendant riled 
an affidavit of merits, shicn wae stricken, and by leave of court 
he filed an amended affidavit of meritea, «hich slee sypeare te 
have been stricken; and counsel fer the defaniant say that the 
defendant was thereupon 4efaulted amd that a jury was iBipanelied 
te aegeas the damages, ‘hie statement will be hereinafter ree 
ferred’ to. The fury returned a verdict in faver ef the slaintirr 
and against the defendant for $2619.94, futjoment was entered on the 
veradiot ant the defendant appeals, 

Plaintiff in ite statement of claim alleget that ites 
Glaim ie "fer moneys due and owing from the defentant amounting 
te $3068.42," then rollew an item of interest and an item of 
oredit, whieh last item it ie alleged wae credited en the Janu ary 
account between the parties, making a balange fue from the Ate 
fendant to the plaintiff of $2045.54, There is a Turtier alle¢e 
gation that the amount claimed is for epllectionsa made by the 
@efendant as shewn in an exhibit attached to and madé@ a part af 
the statement of claim, 

The defendant Tiled an affidavit of merite whieh 


the record discloses was, by agreement of the parties, stricken, 


Leave was given te the fefendant to rile an amended affidavit of 


\ 
\ 



























t 


i “ema ton ‘ware ta, fod ‘ 
2. Moh RAO OD: Og sR YMA | 

atagat sonte? 
i 2h ee LORIN bes Ras ue tt ¢ 


aR eR pa vagal? 


2h, gt, eae aabher®, cy et aoe 
ny rai prone 
fre tLomga. : ore 


( a ee 
es S a) ve hel re hil Q. 


Per en tT 


Dat A On PO A i a SH NT 


OMA 

a cet aS ae ENE 
oSHOO ANT VO RO THIee Her cami T nat nowniot 0 ‘wox TEU RK 

Meda BS Lmpalog igus “axtie Reae 

os “taal ob ‘exit teatage nai soe a pene wagategh, ‘onal al 

ost ad tna nat eh san antea fae oath OF 08. Sputaticsiadadh LO OH 

pest Sngbate toh eats abaks an tnomnd aie, wad. ee DEAERE Yo we 

sro * te aves £ ee use soda bade aoe sip date Fubdolasiad to thee Ts ae 

oF os a Le Bo kate 102 kom 10 CAvah Te hehagee, tte bet ER om: 


- “od dsl yan saa’ sites ‘toh eet 20%, fonnwoo Fp @. eh in fi 8 a aned 
pei toaagne ane ete at deat? bate Bed farted Meee tho, aw . 
oe aod tattosest ad iw imam sate, PEAT BOR RMRD Ort am 
Veloutete add ‘bo tava? a apiirey # bearer erwt, ont 008, hres “4 

wi oe ‘saavicr haw 8 daomphat a PF SP O88, tor Sobaptes wld santoye hi 
28 Lae qe sashes Teh ait peti 


an hots hope fia mbwis to Sanmed ete ahh at Vrhealert 


gatrauonn taab nateh ocd text gaiwe fom gah mya men ng ab 


att kotor vee bie te fbvah tte rhe 5 peat taste ost 





nude bade. yamnita wat? te faves tye bial aK aseoceetd } ) 





merite, which was accordingly dene. The amended affidavit of 
merits is made by tie defendant and sets up that he has o geod 
defense upon the merits éo0 the whele of platntiff's claim; then 
follows this parsgragh:; "This defendant denies each und every 
allegation in the plaintiff's atatenent of elaim except such ss 
are hereinafter expressly admitted.* Yue defendant then denies 
that he owea  33068,4% and interest in the amount of 452.14 an 

set ferth in the slaintiff's statement of slaim,”® end further de- 
nies "*uking eollections wolen are Jue te the plaintiff ag shewn 
by Exhibit 'A! attached to the plaintir?'s atalesmant ef claim,* 

or “that he ie holding colisetiena due te the plaintiff as elaine 
@#d." He then admita *that in the future acme money may became due 
from this defendant to the gisintiff,* but that he owes oisintirr 
no money at this time, He further sets up that "there may become 
4ue t» the pleintiff the sum of $2107.25 fer premiums upan said 
pelisies tut that the anid premiume have not been earmed up to this 
date and will not hawe been earned until the said 16th day of 


August, 1929, and that no money of any kind {2 due to the plaine 


tiff ot this time, and in the event of love or cancellation ne 
money tery ever be ewing to the aald plaintiff." The affidavit of 
merite further este un that plaintiff ia «a ferelen voreeration net 
Qualified to do business in Tllinois an’ therefare not entitted 

te sue in the courts of thie State; that plaintisf hed done busti- 
Hess in Tliinois; that it‘had been liecnsed by this etate, but 

had withdrown therefrom and had esased te de businers in this etete; 
that it hed Lesued insurance policies for whick it claime preniume 
and that thie defendant wae ite agent in desuing and delivering 
Some of waid policies of insurange; that the devendang and his 
 elients (to *hom policies had teen issued) were “without protestion 
; in view of the withdrawal of the eaid plaintifr from the state of 


 ‘Tinsis, snd that Ao moneys may ever become due or owing te the 
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moneys due to the said plaintiff frem thie defendant st this time.* 
This affidavit wes filed hevember 30, 1926. On January 6,1927, an 
order wae entered om aotion of the plaintiff striking the affidavit 
from the files, and stating that the defendant waa given ten dave te 
file a secand amended affidavit of merits, The erder then states that 
fefenfant wae given leave te Pile sn interlecutery bill of excentiona 
to the order striking hie affidavit of serite froe the files, and that 
the defendant ia defaunited for want of an affidavit of merite, In the 
nezt warecrapk of the order the default te sat saide, 

The next that agoears in the reeerd ie what in desige 
nated as an interlocutery bili ef exceptions, which reelites that en 
January 6,1927, the cause case on fer hearing in due course om the Jury 
Galendar; that plaintiff then meved to strike defendant's smended affi- 
davit of merite en the ground that it was insufficient ae a matter of 
law; that after argument of counsel the court struck the amended affie 
davit of merits and defendant exeented, A further recitation ie that 
the court then goeve defendant 5 days to amend ite affldavit of merite, 
but that the defendant eleeted to etand by its amended affidavit of 
merits; that ¢hereunen the seurt defeulted defendant for want of an afe- 
fidavit of merits and then vacated the default, Then fellowed the er. 
dinary certificate of the trial Tutge te the bill of exeentions. The 
stricken affidavit of merits does net ayvear in the bill of exeantions, 


but a bill of erecentionsa wae unneesasary because the order statenm it 


Was stricken because it wae ineufficient as a maiter of law, 4. 4., 
that it set up ne legnl defense. The motion toe eirike was ecuivalent te 
Q& demurrer and the point was saved, a4 anseare from the commen law 
Peoord. 


The reeerd next diseloses that on February 8, 1927, 
Qh order wae enitered which recites that the eausedatie on for trial 
in the regular course before a jury who were "duly eleeted, tried 


a 4 sworn to well and truly try the isevee herein and a trua 





Verdict render.” After hearing the evidence and the arguments ef 
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gounsel the jury retired and returned their verdict into open court, 
finding the issues againgt the defontant and asgeseing the plaintirf's 
damages at $2617.74. 

On February 26th following defendant's motien for a 
new trial wan overeruled, Judgment was entere’ on the werdiot and 
defendant appealed, Thea appeal was aliered upon the Piling of a 
bend and a bill of exeertions. In the record apnear the bond and 
will of exerntions, ehowing tha evidence heard by the fury, which 
gonelate’t of denesitians taken on besalf ef the pisitatifrr, 

The defendant, ty hie counsel, at the cemmencenent of 
the trial stated that he wae in Aefault but that he war entitled 
to have a fury toe aasese the damages; tut the reeord disclosen that 
ha objected tea queations put te witransea fust aa thougs he had not 
been defaulted, afd 1% appears thet ecunsel teok part in the trial 
but produced ne witnesses. 

The evidence offered on behalf of the plaintiff shave 
that the defendant was plaintiff's Chicage agent; that there vere 
monthly sccountinges between them, a& shown by monthly statements 
passing between the parties. From niaintiff's books it anpears 
that Aefendant war indebted te plaintiff in the sum of $9171.52. 

A witness testified on behalf ef plaintiff that plaintiff had ree 
eetved etutenents froe the defendant whigh sheved that the defende 
ant owed the plaintify $2271.85. Plaintifr alse claimed interest 
of $446.23, The evidence tended to show that senthily etatenents 
were issued by defendant shoving the amounte he nad collected and 
the arountsa he had retained, and that the interest Ltems are come- 
puted on the amounts an shown enech month. 

& reading of the entire record disciosrs that defende 
ant had no defense. life only claim s@ disclosed by his affidavit 
of merits sappesrea to be that some of the policies «hich he had 


obtsined and for which he had received the premiume, might as 
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some Tuture time be eancelled snd therefare seme of the premiune 
might have te be returned te the holders ef the polictes, If this 
shoul’ oseur, the claim of the nolicy holder would be agairet the 
Plaintiff, net agsainet the derendant, wie wae merely the plains 
tiff's agent. 

The defendant contends that the Judguent le wrong 
sha ehould be reversed because plaintiff's etatsnent of claim 
does net state ia couse sf action, and in suppert of tunis dervendant 
eiter eases “here the defendant was defaeulted and in vileh cazes no 
evidence wan heard. It is obvious that such cases sre inapt because 
in the inetant ease, even if we consider in the confused state of 
the reeord, that the defendant wae defaulted, yet 1t aptears that 
evidence was intreduced snd the ease@e heard and 4eelded upon the 
evidence, In the atate ef the record there war no ocensien for the 
plaintiff offering any evidence beeanee tie @age wat one of aasumpe 
eit, hich set forth seecifiaally the waount of plaintirf'a clain 
an? thin tae verified’, Daferdant's avcendeda sfiidevit of merits 
having been atriexen, fudpment might have heen amtered upon sisine 
tirf's statement of claim without anv evidence. But we think the 
Statement fF claim was sufficient. It set up in aubseionce that 
Pluintirf's claim is for money due and ewing From the defendant fer 
Collections made, This may be sonsidered sufficient a2 a seneen 
sount for money Rad and received. Woreaver, altheurs tais is a 
ease of the First clase in the kunieipal court, plendimgs in such 
Glas of cases are now the same oe pleadings in eases ef the fourth 


Clase, ew Columbus B, Ce. ¥. Mupire &.5,V.0e, 


And @ince the record dimcloses that the Jury were sworn net ty 


BBeene the damages but te try the ienues ant that they 414 so, and 
Ay ¢ » fne 


im @vidence wae heard, and wince it «luo appeara on the whole record 


the defendant hae no defense, the fudgmens OuUnE not to be ise 


‘Lyons v, Kanter, 285 IiL, 


ed for any Slicht error ie “therrecerd, 
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236, In that sase the sourt sald that although the plaintiff's 
statement ef claim was inauffielent, yei the trial of the cage was 
on the theory that it was eulficlent sand the court therefore weuld 
not reverse the judgment, The court thers asid (p. 399)3 "The 
iseue (which was onitted from oluintiff's atuliement ef claim) was 
introduced by the defendants inatead of the plaintiff, bul we will 
net, wito tne wnole reeord before ug, Peveree the Judgment for the 
purvose of letting the parties raise in @ mere Sornel way an issue 
of which they have already hat the benefit of s full trial." Fe 
are clearly of the opinion that the amended affidavit of merite 
wae ineufficient and thet it was prenerly etricken, A reading of 
it, the material allegations ef whieh we have above set Terth, shews 
that there wap no defenee, but that on the sentrary Lt substaitielly 
atettw that the 4efendant ewad $7107.28 for premiuas which he haa 
collected and not turned over to claintiff, the only defense being 
that at some uncertain tise in the future policies micht be aan 
eelied whieh would require a return to the policy holdere of a part 
of the premiums thue collected. hor is there any merit in that 
part of the affidavit wolek @eeks te set up an « defense the 
Statute of thie aetete in relerenes to forelgn cerporations. That 
paragraph shows that the vlaintisfy was at one tise qualified te de 
buginees in thie stete and presumably 1t was quelified waen the 
policies in question were igeued. it later withdrew, the affidavit 
of serits sintes, but thie would net prevent it from afterwards 
brincing suit im our courte. 

Complain$ le made eas to the allowance of interest, but 
we think that sinee the evidenes diseleses that there vse a certain 
mmeunt aue from the defendant to the olaimtiff at the end of enoch 
Month, shies money wan net turned over by thas defendant, there wae 
wexetious delay and the interest was properly allowed. 

The fudement ef the Bunicipsal eourt of Chicago ia 
affirmed, 
AVVTHRED, 
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) APPUAL FROM MUNICIPAL GouRT 
vs, ) 
) OF GHICAGD, 
WALTER MK. FARMER, } 
Apoealies. ) 


ER, JUATICR O'CONRGR DALIVERED THR OPIKICN OF THE COURT, 


Piraintiffe breucht an action agninet the defendant te 
reeover §631,67, slaime’ te he tue om agcount of axcessive ate 
tercey's fees charged an’ money reeeived but net pesperly ace. 
counted for, There wae = trial berore the gourt without a jury 
ang a finding in defentunt'sa faver wid this acpesl Pollewad. 

it appesre that Battie Halvorsen, a alister of plaine 
tiffa, died intestate in Chicage and at thst time twe of the 
Plaintiffs came from their come in Virginia and smpleyed the de. 
fendant, 8 oraecticing lawyer, te do what was necessary in and 
about probating the eetate of the deceased. 

Plaintiffa offered evidence to the effect that after 
he had made some investigstion as to what service would probably 
be resuired of him, defendant sgreed to perform such services fer 
ten per cent of the anount of the estate of the deeesaqt., On the 
other hand, evidence was offered by tin defendant thet it wag 
agreed that hie charge would be twenty-five per cant and net ten 
per cent, The defendant oise offered evidenae as to the services 
‘Pendered by him, and toward the clese of the trial the suestion 
under consideration was whether the defendant bad charged mere then 
& rearonable fee for the services perfcrmed, The court etated that 

ae 


4 he thought the fee was rather high, but that in view of al) the 


«evidence he should find the inoues for the defendant. In glaine 
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tiffe! statement of claim there were a number of iteus which they 
teugnt to recover, but, an Just sisted, the case was presented and 
&ecided only as to the reasonableness of the Aeferdantty fee, 

The ewidence offered on behall of the defendant 
siews tiat the services rendered by him were not the usual 
eervices in probating an estate, The eaevidenes shews that in 
adf4ition to the usual services in suen case the defendant was 
required to leek ints the question of bonds signed by the de- 
ceased in her Lifetime, one of which was executed in a matter 
pesding in the Criminal court ef Cook county; the evidence shows 
that the defendant settiad the decensed's $1,006 Liability on 
thie bend for $400, The evidence furtier shows that there waa a 
Glaim filed against the estate of $1200 asd that the defendant 
put in several deye in the sauecesars. defense of this cleim. 

We have earefully considered all the evidence in the 
Yeeord snd ate of the enpinien that we ousht not to disturb the 
finding ef the trial Judge. 

The Jutement of the Buniectosl esurt of Chisage ie 
affirmed, 

ASYTRYVEB, 


Matehett, ?. J., und KeSurely, J., concur. 
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Cernperation, <dmwinistrater of the 

Batate of FilLilae GaokGS, Deceased, 
Appellant, 


FS. 





THE CHICAGO, AUMCRA & RLGIN BOTOR 
LINES, a Corvexration, 
app et Lar, 
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Yha Unien rust CGamparny, = serneration, a8 sdminie- 
trates of the sstate of Siilias uecrgs, Aeeaseed, breuzht an se 
tien agsinst the defendant to recewer for the erangful death of 
the deecesnsed. At the close ef the plaintiff's ease iLnere was a 
girected cixins far the defendant ead teria apasal reliovwed, 
Wtlitam Geergce, the deceased, wili be referred fo as the plainiifrf, 

The evidence tends to sxew that at about six otcisck 
en the evening of Becearmber 4, 1924, viaintiff was walxineg scuth 
geroes VanEuren street at about the east eroees-falk of Whisple 
street, wher he wae struck and killed by am eastbound moter truss 
ewnet and eantrolied By defentant. VanBuren street is an «ast and? f 
weet «treet in Chieags; “hinnie street is a north apd south atreet 
@Whie> bering at the terth side of ¥YanEBuren street and axtends narth. — 
It dees net extend santh of VanBuren street, Tre evidence tende te 
ekher that it was raining at the time ef the accident; that pisine | 
tiff cas «2 warrie4 zen abeut fertyesix years of age, living with 
His wife and children; that it was dark st the time; the street 
lightes were lit en? there were steres and residences in the vicinbke 
ty; it was a clesely built ap portion of the city. Ununsel for 


Pisintiff etate in tueir brief that « ~i tesa teatifiest there rere ' 





"three hich lirhte en the corner, 170 Feet apart, and sil were. 


lighted at the time.* cf coursethie stetexent t= meaningless bee | 


eauee it cives us no idee where the lights were located, an imwsertant \ 


| 
} 




































eKese i 


itera 


Fs 


Sea rans qagar tau ZR 
“ede Ne wodavte lates. ad btaroqsed 
<rsaeaged , ZOOS wish %o set 
ou saw Eh oanegh ie 





Shiota a eae Le ee ete ey BS ee &. 
FRUSS YEUNG - RRS Sans 


apa ah a 


sed — 


gore ATE A ASORUA .opapTEo sar. 
mot terete? a Tl 
ei teed re 


f 
1A sit a oR ae IAM CM 2 in ty I a, 




















By eta Hi 
ieee GaP ee 


 @ Seo SRE TO OLTes aay ATT ae notin er Se ete ae 





«gialeba en tolset9ctes # » naeese towtt aetatt ost oo eae v 





“22 ‘aa deinsiord hoeeonet « *Rtos® we 2LE2 te etndas Sale Ae. xotesd 
‘te déasd Entgaote ads xe xeveo2t of Sashasteh oe semtene, cS nt 





‘@ S60 SYedd Sace a Vibints iq esit te anoto eat ah 





ewoi io’ desqus sida bats tanhae toh ost “ot atolyey + tadeondh 


ytee muse " 


wrigatele exis ea of berietet od ithe sbeasooed, ot ’ a 





deelets xin. Suede te sai wove et sbuvs sonenive oat 
 déwes auitlow saw wheats: a “ase a rodeos 7. aataeye, “at. mo 





efeqia® 26 dinw-enets dene este suoda da treree, sosuine¥ & fphasae 
dasrst sate basodtens ae ed Selita has xounge Eri ad see cie jooxte | 
Peas tans au al ¢oeate ‘peveianv -tankinatek of hoLfowdnas hee. Senet, : 
i testte Nd iten bate etied 2 ei seonss singh dt ponaoked at tootte taow 
i atten ahastxe ane geotte aseetaeY Ye obis deter ont te antged ode 
ip ed abwed soaghivs. oc? do97te norudlan¥ te atyoe Bavexe toa -a90h, 
waleig seas ptashisse ante +9 onit ets ‘ta gahales esw ok sade wore 
ide galvil oe te stacy xlenginel fuede aac ba team * ene vies : 
; geenis esiy ;omtt ou? te 28h saw +t seat parce bac stn ait 
i  wanioty sdf al woonab inet hun aetede een etedd bas ont exe aoddatt i 
tet feenwod “ti to edd Yo aslared qs dLbud Uasets 2 aaw eh at 
( otew atest boltisaad among ty # Sestt ‘teiad stent at etess Mitatete 
pro7 fle bam ,dtege font OVE ,xeni00 eat ae ‘adaigtt tat art 
o8¢ ess {guiness at Suoaetete stay amtwos to °*, sak aut ‘te hadity 


Pranteacmt i ; eietanet ayer adit oid erie sie aabi on os pao a onmae 


@lemant to be coneidered, 

The evidence tenis to shes that Just arior te the age 
eigent the truck was being driven saet at 2 "High rate of speaa® 
@? "faet* ac cne witneas put it; thai the street +as eet: that 
plaintiff was walking south acyees YanRuren street near the enet 
eroegsenlk of Shiople sireeit sad var ahout the center 6f Yankuren 
etreet «hen the truck turned woword the nertheast, snd the 4river, 
asparentiy in an endeavor toe avola striking vlaintiff, tried te 
pass him on the north; that plaintiff efeeped bask, was struck, 
Hmnockeé down, run ever and kilie?, ‘Two <Linesces eove testimeny 
te the effest that they saw the truck eotine Pros the weat, heard 
it sound ite bern, gu sisintiff walk south sercss the street, shen 
Re was etruck and killed. In view af this oritence we ere uenbie 
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ff, 
ef course the teetimeny offered gae ciearly inadaiasitle, and th 
Fulins ef the trianl ceurt was vusrreci. 

Whether the plaintiff was guilty of neglirence whieh 
approximately contributed te his desnth ana warther the defendant 
Wee negligent in the operetion ef the truck, we think were sucstion 
ef fset for the jury. As 2 general prososition, the questionsof 
negligence and ecntributery negliigeiee are cuastions of feet; bat 
When ail reasonable minds sould reach the eanclueien that plaintifr 
Wae cailty of negiigenes ana defendant gallty ef me neslizence, or 
that bots parties were guilty ef usglicence #hich preximetely con} 
tribute to tha seeident, then the question becomes ans of law 
fer the court and a tirseted verdiat is preper., Eeliy v. Cutcage 
City Ry. Co., 233 TLi. 649, Fut unon a earsfal consideration of 
&12 the evidenee in the reserd, we are ef the opinion that the 
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ihe part of the defeniant sheuld Rave been submitted to the jury. 





Sessler vw. Sashburn, 157 ili. App. 832, 
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The Judgment ef the Lireult eceurt of Gesk county is 
reversed ani the cue remendes, 
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Matehett, ©. J., and EeoSuraly, 7., ennenr, 
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; a AG eS 
PRABK §. GLIVERIC, 4 = 
appellee, ac 
} APPEAL FRG BUERICIPaL GOURT 
va. } 
) GF CHICAGS. 
RALPH SOLLITT 42 SORS CONSTRUCTION 
CORPARY, a Cornoration, and JOBE 
PSRHBASE, IZC., a Sereeration, } 
Aspellsnts, } 


EH, JUSTICE GICGREHOR DELIVERED THE GPIEIGN OF THe GHunt. 


Plaintiff brought sult ageinet Hslph Gellitt & Sens 
Senetructien Cempany, = cerporation, te resever $1,000 dscager 
Ciaimed to have been sustained by nim by reason of the sonstruce 
tion by Sefendant of a building immediately adjeining plaintiff's 
preperty. <AfFterzvarde John Berhmann, Ime., & corseration, ¥as by 
leave of court made an additional party defendant. Hach defendant 
filed em affidavit of merits to plaintiff's statement of claim, 
The ease was tried before a jury ana thers was = verdict and 
fadement in plaintiff's faver fer 3606 and defendants appeal. 

tae reeord discloses that plaintiff ormed a twe 
Stery briek residence in ehich 5@ live4 with hie family; that the 
fefentsant Jenn Eerhaanmn, Tne., = eorperstion, oened a +aenit lot 
immediately adjoining and in the fall ef 1923 and sering ef 1924 
sonetructed a larrse four stery business bullding on tha vacant 
preperty, 311 of the magen, concrete and carpenter work baing 
done by the defendant Raiph Sellitt & Sena Construetion Co., a 
corporation. During the eourse ef the construction plaintiff's 
shrubtery, fence, building, walks, ete., were daanaged aq that 
after the building sas completed it was necessary to have the 
property restored. The defendant Kalph Sellitt & Sens Cenetructia 
fo. sande some slight repairs but refused te make cthers requested 
by wleintiff, whereupon plaintifY had the repairs nade; it is te 


Tecover the esost of these that he sues. 
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Plaintiff offere2? evidence tamding to show that the 
Tepairs hs made were necessary beouuse of the damage cane by dee 
fendantea in the eenstrustion of tas aijeining building, while de- 
fendants eftered some evidence to the effect that the dasages were 
Eot a8 great as claimed by plaintiff, 

Chaue A. E¥landson, calied on beualf of the geTendants, 
testified that he was a general mason contractor snd was employed 
ty the defendant Ralph Sellitt & Gene censtruct ion Cospany te super 
intend the masenry in the senzstruction ef the building in question; 
that He alee supsrintended the cargenter and cement work; that at 
the beginning of the conetruction ef the building he taike4 with 
Plaintiff; that they were on friendly terms; that the ellitt Company 
teek down piaintiffts fenee, which the witness testified was a reot 
ever on tae ather property; that it was taken down vith plaintiff's 
Poeruiasion; that the peatea were tetten ant that plaintiff stated 
he would like te huve the lumber in the old fenee piled on plaintifrs 
property, which was done; that there were seme few bushes end chrysane 
themums- in the back yard; that ome ef the coneretse forme which was 
being used in the construction «ef the building fell om the chieken 
house and slichtly wrecked it; that he 4i4 net know of any ether 
damage hia company 414; that in pouring conerete some of it sslaskeda 
en the wintows in plaintiff's house, which the Sellitt Company 
@leaned, an‘ that they 414 this abeut twenty-five times; that the 
Sellitt Company 4id net install the beilers in the new building. 

Harry Rints testified on behalf of the 4efendants that 
he was the timekeeper employed by the Sollitt Company; thet in April, 
31924, he was in plaintiff's baek yard and it was then in pretty ceed 
@ondition beesuse they had men every any clean it up ander the gupere 
futengent‘'s directions; that a Little conerete would splash every 


Sime it was pouring and then they would have 4 man clean the vinceve;- 
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that after tre Heb was completed, about June, he Had & talk with 
Plaintiff, who asked Him t6 slean the yard, which the Sellitt Come 
pany did; thai they saw a gardner concerning some bushes to be 
Planted and the gardner estinated the charge would be 316. ‘The 
Witness conveyed this information te plaintiffY, who said it was all 
right but later said that tee defendants the Sellitt Company need 
not bother with it any mere ond that He Had taken it te court; 
that im Bay erior te that time tae witmega had talked te sisine 
tifyfte sen ant the sen asked them to fix thince up an2 the witness 
reglied that he would 4do se af @cen as they finished tae jeb and 
they sot & gurdner ever to 4e the work, 

Raiph Sellitt, oresident ¢6f the Gellitt Comeany, tes- 
tified that his cospany senstracted the masenry, cenereate and ¢are 
penter werk on the building; that they did met inetsll the beellers; 
that hie firet convereation with the gleintiff waa econsernuing the 
tearing down of the fence and plaintiff agreed that he might take 
it 4own if they would save the boarde for ola; thai tus rence fas 
on the Berhmann groperty; that he had anether ¢onversatien vith 
the pleintiff in tue eering of 1924, whan plaintiff shewed him a 
Photogravh ef hie heuse and eaid ne had a grievance in the matter 
ef having Bie premises fixed up: that tna wlinese renlied that he 
had fixed the place up ag well ag he should Asve dene; that he 
@leaned the yard, fixed the cheaken cosp and was prepared to eet 
him buahes and the like: that the bushee were not slanted in the 
yard because slaintiff ordered him eff: that it wsuldd sost about 
10 te reoair the chicken coop. 

The aeTendants contend that the judzment suet be ree 
versed because one of the defendants in the ease was Jen Berhmann, 
inc., ® cornorstion, while the judcment ran Sgainst Jeha berhmann 
individually, Judgment was entered January 21, 1927, ond it re- 


Gites that the cause eame en for uearing and that the gary returned 
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inte open sourt their verdict as Polloewes 
“Fe, the jury, find the issues sgainet the defendants, 
Ralph Sollitt & Some Const. €s., a corp., and John kehrmann, 
Ine., and assees the plaintiff's damages at the sum of Dix 
Hundred and COAQC Boellora ($60¢,00)" 

Ceontinning the order estates that the defendantat 
motiona for e new trisl and in arrest of Judgment were over- 
ruled an4 that it was senelfered by the court that plaintiff have 
fucgment on the wercist and “recover of and frem the defententes 
Ralph Sollitt & fons Const. Cs., 2 corp., and John Behrvann, the 
damages of the slaintiff amounting to the eum of Six Hundred and 
OO/L06 Dollars (2650.00) in ferm se af'crasaid aseoased, together 
with the costs by the plaintiff Nerein expended, and that execution 
famue therefor." Then fellews the prayer aud allowance of anneal 
to thia court. The apo#al bend is by the two defendants sorreetly 
named, 

There ie no merit in the ¢conteniion, The failure te 
add after the name of the defendant Joan Herhmann, “Ine,, a aore 
poration,* was clearly a migorisen of the clerk. We think the 
Judgment ie sufftolent but the eifaht errer eill he corrected in 
thie court, 

A further yoint is made that the omer of the land on 
which a buiiding fm ereote’ by an indenenctent eontraeter Le net 
liable fer damages arising out ef the eentractar's negligence, and 
thet ginge there was mo evidenee of negliicence on inne part of John 
Behrmann, Inc,, & oorseration, the ewrer of the land, and eines the 
defendante sought te introduce asp evidence twe written documenta 
purporting te be eentracts betveen Ealph Sellitt & Sone Gonstruce 
tien Gompeny aid the general. sontractor Jehn K, Turten, ine., 
which the court erroneously excluded, the judgment should be ree 
versed to pernit the introduetion of this evidence, Ae we under- 
stant it, the argument ie that if this evidence hed been admitted 


it would have shown that Join Behrman, Ine., a corporation, had 
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ne contre] over the construction of the bullding, and wowld alae 
have shown that Ralph Geblitt © Sene Csnstruetion Company *as an 
tndependent sub-sontrastor,. 

The law ia, aa stated by eguneel for defendants, that 
where it appaars a building is bDeing coneiructed by an Indesendent 
sontractor over whom the owner has ne cemtrol, the owner ie net 
liable for the negligence of the iadebendent contractor's workmen 
unless there is something necessarily invelved in the econatruction 
Pye VY. 


ef the building that eauses the damages, Faeom, 156 aeaess. 





471; Hosenbaur Broo v. Devine, 271 Tli. 384. Hut the iffieulty 
With the defendants’ contention is that ever if the two documents 
which they offered had bee admitted, this would net shew teat the 
oener of the sreperty, tobr Beirmann, Ine., © oarporation, had ree 
Leaged all sentral ewer thse property suring the periot of senstruce 


tien, The tre documents offered and whien were ezeluded purnerted 


the Nalph Seliltt & Gene Gonstruetion ve., the defentant, whereby 
the latter agreod te furnish all iater and material ant te ereet 
and cemplete the masonry, eonereie «nd carpenter work an the bullde 
ing in question “in acsordance with your proposal of aven date, 
eopy of which le herewith attashed,* What tha propoeel was does 
met anpear beeauge there was no copy attuched ts the documents of- 
fered. Ser was there any evidence offered te shew that Jehn EF, 
Turten Ge. had somplete charge of thie gonatructian ef the entire 
building, and that the owner, the defendant John Hehraann, Ine., 
had released oll control over it during the peried of construction. 
We think the evidence reesived and offered was entirely inasuffici est 
to reliewe the owner of the land in the instant case from damages 
@laimed by the plaintiff, In thie wiew, Lt is obvious that the 
court 214 not arr in refusing te inetruat the jury as requested by 
the defendant to the effect that an owner of property ise not liable 
for the torts of an independent contractor begause, ag atated, the 
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evidence on this ooint wae ineurricient to show that the owner had 
Teleased all centre] over the groverty during the peried of sone 
struction. 

Plaintiff effered evidenge a2 ta the waieunte he had 
pal4 for making the necessary repairs, but te ewildenee is not 
satisfactery. It tees not ahew that the defendant Malph Se¢11itt 
& Bene Cenetruetion Co. caused all the damage whieh the olaintisr 


complains of. Fiaintirr offered evidence to the ¢ifeet that his 


property had been daxvaged by reason ef the inetallation of beliers 
in the new tuliding, tat the evidence shewa without dienute teat 
Aefendant Raleh Bellitt © Sens Gonstruetion Sempany @i4 net ine¢all 
the bollerea or have amytning to ¢o wlth them, Plaintiff's evidence 
Qieo shaver thet he expended 8415 in builstine & sunvarier in the 
rear of hia house, bat wa think the avidenea shewe that dellitt 4 
Sense company wea not liable for this item. There le ne centention 
that John Sarncann, Iac., % corveration, caused any of the damage 
except by virtus o) the fuet that it owned the presises upen which 
the new Puilding was oreeted, 

Upen & earemul ecnsideration of 211 the evidence in 
the reoord, we are of opinion that if glaintiff reeeivee $148, 20 
which he guid to the landseane gardver, 122 paid to the painter and 
deecrater, ond FLO for repairing the chicken eoop, making a total 
of $267.20, it woul¢ recompense him for the damages he han suatained, 


If, therefore, sinintiff wlll within ten days remit the balance of 


the $600, wie. $332,386, fudoment wlll te entered Here am hie favor 
ane against the defendante for $267.96; otherwise the fucocnent will 
be reversed an’ the esuse remanted; each purty will be required to 
pay onewhalf ef the enata in thie eourt. 
AFFIEKED UPON RXMITTIQUR; OTH YRTISH 
REVERSED ABTS RUN ANIND, 


Matehett, F. J,, and WeSurely, J., concur, 
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CARL LIND, 
Appellee, 


Vs GIRQUIT COURT, 


GOR COUNTY. 


HARRY M. ENGLESTEIW, RT AL, 


| APPEAL FROW 
ETC., ! 
) 
) 


Appellants, 
Opinion filed March 29, 1928, 


WA. PRESIDING JUSTIGR TAYLOR delivered the 


opinion of the court. 


Om January 11, 1924, Garl Lind, as pletntiff, 
brought suit in assumpsit, in the Circuit Gourt, against 
Harry Ui. Englestein and Louis Englestein, doing business 
as Harry M. & Lovis Englestein, as defendenta, There was 
a trial before the Court, with a jury, which reeulited in 
a verdiet in favor of the plaintiff sgainet the defendanta 
ain the sum of 7,688.00, This apnesl is fron that judgment. 


fhe pleintiff filed a deolaration, consisting 
of the common counts, ani two special counts; and the 


defendentea filed a plea of the general issue, 


in duly, 1982, the plaintiff, Lind, the owner 
of certain real estate at 6345 South Peoria Etreet in Ghissago, 
ag the result of advertising in the Englewood Economist , 
and through correspondence with the defendants, listed 
his property with the latter for sale, A short time aftere 
words, he received a letter from the defendants, notifying him 
that they bad some one who would buy the proverty if the 


price was richt. He received a telephone call from the 
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ééfendantea’ office that a kre, Beuder would buy the 
property, and the next day one Lawrence A, Smith whe 

wee an employee in the office of the defentents, called 

to see him snd told bia that Mre. Beuder would buy the 
property. The plaintiff told Smith that the price was 
$12,500.00, Smith told the plaintiff that wre, Beuder 

had been to the defendants’ office and wanted to buy 

the property, Shertly sfterrards, urs, Beuder went to 

see him, the plaintiff, &t bia flat, and he agreed te 

s¢ll the property to her, She paid 500,00 deen as 
deposit, sfter the contrsct wee sade, Smith made cut the 
@ntract at his, the plaintiff's,flat. The plaintiff 
wented all cash; but Hrs. Seuder said she would pay 
8509.06 and would be willing te take over the property 

on the condition that he would take a #€5,000.00 firat 
mortgege and » §2600.00 second sortgage, and accept the 
balance in installments of £75.00. Accordingly, as stated 
above, a contract, dated August 24, 1888, was erecuted; the 
price being $13,500.00, About ten days later, Mre, Beuder's 
daughter case to him and told him that her sother was i11 
and felt that she had paid too such for the property, and 
wished to canee) the contreet, The plaintiff then referred 
Mire, Beuder to the defendents, She went to their office 
and there was some talk about cancelling the contract; and 
the contract wes then esneelled, Later the plaintiff ree 
ceived a telephone call frem the defendsanta' office, and, 
according to his testimony, talked with one of the firm, 

He testified that the one he talked to said they would 


advertise the property for sale, at Hra, Beuder's expense; 
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that he, the plaintiff, said, "that is all right.* The 
property wee thereafter edvertised several times in the 
hice go Trlbune for 418,500.00, Later, he received a 
telephone ce#ll from the defendants’ office, and wags teld 

that they were not able te sell the property for that price, 
The defendants then told Gmith to see the plaintiff, Smith 
did so and told the plaintiff that vrs, Heuder said the 

price was too high, fomevhoere in the neichborhood of three 
months inter he, the piaintiff, called up the defendante! 
offiee ani asked one of the defendants why the property 

could net be sold, and wae told that they, the defendante, 
would send wp # man to telk it over with him, Thereafter, 
Smith came to him and told him it was hard to sell the property 
at that price, Smith told him that Ere, Seuder had been proe 
mising to buy it for #11,506,00, After some further advere 
tising, the property was sold to Mre. Beuder, The plaintiff 
testified that although there were other apvolicants at that 
price, he gave her the preference beosuse she had already 


paid a deposit, 


ALL the advertisements of the property referred 
applicants to the office of Harry i. and Louis Englesteine 
Their office was at 6Oth and Halsted streets, and bore on 
the windows the words, "Real Estate, Loans snd Insurance,” 
and the names of the defendants, fhe plaintiff testified 
that he frequently peseed the office and saw Suith in there 
doing business behind s desk among the reat of the exployees, 


After Ure, Seuder had agreed to purchase the 
property for $11,500.00, he, Smith, went over to her house, 
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and ® contract waa drawn end signed, the price being fixed 
at that figure, The terme were a first sortgaue of $5,000.00, 
and a second wortgige of G2500,00, and $2500.00 in engh; the 
$2500.00 second wortgage to be paid eff in monthly inetalle 
mente of $75.10. At the tine of making the contract, the 
plaintiff turned over both the @6,000,0 sortmge and notea, 
and the #£500.00 sortgage and notes to Gmith, The plaintiff 
testified that they were turned over to Smith on the cone 
dition that the defendants would dispose of the first morte 
gage free of charge and without comsission and eollect the 
installments on the second mortgnge; that that wag the cane 
versation with Seith in Mrs. Beuder's house when the papers 


were turned over, 


in the course of the next few sontha,ethe plaintiff, 
received various checks from tha defenionts, the first being 
for $200.00, and the second, about $150,090, He received 
altbgether $600. 06. 


On January 17, 1923, he received a letter, on 
the office paper of the defendants, signed by Gmith, informing 
him that Mrs, Beuder would soon close 4 desi and would get 
considerable money snd would pay off the second mortgage, 
On February 88, 1923, he received another letter on the 
etationery vet the defendants and signed by Smith, netifying 
bin that he, Smith, was working on the sale of the first 
mortgage and "expect an offer soon for same without commisaion,* - 
Of the $600.00 paid the plaintiff teatified that $269,50 wes 
paid in cagh by Salth. 


Sometime in Unarch, 1923, having reotived a postel 
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cerd in regard te the repair of the sidewalk, he went over 

te “urs, Beude#'s to give it to her, «nd when he esked her 
about the next inataliment on the second mortgage, she shored 
him the contract and that ehe had already paid, at the office 
of Harry « and Lois Engleatein, the defendants, altogether 
$1900.00 on the second sortgepge note of $3500.00, When asked 
by the Gourt if he remembered that at the time he examined 

the contract it showed reocipts for 71990.00 mid, he ange 
wered in the affirmative, In the course of the trisl, counsel 
forthe defendant stated that he would stipulate that “re, 
Beuder prid on the seeond mortgage, prior to the jater return 
of it te the plaintiff, the aun of $1875.00, together with 
interest amounting to €35.17, asking a total of $1910.17, 

The nexg day, efter receiving that information from ure, Beuder, 
he went to the defendants’ office, and Smith wae there, The 
plaintiff testified that on that ooession the defendants anid 
they were not responsible for Smith's dealings; thet fmith 
said, in their presence, that *they knew he oat the firet 
mortgage and the atcond mortguge in the vault (the defendants! 
vault) there for that purpam;" that Smith said that "Harry 

and Louls Englestein were the only two thet knew the combinse 
tion of the aafe, ani that Urs, Beuder’s contract and the 
$5,000.00 mortgage, that was in a special envelope, I resenber 
thet, with ber nome on it; * * * and that * * * in regerd te the 
sale of the mortgeg®, Harry and Louls Englestein told him 
(Smith) to see some of the customers they had expected to sell 
the mortgage to * “ "3; thet he did not guecosed to sell it to 
these qustomere, but they advertised in the Tribune three or 
four times, and the enly answers to that ad eame from wr, 


Harran, who cume to the office;" thet Harran went to see the ore- 
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perty and then deeided to buy the $5,000,600 mortgage, 


It is stated by counsel for the defendant that 
there is no question but that the $5,000.00 first mortgage 
received by the plaintiff for the gale of the prererty, was 
sold by Smith to Harren, Harran testified that he turned | 
the @5,000.00 over to him, Gwith. It is the testimony 
ef the plaintiff thet he peiid a commission of $346.00 to 
the defend»nts at the time of the closing of the sale to 


fre. Beouder; thet the money was paid directly to Smith. 


It is the evidence of Herran that he saw an 
advertisement in the Tribune about March 1, 18233, in 
reference to the $5,000.00 mortgage being for sales that 
he snewered it in writing, end received an snewer; that 
the answer directed tim to go to Englestein's on Halsted 
street; that he went there and had a csonverwation with 
Gmith, telling him about the advertisement; that they then 
went and looked at the property; that after that Smith 
looked efter the papers end got everything fixed up, and 
then they went to the Greenebaum Bank; that there he paid. 
Smith the 65,006.00, and that he, Harram took the papers 
away with him; that since then he has been paid the intere 
eat every six nonthe; that that eecurred sometime in March, 
1923, 


It ie the evidense of Louis Englestein that he and 
his brother were in the rehl estate business, but not in the 
loan business; that Smith was ege of their employee; that 
they had seeured his sexviecea by inserting an advertisement 
in & newspaper for a real estate salesmen; that before employ- 
ing him they had ssked for and received references ae to his 
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honesty; that when the plaintiff first oame to see hin with 
reference to the lose of his sortgegea he, Englestein, told 
the plaintiff that Suith hod been away for two or three days, 
and suggested that the plaintify get an attorney, Louis 
Englestein further teatified that the only persons whe signed 
ebecks on the bank account of the defendents were himeelf 
and bie brother, end that he had never signed any ehesk tothe 
order of the plaintiff, Louis Englestein denied that Smith 
stated that the defendants knew that the plaintiff hed the 
mortgsgee in the vault and had given him, Smith, the nexes 

of persons to whom he might make « sale of them, fhat ras 
also denied by harry Englestein, 


The $2500,00 note was found in the vault of the 
defendants, the vault being # large safe, Jt was in en 
envelope marked, “Lawrence A. Smith, Personnal,* snd ras 


subsequently delivered by Harry Englestein te the plaintiff, 


The bookkeeper and cashier for the iefendenta, 
testified that no cheeks were issued py the defendante te 
the plaintiff efter the transaction between the plaintiff 


and Mre? Beuder was olesed, 


Evidence eas introduced on behalf of the plaintiff 
in regard to information which wes given by Neyer Morton to 
Barry w. Englestein, in the later part of September, or the 
early part of Ceteber, 198%, concerning the oheracter and 
conduct of Gwith, Horton testified that he has known Harry 
Englestein for six or seven yeare; thet shortly after he 
found that Smith was working for the defendants, he called 
fiarry Snglestein on the telephone and told him he rould 
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like to see himy that he net his a day or twe afterwards 
ana told hia that it had come te bia attention that 2 man 
by the nawe of Lawrence Swith was working for him; thet he, 
himeelf, had bad some traneactions With Gaith and had known 
hin for a number of years; that some short time prior te 
that he had discovered that faith head sold him, “orton, 

and aome clients of his, some fictitiove and forged notes, 
some Supposed to be seoured by second nortgages and some by 
first; that he had discovered thet the notesmwere forged er 
fietitious, and as 2 reevlt hed auffered the loa of a sube 
stantial eum of money; thet he then sgeked Englestein the 
nature of Smith's employment; that Englestein told hia 
*that he wma exployed as @ eslesman on & commiseion basia, 
and possibly with & drawing aocount, I am net certein of © 
-‘that,® thet he teld Englestein of the friendship that existed 
between bim ond Englestein and that he rae interested in 
Smith's employment beesuse Smith had promised to make restie 
tution of the soney he hed swindled bia and his clients 

out ef; that from an investigation he made, he found that 
Smith bac no funda whatever and had used the soney in fast 
living; thet the only chances he, Korton, saw to get restitu= 
tion was to get it fron money earned in any employment Saith 
wight get; that Englestein said he wes much surprised to 
learn about 1t; thet it was news to him; thet Smith had 

come fairly well reoommended; that Harry Englestein then 
ealled hia brother Lowis @n the telephone and told him that 
he wighed te epeak to his ss soon aa he got mek that after= 
noon ebout stmething very important; that Harry enid he 
would look into it and disouss it Frith his brother, and that 
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Louis and he would let bim, Morton, Know what they eore 
going to do, if anything. G, cress-examination, Horton 
testified thet the matter between him and Smith took place 
about » year before the time he spoke to Harry inglestein 
about it, 


At the close of the evidence, sixtecn instructions 
were given on behsif ef the plaintiff, and thirteen on behalf 
of the defendants, ani eight offers’ on hehalf of the defende= 


ants were refused, 


It is aontended for the defendants (1) that the 
Gourt should have direated the jury to find the issues for 
the defendants upon the whele onge, an? alec upon each count 
ef the deelaration; (2) that there wane ne proof of express 
or implied autherity on the pert of the earloyee Smith with 
reference to the mattera involved; (7) that even if the 
Plaintiff, was entitied to recover under the common counts 
wupen the theory of money hud and received, the evidence 
does not support a verdict in the sum of $7,688; (4) that 
the court erred in refusing to pernit the witness Louis 
tnglestein to teatify as to the chareeter of the work of 
the euploges Smith, and in etriking out the answer of the 
witnesa with reference thereto; and (5) that each of the 


thirteen inatructiona given for the olaintiff wae erroneous. 


4e to the Glaim that the Gourt should have direeted 
the jury to find the issues for the defendents upon exch 
gount of the declauretion, and that there wee no proef of 
express or implied authority on the cart of the sucloyee 
Smith with reference to the transactions herein invelved, | 
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we camnot agree with the contention of eaunsel for th: 
defendants, It is adeitted that fwith was their emeloyre 

at the time in cusstion, He was employed to help in the 
business of the defendant, and was sompenested on & come 
tigeion basis, That he was their agent is admitted, and i¢ ie 
alec adaitted that for his services as their agent they collect 
ed compensation, giving him his share, in thie pertieulsr 
matter, they received the renl ¢stete eomzission sand ree 

tained it, even after they knew that Smith hed esbengled the 
money whieh ehould have been paid to the plaintiff, 


fhe pleintiff testified that after the first 
contract was canoelled, he received « telephone of 11 frea 
the defendantea’ office, and talked with one of the firm; 
thet be wee told that they would advertise the property for 
sale, and he suid that was 211 right; thet the vroperty 
wag thereafter edvertised several times in the Chicage 
‘Tribune; and that Leter he rec#ived another telephone call 
from the defendante" office, The astter then rent on for 
about three months, when the plaintiff again called up the 
defendents' office and aaked one of the defendents, so he 
stated, why the property could not be sold, and he was 
told that the defendants would send up a wan to telk it over 
with him, As a result of that, Smith went to him, and 
then after further advertising, it wes finally sold te 
Mrs, Beuder, The plaintiff teetified that although there 
were other apolicants et the price, he gave her the prefere 
@nee befeusge she had already paid « deposit, Then, toc, the 
advertisenents of the property referred applicants to the 
office of Hurry and Louie Knglestein, and their effice 


bore on the windows the words, "Real Zatate, Loans and Insure 
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ance,*® and the namea of the defendants, Finally, ehen 

the asle was being med end the sontract drawn, the price 
having been agreed upon, the wortgeges and notee were turned 
ever to Smith; and te plaintiff testified that they were 
turned over on the condi¢ion that the defendents vould dis= 
pose of the first mortgage free of charge and without come 
mission, and collect the instalimente on the second sorte 
gage; that that was the conversation with Smith and sre. 


Beuder’s house when the papers were trurned over, 


The defendants hed already reedived their commize 
sion, and whet they were te do in the way of selling the 
$5,000.00 note snd sortgege and collect on the #2500, 00 
note, evidently, constitute port of their serviess in order 
to complete what was agreed upon at the time the property 
was sold to Mrs, Reuder, There was nothing extraordinary 
‘in the faet thet the defendente showld undertake, as part 
of their eoneideration for the commission, te sell the 
$5,000.00 note and sortgage and collect on the $3500.00 
note; and 1t camnet reasonably be esid that Smith, employed 
ag he was in a transaction which finally included not only 
& Gale of the property, but 2» sele of part of the securitice 
reoeived as the purchage price, did anything outeide of 
what might be considered within the normal scope of his 
enpleyment, 


The evidenes shows that the first suthority 
which the plaintiff gave to the defendants was to sell 


the property for cash, and thet later, as the defendants 
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were not able te sell it for cash, that Smith persuaded 

the plaintiff to sell,provided the defendants would take the 
securities which were turned over as part of the purchase 
price and undertake to sell one of them end collect the 
other, The evidenoe really shows in erder to aecomplish 

the sule, for which the dcfendantsa would have received, 

and did reesive, & cUmuission, it waa negeasary to assume 

an obligation te undertake to sell the $5,000.00 mote and 

tO colleet the $3500.00, and thet the defendants, through 
their agent and their own conduet, took upon theaselves 

that obligation, hen then, in addition to that, it was 
shown that the money for the $5,005.90 note end part of thet 
eollected wpon the #2800,.00 note had been emberszled by 
Smith, an employe - whom they were obviously guilty of 
negligenes in employing e it followed that they, the 
defendants, were liable in fall for whatever loss was 
suffered by the plaintiff, Surbea v. Baltic American Line, 
233 111. App. 188; Fabereluseer ¥. Dee Chey Go, 291 Til. 246; 
Kempton Fareers Blevater Co. v. Lowits, et 21, 251 Idle Ate 
273; Phillips v. Wontinents] Auto Ine, Assn. #27 ILl. App. 46; 
Becketrom Go, Vv. Armstrong f, 4 Ve. wee, 230 111. App, 598; 
Babocook v. fegelin, 198 Ill, App, 432, 





It is oontended that the oourt erred in refusing 
to pernit the witness Lovie Englestein to teatify aa to the 
character of the work of the employee Saith, end in striking 
aut an anawer of the witneesa in reference to that subject. 
Gounsel for the defendants atate in their brief that, without 


Question, the teetimony of the witnese Heyer Horton on behalf 
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of the plaintiff, did tend to prove negligenes on the 

part of the defendsnts in retsining Smith in their emoloy, 
and that in determining whether or not the defendants were 
a2otually guilty of negligence, the testimony of the defende 
ant Louis Englestein that Saith was industrious in his work 
should have been allowed to atand, and aleo that the question 
put to Loule Englestein, *that wae the quality of the work of 
Saith to your knowledge during the tine he worked for yout* 
should have bem permitted to be answered, "hen Louis Engles- 
etein was asked by his counsel, "State whether or not he 
(meaning Smith) wes indvetrious in hie work, or otherwise," 
he answered, "Yeo", and upon ohjeetion by counsel Yor the 
plaintiff, the Gourt struck out the auerer, stating that 

4% was ismaterial, fhe question asked for the witnesa's 
opinion and for an opinion upon & subject which in no wy 
pertained te the cuestion of his character as to honesty, 


and was, therefore, doubly objectionable, 


It is eontended that the vleaintiff wes not entitled 

to recover either upon the common or the special counts of 

the declaration. With that we oannet agree, The ¢vidence, 

as we have it set forth above, amply justified recovery for 
money had and received, (Babcock v. Reglein, supra) and the 
jury woe instructed at the inetance of the defendant upon 

that subject only. Then, too, the verdict waa obviously 

only for the amount ef money hed and received, with appropriate 


interest, 


Ae to the instructions, Ye have considered the 
argument of counsel for the defendants in regard to enoh 


of the thirteen instructions objected to, and are of the 
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opinion that no subatential error in regard to ther wes 
made, The evidence is quite oneesided, and in such 2 case, 
slight errors in ineatructing the jury are not sufficient to 
override & just verdict, The thirteen instructions given 
for the defendants, were more favorable to the claims of 


the defendantea than the Lar justified, 


Gongidering @11 the instrvetions, which were very 
elaborate and numerous, we do not feel justified in holding 
thet the jury eas in any gubstential way erroneously ine 
structed on behalf of the plaintiff, 


Sa to the amcunt of the judgment, There were 
two notes, one for 45,090,000, secured by = firat mortgage, 
and one for “2500.0, secured by 2 seoénd mortgace, both 
Gated Ootober 20, 1982, “nd bearing interest at the rate 
of 6 per cent per annum, fhe pleintiff reosivedc only the 
gum of €13600,00 in the way of principal, leeving 4 baiance 
due of $6200.00, with interest, That amount with intereat 
from Ootober 20, 1923 te February 2, 1927, anounte to 
something more than $7,688,006, the agount of the verdict. 


The judguent, therefore, is not excessive, 


For the reasons atated, the judgment will be 
affirmed, 
AFF TUME Ds, 


HOLDOM AND WILEOM, Jey CONGURG 
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S07 = 32148 
READY &@ CALLAGHAN GOAL COMPANY, 
& eorporation, 


Appellee, 


Vo CIRGUIT COURT, 


) 
) 
APPEAL FROM 
COOK COUNTY, 


TOON OF CIGERO, (a municipal cor- 
poration,) et #1 


Aupellanta, 


Opinion filed March 29, 1928, 


UR. PARSISING JUSTICE TAYLOR delivered the 


opinion of the court, 


fhie isa an appeal from an order entered in the 
Girquit court on July 15, 1927, that the défendants, 
Joseph Z, Klenha, Peter f. Gieldginski, end Frank Houcek, 
President, Treneurer and Clerk, respectively, of the Town 
ef Cicero, be committed to the eommon Jail of the gounty 
of Gock, and State of I1linoie, and remain charged with 
contexpt of court until they pay the sum of $8,688,321 inte 
court for the use of the complainent, or until released by 
due process of law, and thet a mittiaus for their comnitment 


iseue forthwith to be executed by the theriff of Sook Gounty. 


The aatters here involved arise out of certain 
contracts ehich were entered into be tween Ready & Galleghan 
Goal Company and the Town of Gicere, for the paving of 
48th Avenue end other etreets in that town. The complainant, 
Ready & Gsllaghan Goal dompany (here the appellee), filed 

ites bi11 te enjoin the Town of Cieero from paying out funds 
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in certain Speeial Assessxents numbered 1083, 1084 and Llosa, 
for other purposes, and for en aecscunting as te certain 
matters of repaire made by the complainant, After certain 
hearings in that crause fore the Master in Ghancery, 2#nd 
argument before the court on exoeptions to the Vaster's 
report, & decree was entered on Februsty 15, 1927, in favor 
of the complainant, the Ready & Callaghan Coal Company, 


for eertein anounts found to be due. 


That osse@ wos before thia Court in cause General 
Wumber 31436, upon an appeel by the same parties who are 


here appellants in this proceeding. 


The decree referred te wes affirmed by thie Gourt 
upon the failure of the appellants to file their abstract 
and brief in compliance with the rules of oourt, and an 
award ef $300.06 wae ordered to be ceid to the appellee ag 
damages, in additiun to the asount of the original judgment 


and Goste, 


On June 15, 1927, after the deoree above mentioned 
was affirmed, the complainant, the Ready @ CGalleghon Goal 
Gompany, made a demand woon the Town of Cicere and its 
effieera for the paynent of #13,030.58, being the total amount 
then due under the terms of the original decree and the order 


of this court. 


On Jyme 32, 1987, following the above mentioned 
demond, a petition duly signed and sworn to by the complaine 
ant, the Heady & Callaghan Goal Company, waa filed, which 


petition prayed for a rule veon said Joseph % Klenha, Peter 
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F, Gleldzineki, and Frank Houcek, President, Treasurer 
and Glerk, reapeotively, of the Torn of Cleere, to show 
oause within a reseonable time to ce fixed by the Gourt, 
why an attachment should not iesue agsinet them, and why 
they should not be punished for contempt of court for 


their neglect and failure to comply with the said decree, 


On July 6, 1927, the respodents to the petition 
filed a joint and seversl anewer, which wss seern to by 


each one of them, 


On July 14, 1927, there was a hearing on the 
rule to show esuse, brsed on the petition and the asended 
answer, ond evidence which was introduced, At the hearing 
the respondents to the rule effered evidence to the sifeat 
that the annusl appropriation ordinance of the Town of 
Gicero for the year 1937 eas passed January 17, 1927, proe 
viding for ¢2,006,00 for the payment of judgnentse, Theys 
aleoy offered to make proof concerning repaits and rehabije 
' {tation of certain streets, and to prove the present sene 
dition of those streets, Upon ebjection by the petitioner, 
that offer wae rejected by the court, on the ground that no 
notice was shown to have been served upom the petitioner that 


a certein gueranty hed aot been complied with, 


It wee stipulated, st the hearing, that certain 
Retniner Certificates were unpaid end had not been honored by 
the Town of Cicero; that the special aesesament warrants 
against which the Ketainer Certificutes were issued vere 
numbered LOBE, 1LOB4 and 1089; thet thoee warrante went 
regularly into collection each year; that the eolleetions 
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were made Sy the eelleoter of the Town of Sicsero, and that 
the funda thus collected, in due course, were trenemitted 


by the Collector to the Treasurer of the Yown of Cieero, 


It was further stipulated that there wags a 
provision in the Charter of the Torn of Cicero, reading 
as follows; 
“Ho money shell be paid out by the Treasurer 
of said Torn unless the same shall have been ordere 
ead by the Hoard, end then only uoeon & warrant drawn 
on him by the Clerk, oountereigned by the President, 
specifying whet particular fund the same shell be 
paid out of; end it shall be the duty of the Olerk 
to keep an eccount of ell auch warrants dzawn by him.* 
After the respondents rested their cane, the petie 
tioner introduced the entire record returned by the vaster, 
to whom the case wag referred for hearing, and upon which ree 
cord the decree of February 15, 1937, was entered, The 
testinony contained in that record is not abstracted, It is 
ateted by opunsel in their brief for the respondents that 
it wee not material to theissues here invelved, with the 


exoontion of a certain stivulstion, 


At the close of the hearing, on July 15, 1927, 
upon the rule to show ceuse why the respondents should not 
be punished for contempt of Court for failing and refusing 
to pay to the solicitor's fer complainant for use of the 
complainant herein, the sum of soney heretofore dve under 
the terms and provisions of the decree heretofore entered in 
the same cause, the learned Chancellor made the following 
findings and order: het there is now due and unpaid from 


the defencant, The Tewn of CLloero, a municipsl corporation, 
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to the complainant, the Ready & Callaghan dos] Cowpany, under 
the decree, the sum of €15,050.58; that of that arcunt the 

sum of $6,686.21 is due te the complainant on certain Retail ner's 
Certificates of the Board of Lossl improvements ef the defende 
ant, Town of Cicero, issued in connection with Town of Oiceroe 
Special Assesset nts, County Covrt wumbers 1083, L084 «n4 

1089, for work done and anteriale furnished by the esomplainant 
under contract with the Town of Cieere; which Ketainer'’s 


Gertificates are due and unpaid, and which the Torn of Cicero, 


Sby ita duly ennstituted officers end autherities 
hag heretofore wilfuliy and arbitrarily fsiled and 
refused to pay or honor, although all of said spec= 
isl agseesnente have eone currently into eollection 
eno0h year, and eollections sade thereon by the cole 
leotor of the Torn of Cieero and the county collector 
of Gook County, Illinois, respectively, and the funde 
@@ collected in due course, transmitted to the trease 
urer of the Town of Cicero, eho nor holds the same 

in truet for the said cemplainent, to riom in lar 
and @quity they should heretofore have been paid 

by virtue of the terms and provisions of the deeree 
heretofore entered herein, 

Sthat of said above mentioned amount of $17,030.58, 
the sum of $4,342,237 is due to said complainant out 
ef the generpl funds of said Town of Cicero for the 
making of repairs to certein streets in said Town of 
Gieero and for costs, eta. 

*that no sufficient eause is shown by the said 
defendants, Joseph & Klenhe, Peter F, Gleldzingki 
end Frank Hougek, President, treasurer and clerk, 
respectively, ofthe Town of dGicero, or either of 
thes, why the above mentioned anount of $8,685.21, 
should net be paid, er that they have been or are 
wnable to pay the same, but thet they, although able 
so to do, wilfully failed and refused te obey the 
decree of this Gourt by paying seid eum of money. 
and the emurt doth further find andedjudge the said 
defendants, Joseph % Klenha, Peter }. Gieldzinski, 
and Frank Houcek, president, treasurer and clerk, 
respectively, of the Town of Cicero, and each of them, 
to be guilty of conteapt of this court, and that said 
contempt has tended to defeat ani impair the rights 
and intereets of the couplainant herein and bring 
the administration of justice into contempt. 
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"It is therefore ordered that the said defande 
ants, Joseph @, Klenhe, Peter Ff, Gleldsinski and 
Frank Houcek, president, tresgurer and clerk, rege 
pectively, of the Torn ef Sicere, be oo mmitted to 
the oummon jeil of the County of Gook and State of 
Ililnois, and to remain” charged with said contempt 
ef thie court until they pay the said eum of #8,688,21 
to the solicitors for said complainant for use of 
seid complainant, or into this sourt for the use 
of complainant, or until released by due process 
of law, end that a wittimue for said commitment 
issue fortheith directed to the sheriff of Gook 
dernty, Illinole, to execute." 

fhe order of the court further feund that on 

January 17, 1927, the Torn of Cicero adopted its annual 
apprepriation ordinsnee, and appropriated 9§2,000,00 for 
the payment of judgments agninat it; thet it voted thet 
the Board of Trustees take all proper stepa te pass 4 
tax ordinance, making provisions for the colleation of 
the $2,000.00 so aporopriated, snd to appropriate a levy 
and sufficient tax for the peyuent of the balance of 
$2,343.37 at the next and first opportunity therefor; 
that the Town ef dlicere proceed to finally pay the sum 


of 54,342.37 at the earliest possible opportunity. 


Ag etated at the cutset, this aopeal is from the 


erdér and decree of July 15, 1827, 


It ia@ contended on tehalf of thedefendants, that 
officers of 2 town cannot be held for contempt, for failing 
to set voon a decree whic) is (irected against the town 
alone, without the authority from the corporate bedy, it 
WE]1 appear, however, that the only remedy of the petitioner 
when the Torn of Gloere, 5 municipality, refusedte obey the 


decree of the Gourt, was ayainat ite duly elected officers 
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who contre] and act for it, either by Frit of sendaaue 
or by evoking the powers of the court of equity to enforce 


its own decree; that is, in the original proceedings, 


The order appealed from contains tro sete of 
findings, The court finds that $8,688.21, found under 
the original decree to he due on the Retainer's Certificates, 
is in the treasury of the Town, ad thet these funds should 
be paid over by the executive officers in accordance with 
the terme of the decree, It then finds that #4,342,37 
of the original judgment is still te be collected; that 
$2,000.00 of thet amount head been appropriated to pay 
judgzents, but had not been included in the tax Levy, and 
that the reminder, amounting to $2,342.37, hed neither 


been soprépriated nor included in any tax levy. 


It ia true that the Rendy @ Cal laghan Goal Company 
was entitled originally to proceed in agssuspsit to recover 
the €8,688,21 due on the Ketsiner's certificates which had 
been collected and placed in the treasury; as where funds 
aré @lready in the treasury, Assumpsit . ie ® proper form 


of setion, Conway v. City of Ghicugo, 237 111, 128, 


it is urced, however, for the respondents that 
the petitioner should have proceeded by mandsmus, mt, cone 
sidering the nature of the bill and the neceseary aatters 
of accounting between the parties that it involved, in our 
judgment it came properly within the purview of a court of 
equity; and the court having properly taken jurisdiction and 
entered the decree, above referred to, it ia not: now here, 


to be questioned, 
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fhe record shows that at the time of the filing 
of the petition by the Ready & Gslleghan Go2l Company, that 
company already had e judgment outstanding and unpaid, «nd 
in full force and effect, and which wag entered by = court 
of equity, which has, inherently, the vorer to enforée its 


own judgments, 


In the gage of Board of Comuiseioners of Knox Go, v, 


Aspinwall, et al, 24 How, 376, the court said: 


"But no Court, having proper jurisdiction 
and process to compel the satisfaction of ite 
own judgment, oan be justified in turnings its 
suitorea over te another tribunal to obtain juse 
tice,” 

It ie urged for the respondents that the proper 
remedy for the complainant was by aendamus againet the 
Board of Trustees; the answer to that is, that, having 
already properly resorted to a sourt of chancery and the 
court having taken jurisdiction and undertaken to adjust 
and enforee hie rights, mandagus would not lie, Mandamis 
lies vhere a litigant hae » legel right, and hae no other 
remedy, fhe People, ex rel _v. ity of Ghicago, 58 111, 
424, Assumpsit, therefore was unnecessary, as the come 
plainant elready hed « decree, and mandamus would have been 
improper beesuse the court already bad jurisdiction te ene 


force the collection, 


Xt ie contended for the respondents that aes it 


ie provided in the sharter of the Tom of cicero that; 
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"No money ahall be pnid owt by the Treaeurer of 
seid fown unlese the same shall have been ordered 
by the Hoard and then only uoon a warrant drawn 
on him by the clerk, countersigned by the Presie 
dent, specifying what particular fund the same 
ehell be peid out off and it shall be the duty 

ef the clerk to keep an account of all such ware 
rante drawn by him.* 


the petition for the rule 4id not show that any 
steps were ever taken by the complainant to bring the Board 
of Trustees within the juriddiction of the dourt, although 
the anever filed to the rule pleads the ateve provision 
of the Town Charter, Hut the decree, necessarily, trane- 


eends the above prevision. 


The deoree found that the complainsnt had fully 
perforned the contract on ite part, and that it was ene 
titied to payment in full, and the deeree then ordered 
the Town of Cicere to pay the sums that were found to be 


due, In Commonwealth v. Taylor, et al,36 Pa St, 263, the 


eourt said, 


*In the matter of disputed debts, the final 
responsibility belongs te this court, not to 

you, Your cfficial duty is ascert»ined by us, 

ang then obedience alone is your duty, * * * 

The judgments of the law deolare the duties, not 
the wishes, of the pnrties. If cities snd coune 
ties may reeist the finsl judgments of the Gourt, 
then brute force ie subetituted for law, and the 
individual citizen submite, not from respect for 
ordsined authoritics, Wit beosuse he cannot muster 
force enough te comguer the forces of the “tate; 
and then, aleo, mere local wt wae oreated 
by the State, cities or @unties, become sore 
powerful than the @tate itself, and your houses 
and property and other rights are preserved and 
enforced, not because your government is respected, 
but beeeuse it is the greatest combination of force, 
and none ether dare resist.* 
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Froa what the record shore, there wag nothing 
left for the respondents to do but pay over the noney 
omlled for by the certificates, which money, according 
to the decree, was already in the treasury. Connsel for 
the respondents have cited Hughson, ¢+ al ve. People of the 
State of Tiiinois, 91 Il. App. 396; Knight v. Village of 
Thompsonville, 74 Ili. 550, but, in our judgment, neither 


of thogea esses is in point. 


It is urged for the respondents that no payment 
of # claim or judgment can be made by & municipal sorporae 
tion unlese an aporopriation has been made previously for 
its paysent, when, however, the Town cf Cicero passed the 
Improvement Ordinances, secured the confiraation of the 
special assegsments in Sourt, entered into the contracts 
in question with the petitioner, end then issued to it 
the Retainer dertifiestes in cuestion, the particulier funds 
when eovliected had the same quality as those in Schrartsz 
Ve Gity of Chicego, #23 111, App, 184, and were appropriated 
funds, ne further act of appropriation being necessary; 
ond if the Town of Ofeere had taken those funds and used them 
for any other purpose then to pay for the improvements for 
whieh they were levied and collected, the law would treat 
that which was ec expended as etill in the hands of the Town 
and available for payment due the contractor on his contract. 
Shade w. City of Taylorville, 212 11. App. 512. Money 
collected by & special assessment is % trust fund to pay for 
& particular improvement, and the municipality bas no right 


to use euch funds for any other purposé, Gonway v. City of 


ae 





‘~ 


al? 


gates an nate: etene eanoehe fp rane ort hid dap iia 
Wao anit balked wae tod ah ot stannnoqaat oe wot vtes 
galbroowe avenen ho dite east oor titwny, ot ve baad bot Lee 
yok Leased: emasgd: odes act wbanr fa ae pete one ot 
t 3¢ aigoey ov nt1% ste saee he gen ovat vinchaogeet ost 
ee mei lis wv Qe tee 7BOR yea Vi rk re attouisst So e948 | 
sevtion , tests, tee al yted 088 07h ar aft mapages 
esasaed a? eb aenes ‘sven te 


4 ay 








suomyscr” on beds sdnobaogeox edt tot begs " 1 
eptogras forle keine BY gham od amo snomphiet to tate. 4 te 
+ot qasolveny aban aod aad dordabnronies cr seein Saase ook? 
ad? beeeng ora i> Ro sept ane .vovewsd  \aorw’ asanieti - 
aie Ta int kt camee 2 Fes 9 amt hewn .woenaathad § 9 Mt 
atbartane off ofat heretne (exwed me wiemaaieslias 
‘$2 oF basaed sed? Baw ptonelsifeq ant ie aoiteoep ut 
ebavt wifvolives sd? .molvaoup at eetand thgteO sunldder Git 
afzowtos si sacdt as ye tiavp emaa od? bad betesifen avdw 
hatalngosggs arae bas oSf igh ehhh eae sSasolm 3 . 
jyxseseusa ga led noitateqarqan xe fee nedtaat ‘ee “qadaet 
aod bene bem abaw’ anedt node bes ora 10) te meet eit ‘Gi baw 
xot atneuwvengnd mad OR yaquies met seoqrue tedto yas not 
¢asdt » iuew wal ad? abotoel fon ‘us bakyet axon yet Solde 
awot wat te abiced eat ma itee oe Aoheragts ou lial fo btw todd 
stowntaee ‘gist mo. ante wernon ‘eng sub eee ee tatters bas 
yong SLE aga ‘eta ere et OMSL OF 
not yoy of Baw? fount # er tenunaace dotonqe oe Betee rice 
$tyte on amd ee tnqietaus rig Kit atriowe vented | ‘talue trag ® 
to yok .¥ Yow ,eaoguag noddo Yas wot ebawl devw tay oF 

















ll} 


In our judgment, Joseph Z. Elenha, Peter XK, 
Gieldzineki and Frank Houcek, president, treasurer and 
Glerk, reapectively, were the proper officers to pay 
ever the money due on the Hetainer Certificates and the 
decree was sufficient authority to justify their doing 
$0; and ag it ie admitted that the funds were in the 
treasury and the officers in question have introduced 
no competent or sufficient evidence to show why they 
refused or failed tc pay 1t over, the Chaneellor was ene 
tirely justified in holding that their refusal wae wilfull, 


and that their conduct was sontumacious, 


For the reasens stated, the dearee Fill be 
at firmed, 
AFFIRMED, 


HOLDOR AND WILSON, Jd. CONOURS 
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WESTERN & GOUTEERE LIFE (NSURANOE 


GORPANY, & sorporation, 


Appellant, 
v. 
) 


GEORGE R. BAIR, 


Aopellee, 


APPEAL PROM 


MUNIGIPAL count 


OF CHIcace, 


Opinion filed March 29, 1928, 


MR, PRESIDING JUSTICE TAYLOR delivered the 


epinion of the court. 


Oy, January 3, 1987, the western & Southern 


Life insurance Gompany, & corporation, as plaintiff, 


filed a statement of elaim in the Hunicipsal Court against 


George K. Bair, aa defendent, alleging that the defendant 


collected, while agent of the plaintiff 
policyholders of the plaintiff, between 
7, 1926, the eum of $156,0€, and fniled 
The staterent of claim purporte to m me 


policies, the names of the persens from 


were collected, and the date of eacllection, 


follows: 
Folicy Be. Name 
240845 Lene Bringeann 
SB258 Frieda Bauer 
180445 Joseph Eovar 
180445 Joseph Kovar 
isse84 Frangis Lukan 
580386 Yred Mittelmeyer 
191046 vada Presel 
145164 Virginia Schaeffer 
236813 Anton Jursehitsz 


839604 dames Gueey 


Amount 


company, from 

duly 26 and August 
to account therefor, 
the number of the 
whom the anounts 


they are ag 


Colletted Bete of coll, 


$40.87 
16,66 
8.00 
26.25 
10,89 
7.22 
5. 26 
10586 
18.74 
9.87 


duly 26th, 13926 
Aug, 7th, 1926. 
dune 7th, 1926 
duly 1926 
Aug. 4th, 1926 
Aug. 2%th, 1926 
Aug. 26th, 1926 
Sept. 7th, 1926 
Auge 7th, 1926 
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The atatement of oleim alleged further that it 
was for money had and received amounting to $158.06, and 
for saoney found to be due from the defendant to the pleine 
tiff on or about Oeteber 18, 1326, "on an account stated 
betecen them, together with interest thereon." An affie 
davit of claim in the gum of $1698.06, was attached to the 
atatement of claim. Gn February 18, 1927, the defendant 
filed an affidevit ef werite, which contained the following: 


*this defendant admits that he recehved the 
enounts of money ss shown in plaintiff's etatee 
ment of claim, amamting to $158.06, 

*Yhis defendent further says thet at the time 
said aoney wes received, he was acting as an 
insurance golicitor for the plaintiffs that he 
bas fully accounted for and tumed over the aforee 
Raid sums of money to one &. E. Eastwood, the 
Superintendent of the plaintiff company, exoepte 
ing the sum of $35.25, colleated from one Joseph 
Fovar, ant that eeid sum of $55,865 was sorounted 
for to Billiam Beck, an Asaistant tuperintendent 
of the plaintiff company; thet said secounting 
wee had and made with the said company prior to 
the time this defendant left the empley of the 
plaintiff company; 

*CHRBEFYORE, this defendant saye thst he is not 
indebted te the plaintiff in the eum of $158, 06 
or eny other sum or aume wiatsoever," 


On February 24, 1927, there wee a trinl bafore the 


court with a jury, ond verdiet finding the Llesues xgainet 
the plaintiff, 


OG, March 19, 1927, on motion of the plaintiff, a 


new trial wae granted, 


On Hareh 89, 1987, the pieintiff filed an amended 
statenentof ols ing whic qualified the prior statement of 
eleim of Jonusry 3, 1927, by alleging thet the claim was 
for money found to be due from the defendant te the plaintiff 
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Yon or about September 18, 1926, at which time the defende 
ant stated thet he wes short in his accounta wits the 

company, that an secount ess then and there stated beteoen 
them, asounting to $158.06, together with interest thereon 


et 5% per annum frem said date to the date of judgmente* 


On April 15, 1927, the defendont filed an 
amended affidavit of merits in which he admitted that he 
acted oa agent and collected the $158.96, but denied that 
he failed to account for it, and denied that anything wes 
due the plaintiff, end denied thet on Getober 18, 1926, 
or at any other tice he stated that he was short in his 
accounts, and denied that there wae an accdunt atated 


between thea amounting to #158,06, 


Qn motion ef the plaintiff, that amended affidavit 
of nerite was stricken, and en April 21, L987, the defend= 
ant filed a further affiderit of merits. Imp thet, he sdaitted 
receipt of the $158,06, and further alleged that "he hed 
fully accounted for and turned over the aforesaid sume ef 
money to one E, E, Eastwood, the Superintendent of the plazine 
tiff company, excepting the sum of $75.25 collected from one 
Joseph Kovar*, and that that sum was socounted for to filliam 
Beck, an Assistant Superintendent of the plaintiff; * thet 
seid # ccounting wag hed and made with the said company prior 
to the tiwe’ he left the emoloyment of the plaintiff company. 


On April S8, 1987, the defendant filed a further 
affidevit of merits, ip, that he alleged the following: 
*thst he was eunloyed az an insurance eclicitor 


for plaintiff; that ss euch he cellected the 
Various gums of money aet forth in claintiff%s 
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statement of claim, ancunting to $158,066, 

of which sum thie affiant vsid over in cash 

te the plaintiff the sum of $52.10; that sale 
ary me this sffient ot rate of §16,00 per 

week for seven weeks, amounting in all to the 
sum of $112.06 was reteined by the plaintiff 
and applied to the payment of aaid sume of 
money; that in addition to said sums, there wae 
due this effiant at the time he ras diecherged 
by plaintiff? the furthér sum of 62,00 for 
gpecisl salary ond commigeions amounting te 
approximately the eum of 8200.00, which latter 
sume the plaintiff clsime te heave been forfeited 
ey this affiant, therefore, affiant states that 
each and all of eaid aume of money bave been 
fully accounted gor by this affiant, and fully 
paid te the plaintiff and thet he ig not indebted 
t pleintiig in any sum whatsoever, but that 
plaintiff is indebted te thie affiant in sume, 
the exact omount of which ia at present unknown 
to affisnt.* 


Om tiny 4, 1937, tae defendant filed a further 
amended affidavit of aerits. In that he acnied that he 
had eolleoted money ascunting ta $156.06, while agent 
of the plaintiff, which be had feiled te ecoount for, and, 
after alleging the amount he hac eolleeted ani the amount 
he had paid ever in ogsh, and the satters concerning his 
salary, that there me due hia @pproximeately the sum of 
$2300.00, He then denied that there wes eny money found 
to be due from him to the plaintiff on or about October 
18, 1926, on en account then end there stated between 
them, and alleged that all sums of soney collected by 
him as an agent had been fully acoounted for and fully 
paid, end that he was now indebted to the plaintiff in 
any sum whatever, but that the piaintiff was indebted 
to him, the exact amount of whieh was unknown to hig. 


om Hey §, 1927, the oleintiff we given leave 


to amend the statement of clain om its face by changing 
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whe 
the date of Cetober 18, 1926 to September 18, 1926, 


there wag @ trial before the eourt, with 
a jury, and on tay 6, 1997, » verdict finding the issues 
Aghinet the slaintiff, Yotions for 2 new trial and in arrest 
of judgment on behsif of the plaintiff were overruled, and 
on Hay 6 1927, judgment was entered on the verdict, This 
appeal ie from thet judgment. 


We have set forth the pleadings, in extenso, 
becsuse to us, the changes in the position of the defendant 
appear te be of considerabls signifiesnce. There have been 
two triale of the osse, und we are loath therefors to do 
otherwise then affirs the judgment. However, in the view 
we take ef the case ag it arpeare here, we are convinced 


that the oresent judgrent ought not to stand, 


it is sdwitted by the defendant that he colleeted 
the partioular amounts, totaling $158,06; and as his counsel 
stated in hie opening address to the jury, the only question 


is, did he seeount for it? 


It Will be observed from the above recitation of 
the pleadings thet in bis fourth amended affidavit of 
merite he set up, and for the first time, thet the plaintiff, 
im reality, wae indebted to him; ored him @32,00 for salary 


and comaisaions, amacunting to #2O5— 005 


For the plaintiff, five witnesses testified, and 
for the defentonty bimesif, alone, At the trial, aa it was 
admitted by the defendemt, in his pleadings thak he had 
@ilected the £15806, cleimed by the plaintiff, it vas 
eesuned that the plaintiff had made out © fring facie case; 
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and that the burden therefore fell on the defendant to 
begin, and introduce evidence in supcort ef bis alleged 


defense, 


fhe evidence for the defendsnt is that he paid 
B11 the amounte sued for, and that the plaintiff owed him 
eertsin amounts for teck salary, Og the other hand, there 
ie the evidence of Exatwood, the euperintendent; Beck, 
assistant superintendent; Hichselis, an employee, and that 
of Edne Krause, eashior, together with = series of exhibits 
aigned by the defendont, and the suspiciopa claim for esalary 
wade for the first time in the defendant's fourth affidavit 
of merite, which eeem quite overvhelmingly to controvert 
the plaintiff's claim, and to prove that the verdict is 
Glearly egninst the veicht of the evidence, te shall not 
recite the evidence in detail as there must be «a new trial, 
We have examined it carefully, however, end sre unable toe 
conclude that the verdiot should be allowed to stand, 
are not @nvinced that the evidence af the slaintiff's 
four witnesses @ taken with ite corroboration by other 
cireumetances, such aa the exhibits and the pleadings - is 
proved to be untrue serely by the statenents of the defend= 
ant as they appear in the record, What led the jury to the 
conelusion it reached, we do not know, but we cannot believe 
that it was anything in the way in which the witnesees 
appenved and gawe their evidence, which might bear on the 
yaestion of their oredibility, the evidence in the record 
here is wO Onéesided we feel bound to override the verdict, 


The judgment will be reversed and the quuse remanded 


for a new trial, 
" REVERSED AND REMANDED, 
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Opinion filed March 29, 1928. 
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SE STICH TAYLGA delivered the opinion 
ox the sourt., 
Om Oetemmer 4, L088, in the same ar The People 

et the State of Tilimois, ex rel. Kathevine A, Patterson, 
* petition for a writ of senudawas whe Fils in the “vuperior 
tense} to compel the respondents, members ex the fetiresent 
Board of Cook County + pursuent te sm 2et to nrovide for the 
arection ond adwinieiration of & ‘@unty Gepleyecd! Ameulty 
and benefit fund (Leese ef ILL. 1925,8, 866) - to insus ferth- 
with to the vyelctor, Patterson, «= "“sertifiente of orier serviee* 
ag * "“orezent ¢anleyes,® as describe and defined in the 
Saeve gintloned at, ami to eanse to be oadd to her certain 
ammuity osyments whieh she elaias have rightiuliy secrued end 
ave due to her trom the County “seloyeee' (nauity ead Genefit 
Wane of Cock Jounty. 

the reepondenta, who compoced the Setirement Board, 
filed 2 oles, The cetitioner demurred to the pies, end, upon 
& heoring, the deourrer wae sustained; ond the respondents 
slecting te stead end sbide by thelr ples, the ecurt, 











AD A. TS Ko th 
WP edhe 4 CO OO ek hs sig nese 


some EAM 
tren nota" 
teen ROS 


roy 






















wei ot th TH. 


Oh DR ear en er a Zoya (W288 5 ts Lo | 
ates Enon : ? 


(eee 





card a 


iu ‘ ; é 





rotede oa Ber Sod nates 19 re ure ae 


Bie Dh ib) Sa! ck yey ny Di 






ee Donen eee Hy 


ed om: e: ples eit at b «Beer e scintea ait 


A ith ii: is: Hes 


cane. sah aabxecter, fie 56 “home Ley te a) ine " 


1 sdk Sed ra 


“setracwe MF ab hols’ san Suma Bo tty f 
Prema he ey wilt te. axedaes sanity tt 
aid. 20%, abkyote or ‘toa -, oF tn : 
ottauaas laperedgar yas 
wdincnh nein... vn ai ae ea 






















i £ h Riva ee Fae Filatutal is i 
we m oat hast pedteonwt, Ala * ss 


i 


ons ae 








nan, shieiatien« at, 1 depen po s . i 
eee phew Mele wet ot Sammut enant eats ne 
 eihaeb onan, hii Saat, . dean, wee % 


hop 
Mabe 








= 


azter hecting Srgumienis oi cewipel, ordered tact the 
eFit decue. This sepenk is from thet arder. 
fhe petitionss, fifty-seven yeore of «go, ws 

employed in the «@fiee of the Renorder af Seede of cock 
Coumty, as & felie eriter end ceapcrer, from July 5, 1066, 
te «wil i, I9ch. Fees the iatter dcte te Sey 15, 1925, 
ehe wee on lewwe af steence, umd from soy 15 to duly 1, 
1928, she #28 eapleyed co 2 sleek im the sities of the 
Seard ef Agsecnere of Cook Gownty. From the latter dete 
tq Recomber 15, 1925, she wie granted & lexve of cheones 
fvon her susloyment by “cok County, ami ea the Lotter 
@ste wee reemployed in the office qi the State's .tterney 
og Gogk “ounty in the Geicl cerrice -entriwent, Sb @ 
@onuthiy galery ef €1L72.0o, 

in her petition she cllezges thet her exsloyaent 
continued wainterruetedly irom Ceceaber 15, 1u°h te say 
i, 1956; that = the Intter dute she resiene Irae the 
eervies Gi “ook “ounty; ‘that ehe Hed been in the eaploy 
af the Commty of (ook for 2m acgrepote seriod of 
apprexiastely thivty-ceven yeore; ‘thet in aii thes time 
her name wie wpan the payroll eg acid Coek county; ‘that 
en Getebsr 16, 1926 ehe ¢iied with the Setirement foord 
her Seplic=tion fer sarticipstion in the Semeiit Pend of 
Cook County; te0% there Ree been dadurted Igewe her GhLvRy | 
by the croger of:icer oi the County 01 Cook such suse of 
soney Sn ere preceribe: by the “et, iree damucry 1, 1926, 
when: the set qeme inte actusl eseration; tact her angiies= 
‘thon gear pertieiostien in the Benefit fumd ees denied by 
the Ketirememt Hoard en Ray 00, 1966; ‘tant the ‘etirement 
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Hoerd vnjuctiy “nc weleeiully refused te grant? Ker ae & 
‘ereceni oxupleyes* xe defined in the set, a oerbifieste 
shewing the extire seried oi eervice rendered by her 
peier te denutry 1, 1956, oni the sacunt to hor eredis as 
ei euch doy for orier gerviee annuity, silied & sertiiieste 
der priar services; thet soeerdivg to the reserd, che wes 
entitled te the peyment of an ammmdty ier lige; ‘that say- 
ment te be Of GR auimmt im secordenee with the >rovisions 
ef the Set, me tof 9284 im aeeetdines therecith, 

Lt is etated in the sies of the reesondente 
(and edeitted by the octitioner's deeurrer) thet en “xcember 
1S, 1ee8, tne releter wes segelstely =n¢ ccrmaneutiy 
eesirete: from the eusloeyment ef “ook Vountyy thot orier 
te Deresber 15, 1925, she wie iv the emol@ysent ar cook 
County in the ooeitioncs snd for the seriods slleged in her 
getition, oi en thet doy ete ecbitied te o11 the eraliscle 
Fights er econeiferstiour euch orior sasisym@ent gavo avr, i2 


hic compliance with the seniitien: cz the 





Benefit Fumd 4et ef 1905, im order te besose & porticinpant 
im the fund ereeted by thet act; thet om Cacember 18, lacs, 
sae Ged the *esploying euthority si the “aunty of “ook ier 
the poxitien hereinegtar neecd, fer the ecle oureose 2nd 
intention ef oskine the ootitiener sn eesloeye of “ook County, 
ga the Slet dey of Gecember, 4. ©, 1905, im order te encble 
her te ecoeply with the conditions af sedd ect, ee6 become 
& geeber er perticipert im anda fund, entered inte « temperiry 
eentrsct ei empleyment by «hich petitioner becuse the 
employe ei acid Cemty of Yook irom an’ including, te~eit, 

awe U6, Ae SB. 1928, to ond including the 2008 Gey of 
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sordih, 2. %. 1896, Guving shich period of lise the 
eetitionsr ocerioresd servimes for sek Uounty im tBe 
gieition ai “oeisl “erviee in tse afiice of the *totete 
Attemmey of “ook Sownby st = eclery of 175.00 « mouth; 
thet eek list nowed gontree’ ami the amal&@yeomi tharce 
Wier sould mot neve boon entered into er serrorecd exaunt 
ger the warnece aferessid.? 

2% ic the sisim ai the releter thst she Bed the 
Fight te reenter the “maty services, =m the “mung 
agtherities hed the rickht te emmley ber fer the puroose 
efi intentian af making HeF an employe of the Oounty on 
Secember 31, MS, ie arder te enebie her te comply ith 





the eqmlitione of tha of, smi become & member ani shere 
in the fupde; ond, On the other tend, lt iv the contention 
ei the retmendent=s thot such teanerary empleguent fer the 
wairgose cteted, wea in vieistiom of the Scirit of thaeest, 
emi, therefers, dif net soke the reister on auiploye oz tae 
wigumty weler the cet, tm €§4 net entitie Acr te oegtieinete 
im the senecions erovided by the sot, 

tt euch be tekem Sc oedtted that the reister ene 
im the «ployment of the “cunty a Secesher 16, 19°55, onl 
emtimed ta. «ach eaoleyment wo te «mG imeiuding ~omil 
ms 2026, G6 @ glerk in tne ofFice of the “cotets 
eracy of “ock County. ‘“setien Tf oi the “es Gulines 
*sresent @apleyee* se iglioss: "ny employe whe shail 
be ip the eeploy of such ocmusty on the Slats doy in the senth 
ef Secemter ef the goer in «sich thie oof shell sone in 
feree i efieet in exch county,” The Feleter, thereiere, 
She, Weording to the recuirmacnts of the act, & “Sorerent 
@uployec* on Secewber 31, 1085; ond betwoun Omecemer 15, 
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12c5 ond Mey 1, 220, wee eecloyed in the “salel “ervice 
Swoartmen’s ef “eck Oowety onc renderad servines theoucleut 
that geried at a meothly salory af 2276.00, Fhere wes 

& Denbesew gor eervice sme 2 acprying out af Soot oentenet 
on cath sadea, «oO thet 14 would some (ii itowlt te held « 
even if “ley the sole purpose ond intention of ackise the 


wetabioney om emcloge oF “ook Uoanty on the Diet dog og 


Denember, A. °, USE, in order te enable her te comply 
with the comiitions of esid cet aad beeoae 2 memher oF 
werticining in wohl Sund,* the peloter ead the «wnloying 
omthority of cook Ueunty catered inte 4 tomperury contrat 
oA employusmt by “hich the releter becsae om eagplora oi 
Seek County on tenewber 14, 1928, te ond includiny “pril 
oO, Lon » that the sures of either the relator or the 
employing suthority, oy bath, oguld be conmidered om in 
aay way in deregetion a: the ewpleyment, ce ae 46 orevent 
the Polater from chewing om¢ -rovime thet she hed fuliy 
eeuplied with the requbresents af the oot. 

at 6 hove eodd, thare wee & somtroet fer 
eervioes, fully sxeeute’ on both sides, sc ior ae the 
respondents were conesrned, that wor complete evisense 
of & qowpliames with the set, om a Justigie tion te ieewe 
tae gurtiiieate of priav cerviee te the reletey ac & 
*eesent seqleyes* «ier the oct, and te say her the 
iMemkty otymente due thereumter. The “ounty hordes 
Obteimed & full “mid pre que, swrriess renderes sro 
Cgoumbar 28, LilS @m, sencemning ehich services ne 
onpbaint ie mide, amd whieh, therefore, ore crcmmed te 
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hove boon Sctiesactery, smi rendered in sali, it is ag 
we unyeak t4 the respondents whet the motivis oe the 
eaetriching portige werean tecewber 28, Ef, om the 
ether huni, the evidences shewed thet the eervles: were 
aot rendered, then the eugleyment voulé be todnted vith 
Srwed, cul conetiiute © cond detemee om the ort af the 
Pero HRnE Ss. 

Merther, i: de edeltted thet there wae gedunted 
‘rom hee galoxy, which sevrned beteeon Senomber 15, lecd, 
oma Bey 1, 108@, cash swe of aomey Se Gre preserihed by 
the set gor the Aemedit “und, onl thet eas evidenes thed 
sho #he PogMlerly eaployed, “ml evtops the reapoaceute. 

For the reuseme stated, the Pucgment viii be 
asitmesd, 
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THE PEGPLE GF TRE STATE OF ILLINOIS, ) 
ex rel JCHH EDWARD HOHRES, ; 
appellee, } 

APYEAL PROM 

Vo ) SUPERIOR COURT, 

GIOK GOS TY. 
THOMAS L. GAFGEON, et al, ) 
appellants, ? 


Opinion filed March 29, 1928, 


WR, FPREBIOING JUSTICE: TAYLOR delivered the 


Opinion of the court, 


On Bectaber 34, 1926, in the name of the feonle 
of the State of I,linola, ex rel John Edword Hohren, a 
petition for a writ of mandamus wee filed in the Superior 
Yourt to compel the respondents, members af the Retirement 
Board of Cock Gounty - pureuant to an act to provide for 
the creation and administration of a cmuinty employees! annuity 
and benefit fund (Laws of Ill. 1925, pe 266) © to issue forthe 
with to the relator, Nohren, a “certifioate of pridr service" 
ag a present exployee,"” as desoribed and defined in the 
above wentioned act, and to eauee to be paid toa her certain 
annuity payments which she claims heve rightfully accrued 
and are due to her from the Gounty fapleyees* Annuity and 


Benefit Fund of dook County. 


The respondents on January 28, 1927, filed a plea, 
setting up, substantially, the following; that the relator 
was on December 15, 1945, completely and permanently separated 


from employment by dock Gounty; that prior to that tise he 
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wee in the exployuent of Gook County, as alleged in his 
petition, and on Secember 15, 1925, was entitled to ail 
the rights such prior employment geve him, if any, in 
securing compliance with the benefit fund ket, aperoved 
July @, 1925, in order to become A participant in the fund 
Greated by that act; that thereafter, on December 15, 1925, 
he and the employing authority of Geck County, for the 
gole purpose and intention of asking the petitioner an 
employe of Cook Gounty on December 31, 1925, in order to 
enable him to comply with the Ast and become 2 member or 
perticipeant in the benefit fund, enteredinto « temporary 
contract of employment, by which he, the relator, became 
an ecployee of Gock Gounty from and ineluding Decenaber 
15, 1926 to and including January 15, 1986, during which 
period of time the relator performed services for Gook 
Gounty in & position in the Superior Court at ® salary of 


$1835.00 a month, 


On February 15, 1987, the retitioner filed a 
replication, in which it was alleged, among other things, 
that, on December 15, 1925, the relator was not come 
pletely and peruanently separated from the employment by 
@ook County; thet he did not, on December 15, 1935, 
start to work agin for the sole surpose of becoming 6 
participant in the fund created by the Act; that he did 
not, on Deconber 18, 1925, together with the employing 
authority of the county of Cock, enter into a temporary 
gontract of employment fer the sole purpese end intention 
of msking him, the relator, an employe of Cook County on 
December 15, 1985, in order te enable him to comply with 
the conditions of the Aot and become @ participant in enid 
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fund, that the services were perforned aa alleged by him 
in the petition; that he was on sick leave and returned 


to work, alles eet forth in hie petition, 


On March 28, 1927, the reapondente filed three 
further phens, in which they set up (1) that the relator 
filed hie application for perticipation in the benefit 
fund on Becenber 14, 1925, on which dey, it is slleged, 
that the relator was not an employee ef the county of Cook; 
(2) that the relator was not and is not a *present employee® 
of the Sounty of Gook, within the meaning of the Acts and 
(2) that the relator filed his application for participation 
in the fund on December 14, on which day he wac not a "present 


euployee" of Uook Gounty, under the Act. 


Qn April 1, 1987, the petitioner filed 4 reslicae 
tion, denying the sllegations wet up in the just mentioned pless, 


There was «© trial before the court without a jury, 
and « judguent entered that a writ issue, commanding the 
respondents, membere of the Ketirezent Soard of the County 
Employees’ annuity and Senefit Fund of Gook Gounty, to issue 
forthwith to Jghn Edward Sohren (the relator) » *certificste 
ef prior service* as a "present exployee,* az defined in the 
Act, and to approve the application of the relator for pare 
ticipation in the Benefit Fund, for annuity caysente hich 
had rightfully and lewfully accrued and were due to the ree 
lator, and that the "respondents perform a11 formal acts 


necessary to effect the sawe,* This appeal ie from that order, 


The petitioner was sixtyenine years of age at the 


time of the commenoexent of these proogedings, and had rorked 
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in various officers ef cook County, these of the County 
Treasurer, County @lerk, Recorder's Office, Gireuit court 
and Superior Geurt Glerk’s offices, for upwards of twentye 
five years, From July 26, 1925, to December 15, 1935, as 

ah employee in the office of the Olerk of the Supericr Court, 


he was on leave of absence, 


The relator testified that on duly 1, 1985, he 
went on his vaorntion; thet prior te geing, he had a talk 
with Erickson, the Glerk of the Superior Court, under whom 
he was working, in which he told Erickson that he was not 
well; that Eriokaen said if at the end of his two weeks 
Vacation he did not feel wel! that he should stay until 
he got well; thet he returned te his suployment on December 
14, 1925, and at that time started to work and continued 
hio work until January 15, 1996; that for his rork he was 
paid from December 14, 1925 to January 15, 1926; that he 


was paid a salary at the rate of £180.00 a wonth, 


On eroese-exaaination, he testified that the request 
he mace in duly, 1925, was the first one he had ever made 
for leave of absence on account of sickness; that he was 
on Vacation two weeke with pay; that at the end of tee weeks 
hig pay stopped and then hie leave of absence commenced, withe 
out pay; that it wes the firet leave of absence he ever had 
in his service of the county, and thet it was owing to his 
ilinesa; that he was not a civil service exploye, and never 


had been, 


Counsel for the reapondents adaitted the service 
up to the last period beginning Decewber 15th and ending 
January 16th end thet he was on the payroll and drew a sniary 
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a feo 
for that period; but they denied that he was a bone fide 
euploye during that pericd,* and when asked by the Oourt, 
*You adait ke was on the payroll end did work?® ecuneel for 


the respondents, anewered in the affirmative, 


fhe evidence of Sasuel E, Erickson, the Glerk 

ef the Superior Gourt, le to the effeet that in the suamer 
of 1925, he had a talk eith the relator about = leave of 
absence; that the relater revcorted to hin after hia return 
from his vaomtion, and enid he was very iil; thet he found 
the relator in that condition, end told him to go and reset 

a while, and if he got in condition and wae aole to werk, 

he would reinstate bim; thet he never discharged him that 
the relator wae on leave of absence without pay; that he con- 


tinucd te work until Jenuary, 1926, 


ON Cross-examination, frickson testified that 
he never mace any suggestions to the relater as to an applica=e 
ticn fer & pension; that about the 14th of beseaber, the ree 
lator spoke to him sbout asking an applieation and he, Erickson, 
said he had ne objection to the relator making an applicetion; 
that the reletor was gone from July witil he cane back on 
December 14, 1925; that it wes understood thet he rould ree 


employ hia and put him back to work, 


Gounsel for the regpondents, for the purpose of s 
reversal of the judgment, state that the recerd presents tro 
questions, (1) Did the tempornry eaployment which the relator 
had “from December 16, 19565 to January 15, 1926, for the 
evident and sole purpose of waking his a ‘present employe! 
ef the Gounty under the Pengion Act,* entitle him to participate 
in the Benefit Fund; and, (2) If the relator became antitled 
to participate in the Henefit Fund, was the appliesation filed. 
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aie 


by hig on December 14, 1925, two weeks before December 31, 
1925, the neceesary day to be in the Sounty service, effective 
as an application, or ris it premature and ineffective and 


wold? 


(1) It is evident that the tric] judge was of the 
opinion that the evidence showed that the relator was a reguler 
eaploye of the County, in the Office of the Clerk of the Supere 
ior Court from fecember 14, 13925 te Janvery 15, 1926, and was 
entitled to be considered a "“preaent employee" of the County, 


under the Aet, and to participate in the Benefit Fund, 


Sounsel for the reapondentsa do not coint out, even 
if it were important, any avidence which may be said to prove 
that the relator went back to work, and vas euployed for the 
sole purpose of am ing him a “present expleyee*. It is true 
he wos 111 in the suamer of 1935, sai was not well in the fel1 
of the year, but the evidence shows that he did his rvork, 
éerned his pey, enc eas properly paid for hie services by the 


Gountye 


in @n opinion this day hended down by this Gourt 
in the case of The People, ex rel Pattergon Vv. Gregson, et al, 


General wumber 32234, which involved » somwehat similar cleta 


to that in the instant ense, we anid, 


"Ae we heve egaid, there was a contract for 
services, fully executed on both sides, Ag 
far a8 the reepondents were sonserned, thet 
was gomplete evidence ef & compliance ith 
the aet, and & justification to issue a etre 
tificate of prbor service to the relator as 
& "present exploye* under the act, «nd to 
pay her the annuity psyaents due thereunder, 
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The Gounty having obtained a full quid pro auo, 

services sendaeed from December 15, 1335 on, 

concerning which services no compleint is made, 

and which, therefore, are preaumed te heave been 

eatiofsetery, ani rendered in full, it is of no 

moment to the respendents shat the sotives of the 

contracting parties were on December 15,* 

Gounsel for the respondents have cited Kesh v. 

Reagor, Volume 2, 1906 Irish Reports, page 46, In thet 
ease of¢ of the parties undertook to get sonething for — 
nothing, and which the act expresely provided he could 
net have. Here, there is gutuality of consideration, 
services rendered by the relator, an‘ wages paid by the 
County, lese, however, the aszcunt deducted and retained 
for the curposes of the Benefit Fund. Sere, the oone 
dact of te parties did not result in any frustration of 
the act; the relator showed be had complied with the law; 
had rendered certain services over 2 long period of yeara, 
and was, st the close of the yesr 1935, in the exploy of 


(2) The point ie wade in the orief of the 
respondents, that the application of the relator waa filed 
prematurely, vut thereis no argument on that subject in the 
brief, and se it need not be coneidered, However, we do not 
know of any wood reason why, sltbough the application ves 
filed on December 14, it should not be considered as properly 
filed, especisily when Erickson testified that the relator 


went beck to work on the 14th, 


For the rensons stated, the judgment will be affirmed, 
AFFIRHE Ds 


HOLDOM AND GILSON, dJ. TONGURs 
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uP? & LiARE * 
Opinion filed Margh 39, 1928, 


WA. PRENTHING JUSTICE TAYLON delivered the 





Spinion si the Ceurt. 

On January 3, 1227, Or, Sisherd EH. Rerton, 32 
Slisintirzg, filed & stetement sf ¢isim im the Yumicinel 
ours agedmet J. 3. Hocper, o« defendant, in «hich it 
$26 Sileged thet ha, the pinintiff, had & claim agsinet 
tae detendan® in the sum ef £115.00, "which representa 
& @lsim fer orolersionsl services rendered Curtis 
Hooper, simor con ef ssid 3, 3, Hooger, on Cecember 54th, 
December 26th and December Dlet, 1928, and January <,1028, 
at Boston, Eessachusetts.* There ves a trizi, teiore the 
eourt, vith = jury, ami & verdict and jucgment in sever 
oz the plointif?z im the gum of 565.60, This sepesi is 
by the detendont from thet judgment. 

The evidence of the nleintifz ie, thet Be hes 
been & dentiet oud srP8l eurgeem sinee 1908; taet he is 
& graduate of Tuft's Dental Gellege, and President of the 
Hastechusetts Sentel Saciety; that he rendered 
profencionsl services te “urtis Hoover, the miner sen of 
the defendant; thet om Secerber #4, 19°95 he removed from 
the jee cz durtis Hooper tee impacted molars; thet he 
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took tuo sutures and aorlied dressings te esch sound, 
using local anzesthesia; thet om Geeesber 26, he removed 
both dressings fres the wounds; thet on December 31 he 
removed She sutures; thet on dsnuary 2, 1826, he 
Seplied lees] treatment to the wounds; that curtis 
Keocer skid that he wee = student, and thet be, the 
pleintit:, should semi the bill te Rie, Gurtis Horser's 
father, whe would pey the bill; ‘that Gurtis Heocer 
gave him, the pleintiii, his isther'e addrees; thot he, 
the olsintifi, made a reagonahle cherze of ©115.06 Zer the 
werk done; that toe charge of £50.00 fer operating on an 
impacted tooth is tae sinimua charce eade in festen; thet 
the eperetiocn weir 2 wijer surgical operation which 
meeeseitzted esaplate disesetion oi the -mucous membrane 
coverin: the jaw bone; aise tha remove2i of jaw bone 
gurgicealiy ty eutting with & mallet sad chisel, suriie 
clemt to elavate and remove eeiposed teeth; that ke took 
k~Hay pictures ei the month of durtic “noper sad uged 
them in connectien with the operation thst he periorsed; 
that the oosration consumed about ong Reur for both teeth, 
The evidence ci the witness “eCitt, shiled by tae 
pleintizz, who testitied by deposition, is thet Be wee 4 
dentist, end lived in Geabridce, Hasesachucetts; that he 
#68 & graduate of Tuft's Sental College, and had been 
practicing dentietry for tweaty—seren yenre; that on 
Seeember 22, 1925, in bis sifieea, he examined curtis Seoper, 
amd foumdi thet he had tee isgeacted teeth; that he advised 
bie te eee the plsintifi fer trestment; and geva tim & sard 
te the pleintirt; thet he referred hia to the plzintiirZz 





| 


re 


a ae 


ee al Le eed 


vole 


qhaiver Sose of agadadext bollags bas sotetaa Ost Aoot 
Sevowst of yOS Bedeoged wo Gade pSivadinnents coved gibi 
ed TE <odmaoed an tac’s jahawoe BEF Seek egnkonexh stad 
wa ,Okee 8 press oo Feit parades sult Sevemps 
akduye tec¢ :stmerns eat ed gaomenox? fened bedtqea 
adit ,ed tod? bao ,eshede aw mee ad gad? Bise TeqeeH 
4g epee ett ek Pens 4 ate ed Citd add Sear biases wiittakeig 
sacecen alfesS gace tithe ede yay Blooy ede bodies 
:e8 Seng. joeeshba e'sadees add eeteetate ede, . 
eit OR -OO.8ILG be egeede aisencuses. Sales taniminte ott 
a5 50 quitateys Bet G0.08¢ te aytads of tach pea seen ; 
eect} pated £2 shen opreds cmiade add ab: deat: Betoagued a 
| «Seite weltexeqe iesigue teem 4 aap sation pad a 
Smandmeneveoum wit io aehtoser dh ag o hetetissagee 
9en0d, wat: ke davonet ot eite .ceaed we, Ode QabeeTOS 
~fitwe ,feeide ine teffen @ aitaw geiteme we — —_ 
Hoek. .o8 2962. — ; , 

























dik tm: Tek aor azo. sence beumace meena at a a 

Sco. qd Selice .d¢ivay anun tie elt Ge soniye: inns : 

& aoe 88 Yedy ef ceisbeornh yi ieeabtoed gay 

of dad? . yadteoudpesest. eybindne® ab howe bases fentasd My 

feed bad bas yenefiet Lacdewd ott? ge hauubaentg _—_ a 

te tad? gereng aoremytanrd mek yOMideeh yetetong — 

sEaqoen ekiue® souks ad ypeb ise mesh at qaner tt tein 
BOSd¥SS GH ded? gateet Latoagak ond bad el tod heed hae’ 
HenO. 6 Gk wey bes pimantoeRs wwe Tedkatedy add 908 oF att 

Rusatsig adt ef mbt Sommeteriad tambo (keke : | 














each thet if neeeseitated the serviess sf am oral 
surgeon; thet he keae that the teeth vould hove te be 
eperiteé upen; that as he #28 mot 25 ora] surgeon Bs 
a2éviesd hin te go te the pleintifz. 

Fhe evidende or the defentant, eho sas oflied 
by the pleintizi under Cestion 23 oi the Munieiosl Geurt 
set, in that Gurtie Geoser ute nis son, and 2t the tise 
OL the trial, «ie teenty yeirs of Sge; that Be learned 
the plaintisi dic some dental work for furtie Hesser, 
wat Hot until eome tige after it wae done. 

ne derenéans pub in ne evidence, 

The Gefermisnt contends that an express premise or 
elroewsetence from whick 2 oromise quan be inferred is imliee 
pensebly scesesiry in order to Sin’ the parent ier 
hegessaries furnished his ingent chilé by & third wersen; 
that pulling tee impacted teeth shure there ess neo shewing 
that it was necessary to yuk them, ar that the siner sa6 
sukiering any pein or injury fren the teeth ie sot fithin 
the common lew definition og neceaseries; that = miner 
hes no suthority in lliineis te bey dental work on the 
eredit of bia parents; that the burden is usen the plaintisi 
to ehaw Ghat the serent «eas derelict in his duty, snd 
thet the oresumptios is thet the isther has periormed his 
éubies ae a father, 

ie $9 the contention that am express sromiss ie 
neoepenty in order te bind the osrent, the record 
ghowe thet when the defendant entered Ris sopesrance ond 
demented = jury tricl, he wrote woon the Sppesrance, 
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a 
‘and agcin tender plaintirf Seventeen Dellsre (#17.9°).* 
Thet ese not cuiy =n sdmiscien thet the gsork was done, but 
sn Sigiseion that the defendent see licble, te some extent, 
for that wer Purther, xnen he wits being @xeained under 
Se@ties Jf, amd sag aexed the question, "id yeu pay tor 
the work?" he enawered, “The dentist sent se © letter and 
& bili ger 14 and I sent him @ cheek in,* That, also, 
BES evicense thet he went ao fer 2s to Pecegrize an 
indebtedmees for the services af the plsintizy. 
AS 46 gurgiesl and mediesl services, the sourt 


#2id in the ease of Glaubenskles v. Low, ©2 111. 405. 408, 
"Ti, 26 gust be conceded, expenditures sade or 
debts incurred ier ieod, eeiment, _ ena 
even medicine, fer the feuily, gre fer the 
‘expenses of the fomily,' ae these tse ere 
intesded ta be under eteo? by cur legieisture, it 
ie diifienuit ts fing emy ased tetean thy = dent 
incurred for s2eteacionst #ki13 and advice, 
employed in directin: the proper wee of & 

remédy to alleviate the surfering, cure disease, 
Sac Yextere the hetlth ef members ef *he icmily, 
would nat be one of the exuenges of tas family 
within the mecning oi the act.* 





Zenick, 29 Ill. sop. 875. 


in -trons v. Foote, €2 Comm. 205, it mie held 





thet the filline ci the deenyed teeth af a fifteen year 
eid minor, the work being necesecry to the preserve lon 
ei the tecth, vee within the clee=s, eslied “nseessarics.* 
Hemilten v. Lene, 138 Eeas. T58, 560. 

it hee been hele that one who furnishes neegssa rics 
to @ mimor enild without authority frase the parent, cannot 
recover therefor irom the iatter withewt shoeing thet the 
parent neglected or refuesd te orovide gor the miner's needs; 
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oe See 


idlen v. Jaogh 





8% 81, 16 Tli. Ave. 277; Gumeer y¥, 
Underwood, G8 Ill, Avp. 121: Sette v, Gistk, 73 111.229; 
amd it bos beau held treat a erent ia not lishle gor 
aeGesesries umnished te his infest ehila by « third 
pereon, ufilese there is an exoress propine te say 
H@PSier, OP clresnsteness fram ehich « SFoeise eon be 
inferred. ihwat v. 
& fli. Apo, S88; Marghy v. Ottesheimer, $4 111, 28; 
a3 il. 484, 


Hera, Bowever, the miner Bie, Of courses, away 


Thegos S Seem, 178; Green vy, Sireh, 








ftom heme, being & student et Harvard Colleges, st “satridge, 
NSeS., Sud eas there vith hie gatherts content; and im thet 
sitution, the pleintiff wae entitled te infer tuct tne 
Zether would sey the ressonabia Sharge for such eurgieal 
en@ medieil services as were exsentisl te the heelth af 

Bi2 gon. te cannot Seree, thereiere, with the defendent 
Snat vhen Lt wee determined by Seritt, and by the aleintigt, 
siter E-Reys had tesm token, that the wlnor gon had tee 
impacted teeth that would have te be opertted upon, the 
eervices ef the plsistigf is periorging the everstion 
described by him, were not in the nature of "necegeerias, # 
te be pale fer by the fother.. fae ustter uss tricsé before 
& jury, nd tseir verdict «esus teat, ae & sutter ef fact, 
a8 well a6 of law, the servicer to the minor were such thet 
the deiendomt wee lishle therefer,- . 

| Finding ne errer ie the record, the sucgwent 


will be afi ivmed,. 


HOLDOR AND WILSON, JJ.. concur. 
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PETER B. HOFFYRAR, Suecessor to 
Ghearles & Peters, Sheriff of 
Geok Gounty, Illinois, for use 
of Sillicm Jacobs, 


Befendcnte in Error, } ERROR TO 


Ve 
COOK COUNTY. 
J. GRAY LUGAS, OLIVE G. Lucas, 


LAVAREA HERDERSCN and JOKE F. 


| 
) . 
) SYPFRIOR COURT, 
) 
| 
HERDERSON, 
) 


Plaintiffs in Errer, 


Opinion filed March 29, 1928, 


#R. PRESIDING JUSTICe TAYLOR delivered the 


@pinion of the court, 


On November 1, 1924, the plaintiff, Hoffxan for 
the use cf Jacobs, brought suit in the Superior Court spgeinet 
the defendants on & replevin bend in the sum of $2400.00. 


fhe declaration alleges thet en Hareh 10, 1923, 
the defendents bound themselves in eriting (by bod) to the 
plaintiff in the sum of £2400,.00; that the writing was subject 
te a certain condition «hereby = after reciting to the effect 
thet J. Gray Lueas on October 3, 1922, sued ot of the 
Superior dourt, = Frit of replevin ageinet Fillias Jacob, 
Lee Gensler end Frank chepere, for the recovery of certain 
goode and chattels, and the plaintiff, being Sheriff, ss 
about to execute the frit = it was provided that if the 
exid J, @ray Lucas should prosecute his suit to effect and 
without delay and he should sake return of the goods and 
ohetteles if return thereof should be awarded, 2nd should 
eave and keep harmless the vlaintiff, sheriff, in replevining 
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esid goods end chattels, then the writing obligatory was te 


be void, otherwise te ressin in full ferse and effect, 


Theat, slthough seftereerds, the plaintiff, as Gheriff, 
by virtue of the writ, replevined and made deliverance of the 
goede and chattels to J. Grey Lucas; that although, afterrards, 
in the Superior Court, it fas considered and adjutiged by the 
Court thet J, Gray Lueas, should teke nething by hia said 
writ, and that fillisa Jacobs should ge without day and should 
have a return of the cooda and chattels, nevertheless, J, 

Gray Lucas did not make a return of the goods snd chattels, 

Or any pert thereof, mit bas refused, and still refuses te 

do sO; a8 & result of which, there has accrued te the olaine 
tiff to desend of the defendants for the use aforesaid mene 
tioned, the eum of £2400,06, including in #314 suount sttorne;s 


fess, 


On July 27, 1925, J. Gray and Olive G. lucas 
filed their appearance und a general demurrer, snd on Sep 
tember §, 1925, Lavannn Henderson and John P, Henderson did 


likewise, 


On October 23, 1926, the defendente! demirrers 
were overruled, and on the same day they filed = plea of the 
general issue snd & special plea, The special plea is as 


follows: 


®and for a further plea herein, the seid 
Gefendents * * *, actio non say; thst said 
Pleintiff ought not to maintain his eaid ace 
tion Seninst them, the defend=nts aforesaid, 
nor either of them Decause he says thet sube 
sequently to the tige of the comsiesion of said 
@lleged grievances in the declaratian mentioned, 
and prier to the commencement of this astion, 
at the county sforemaid, the ssid defendants, 
Or either of them paid to the plaintiff, and 
the plaintiff then and there accepted from the 
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defendent, J. Gray Lucas, full satisfaction 
and dizeharge of eaid grievences the sua of 
to-wit, #685.06, And this the defendant ie 
ready to verify. 

therefore he prays judgeent if the pleaine 
tiff ought to maintain hie setion sgainst then.” 


fhe special plea wae not verified, 


tm November 8, 1926, the plaintiff filed a 


replication, which contained the following: 


"that the defendents nor either of them, 
subsequent to the time of the commission 

of the said alleged grievances in the 
Decleration mentioned end mrior to the 
commencement of thie action, did not pay 

to the plaintiffs and the plaintiffs d&d 

not then and there accept from the defend= 
ant, J. Grey Lucas, in full eatiefsetion 

and discharge of said grievances the sum 

of toewit; 84x Hundred Eighty Five Dollars, 
(#685,00) nor any other agount aa they have 
above in that plea alleged and this the plain= 
titts pray may be inquired of by the. country, 
ete, 


On November 17, 1886, the defendanta filed 
m demurrer te the plaintiff's replicetion, The demurrer 


wae verified, 


On Movesber 33, 1926, the defendants Tiled a 
plea of puis darrein continuance, which containe the 
following: 


"that the plaintiff ought not further to 
maintain hie aforeasid aetion against thea, 
the defendants, beasuse she says, thet after 
the lost preceedings and pleadings in this 
cause, that is to say,after the 17th day of 
November A, 0.: L98G6,: in the tovember term 
thereof - this sense term and before or on 
thie day, to-wit; on the Sard day of Hovember, 
there issued out of the Avveliste Court of 
Tilinoia, First Dietrict, e writ of error 
and a supersedene thereon,” 
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in the cese of J, Gray Luesgs v. Lee Gansler, 
Wm, Jacobs, et 81., lately in the Surerior 
Gourt ef Ceek County, Ho. 383,724, end thet 
therefore, said oesuse in undeterxined and is 
lis pendens in g2id appellate Court, Nusber 


a ° 


*That thie esuse of action ie besed upon = 
bond exeeuted by the sefensents herein in the 
above cause, #0, 382,724, in said Superior 
Gourt, te the Sheriff ef Geek Ceunty, cherles 
®, Peters, as &n indesnifyine bond in said 
eause, which wae « Heplevin suit, and noe pende 
ing on “rit of Error and Supersedeas issued 
therein, 

And this, the defendent, is ready to verify; 
wherefore, he prays judgment if the plaintiff 
ougny further to saintein bis afcressid action, 
ete, 


This plea was not verified, 


On HQvenhber 34, 1026, the dJourt overrvled the 
deaurrer to the plaintiff's reclicstion, and ordered that 


the defendants’ ples of Puis farrein Gontinusnece be 


stricken from the files. The sstter es” then submitted 








to the jury, which, efter hesring the evidence, found the 
issues for the plaintiff; finding the debt to be $2405.00 
and assessing the plaintiff's daweges et the eum of $1600.00. 


Yotions ef the defendant fer a new triel and in 
arrest of judgment were made and overruled, and the verdiat 
ef the jury confirmed, and it wae ordered that upon the 
payment of the damages, with intereet and eosts, the debt 
should be discharged, This appeal is from that judguent. 


It is eontended fer thie defend=nt that the trial 
judge erred in striking from the files the plea of puis 
darrein continuance, Apart from the question of the 
spproprésteness of tne plea, it ia claimed for the plaintiff 


that it was properly etricken because it was net verified, 
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Qeunsel for the defendants, in their brief, urge the 


contrary, ani cite Rebertson ¥, Burkell, 2 Scam. 278, 





and Hoss v. Hesbitt, = Gilman, 5527, However, in Mount 
¥. Goholes, 120 Til. 304, the court, in considering s 


plea of puis derrein continuance, eaid: 


*4 plea of thin kind involves grave legal cone 
sequences that do not attech to an ordinary plea. 
{t only cuestions the mlaintiff's right to fure 
ther maintain the guit. When filled, it, by oper 
ation of law, supersedes 211 other pleas and dee 
fensese in the cause, and the parties proceed to 
settle the pleadings de novo, just as though no 
plea or pleas hed theretofore seen Tiled in the 
Chee, reason Of pleas of this kind heving a 
tendenoy”to delay, great strictnesa is required in 
framing them, In this reepect they are viewed 
much Like pleas In abatement, ead, for the sane 
reason, they must, Like these pleas, be verified 
by affidavit. 1 Ghitty's Pleading, (12th am. ed.) 
560, 


In the Kobertson ease (supra), the court held 
that the plea there filed, by reason of the nature of ite 
contents, was a ples in bar, end consequently, did not need 
to be verified; end in the Ross case (supra) the court esid, 
referring to the plea that wae filed in that case, "It, 
was not verified by sffidavit, which was necessary for the 
twofold reason thet it was » plea in ebatecent, and a plese 


puis darrein continuance," 


Being of the ovinion thet it is the law that 
a plea of puis darrein continuance, such xe was filed in 
thie case, should be verified, it follows that the trial 
judge did not err in striking it from the files. 


further, inasmuch as there ig before us merely 
the oaamonm law record, ve are not entitled te review the 
judgaent of the Superior Court in striking the plea from 
the files. As the Gourt said in Fanning, et al v. Russell, 
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81 T1l. 398; 


*It is assigned for error that the court erred in 
etriking the please from the filea, in rendering 

udguent by nil dicit, and in rendering judgment 

or the amount mentioned, 

*8e cemet, on thie transeript, review the jadguent 
of the Cirouit Court in atriking the pleas from the 
files, %e have nothing in the record shoving what 
enuee wae made to enpear before thet court. There 
fea no bill of exooptions preserving the evidence 
heard by the Circuit Court upon thet motion. * * * 
There being no bill of exeertions te show the cone 
trary, this court will presume that © proner cage 
for such an order wae made before the Circuit Courte® 


Likewise, in Witheretine, et #l vw. Snyder, et 21,231 111. 
APP. 281, where certain matters, which were not incorporated 
in the bill of exceptions, were aseigned aa error and ealled 
to the attention of the court. Thies Court in discussing 
those matters, admitted that the trial court hed erred, 
but, nevertheless, steted that such errors, in the abeence 
of a bill of exvaeptions, could not be relied upon for a 
reversal of the judgment, fhe Gourt there said, 

*, motion te atrike pleas from the files, the 

deeisicn of the court thereon and exeepthion taken 

do net become part of the record wnless preserved 


in # bill of exceptions, Gaynor bernia Sev. 
Bonk, 1 Iql. S77; Snell ve. Pris 
° 


ok 
f Clinton, 58 ill. 390} gaddy Ve = eave, Lhe 
i $ Fe he Wo Russell, 8 iil. 3 o 


*In view of the rule as we underetand it, we are 
not in & position to consider the various errors 
angigned by the plaintiffs in error because the 
questions presented therein have not been preserved 
in a bill of exceptions,* 












For the reasons etated, the judgment will be «ffirmed, 
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HOLDOM AND BILSOR, JJ. CONGR. 
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77 © 32015 
Jd. E. MARE, doing business as 
HANN*S PASHION SHOP, 


Plaintiff in Error, BREOR TO 


Ve 
COOK SOUNTY, 


FEDENAL SURETY COMPARY, 


} 
} GIRGUIT COURT, 
) 

& eorporation, | 


pefendant in irror, 


Opinion filed March 29, 1988, 


wR, JUSTICR HOLDGM delivered the opinion 


ef the court, 


{his writ of error ie aued out by plaintiff in 
an effort to have this court reverse a judgment of nil 
ecapiat and for costs agtinst him, J. E, Mann, doing business 
#a Mann's Fashion Shop, whose place of business was at 158 


North Cicero Avenue, Chicago. 


fhe aetion is brought on what is tersed a mere 
cantile open steck burglary policy issued to plainsiff by 
the Federal Surety Company, the amount insured being Limited 
to $10,000, covering the time between November 23, 1825 and 
Hovember 23, 1926, at 13 o'clock noon, standard time at 
ChicaRe, 


fhe declaration consists of three counts, in 
the second of which the insurance policy is set wt vere 


batia, The action is founded wpon a claim that burglary 
had been committed within the premises of the pleintiff 


in which merchandise of the value of $9561.35 wae carried 
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away on the 45th day of February, 1926, befendant inter~ 
posed te thie declaration a ples of the general issue toe 
gether with an affidavit of merits in which defendant denied 
the lesa, the burglary and the felonious entry, and averred 


@ther aaiter in defense which the proofs of defendant tended 


‘te wunport. 


Plaintiff in its brief states that the only defenee 
averred by defendant reinted aclely to ite defense based 
upon Subdivieion 4 of Paragraph E of the burglary poliey, 
which is es follows: 

*the company shall net be ljable for lose 

or damage * * * (4) Af the asaured * * * is ime 
pliceted ag a principal or an aeeessory in ef- 
fecting or attempting to effect the burglery,* 
The defense upon which defendont relied was under the first 
peregrach of the policy, which provides that; 

“For all loss by Burglery of merchandise, 

furniture, fixtures and equipment, from within 

the Aseured's prewises as hereinafter defined, 
eccasioned by any person or persons who shall 

have made felonious entry into the premises by 

aotusl ferce and vielence when the premises sre 

not open for business, of which force and violence 
there shall be visible marke made upon the pree 

gises at the place of such entry by tools, explosives, 
electricity or chenicals,® 

there was 2 trial before court and jury and 
a verdiet in fever of defendmt, upon which the court 
after denying motions for a ner trial and in arrest of 


judgment, entered = judgnent of nil oapiat and for costs. 


Plaintiff assigns for error and argues for reversal 


the giving by the qmurt of instructions numbers 2 and 14 


at the request of defendant, which he contends were erroneous, 
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being, af plaintiff argues, mandatory in form and highly 
prejudicis] te the plaintiff's case, These inetructions 


are as follows: 


No. 3 *Y¥,u are instructed that the plaintiff 
cannet recover epeinst the defendant in this case, 
wnleas the plsintiff has proved by the greater 
weipnt or preponierance of evidence each of the 
foliewing facts: 

1. That plaintiff actually sustained 2 Llosa 
by burglary on February 25, 1926, 

2. That pleintiff, directly or indirectly, 
either personally or by agente did not take any 
part in the alleged burglary. 

3, Theat there rere marks of felonious entry 
upon the “laintiff'a premiess; that the marke were 
made by the burglara, and the making of the warks 
actually oreeeded or were simultaneous with the 
burglary end not merely placed upon the premises 
after the removal of the goode from the presmisee of 
the plaintiff, 

and if you find from the avidence that the olsine 
tiff hee failed to prive by a preponderance of the 
evidence these facts, ag stated, or that he has failed 
go to prove any one of them, he cannot recover acainst 
the defendent, and you should find the iesues for» the 
seid defendant." 


instruction Ho. 18 reads: 


*You are instructed that even if there sctually 
was a loss or burglary in thie case, but that any 
servant or excloyee, or business sasociate of the 
plaintiff is impliested ae a principal or accessory 
in effecting or ettoupting to effect the loes or 
burglary, whether or not vith the knowledge or cone 
sent or assistance of the claintiff, you must find 
the iasuesfor the defendant." 


Incidentally, in order to reverse the judgment 
before us for review, re must first be able to say from the 
record that the evidence of defend«nt with a11 favorable 
inferences to be drawn therefrom by the jury are not esuffie 
cient to suppert the verdict of the jury in faver of defend- 


ant, or that an examination of 211 the proofs leads us to 
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the conelugion that ths verdict of the jury for defendant ids 
gontrary ta the probative forse ef the evidence and is 
ageinet the weight thereof, This necessitates a review 

by us of the evidence pro snd con supporting plaintiff's 


and defendant's gontentions, 


The main end essential facta which we gather from the 


record are subetantially as follows: 


{hat for about four years prior to the occurrence 
in question plaintiff was dealing in ledies' wearing sonerel 
at 15@ orth Cicero Avenue, Chics we, under the nase ef “Mann's 
Fashion Shop*; that in 1985 sales were between $155,000 and 
$140,000; that on the day when he elaims his storé was burge 
lerinzed he wae vorth about 450, 000 and owned rerzl estate in 
Ghiezge, The polisy in suit pleintiff preeured December 
1, 1985, paying a premium of $322.50 therefor; that the maxe 
imum indemnity wae $10,000 and covered the stock of goods 
in hie store, and recovery was conditioned on a durglary 
resulting from a person wr persons making felonious entry 
into the preniees by actuel forse or violence when the pree 
mises were not open for busineme, of which force and violence 
there should be visible marks upon the premises at the place 
66 euch entry by tools, explosives, electricity or chemicals, 
and for 11 damage to merehandise caused by such burglary; 
that plaintiff's stere wae connected with the alarm system 
ef the Amerigan Dietrict Telephone Company; that «11 possible 
openings were connected with a aystem of wire closed circuit 
Alera, sc that when there was any interference with the cir= 
euitan slerm would oceur and be Visible in the premises of 
the 4, 0 7, Gompany which would dispateh men to investie 
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gate and at the same time ould aleo eall the police, On 
February 25, 1926, plaintiff hed in his expley three sales 
lsdies, a tailor, and bis wife and himself, of whom the 
tailer, Mr, Perrella, and on€ ealeslady, Mies Schwartz, 
were still in his eaploy at the tiwe of the trial and 
testified for him at the trial. Plaintiff's store waa 
reotengular in shape, 25 er 26 feet wide and 75 or 80 feet 
deep. In the Back of the store e 9 & little door leading 
into the office and the tailor shop; in the rear leading 
to an alleyway there was a door, two windows and a yard, 
windoes 3 feet from the ground, end bars on the inside and 
outeide; the beck door was made of heavy wood and had bars 
inside ami outeide, and locked from the rear; there was an 
iron metal on the inside 2nd ® couple of bare across; next 
game the A.0.T. key system, wires about an inch apart across 


the trangom and door and a big bar acrosa the door, 


Plaintiff's steck consisted of dresses and coate 
whieh were kept in open esses on hangrods; the cases tere along 
the side and in the baek of the store,thm farthest case to the 
rear being about ten feet frou the back, and the farthest case 
in the front being about three feet from the front of the 
atore; the back yard to the rear of the store ran into ean 


alley; automobiles at night parked in the yard, 


Plaintiff kept boeks of account prior te the date 
ef the claimed burglary, which books were audited by Gray, 
Hunter & Stemn, certified public accountants; their eaploye 


ment commenced in 1945 and continued until the time of the 


trial; they checked plaintiff's books about once a month;, 
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the last cheoking before the claimed burglary ras in January 
LORG; the merohandise ss received was entered in a stock 
book; iteus were subsecuently enterod in an inventory book; 
each garment was tagged on which were Placed the sanufscturer's 
number, the inventory number snd the selling price; they were 
then put in stock and as sold the exles ticket was made ot 
showing the selling price, the ascunt oid and any balance 
remaining due; at the close of mainess each day or at the 
opening of businese the dey following the sales tickete were 
entered in the inventory book, taking out ernch garment sold 
the day before; plaintiff aleo kept what he designated ag a 
"recap book*® which shored hie daily sales and his entire 
income for the day; be aleo had a cash journal in which each 
article that was purchased end the general entries of a business 
of that type were mace, It shored the aoney received, from 
whom and disbursements made and on what account. At the end 
of each month the entries in the oash journal were carried 
inte the general Ledger, storing the requlta of the bueinese 
for that month, Pisintiff aleo kept what he terned a "pere 
petueal inventory" showing #11 articles on hand on July ‘- 
1925, and-&11 purchases and miles subsequent to that date. 

On July 1, 1985, every article in the store wae recorded in 
the “perpetual inventory" and given a number; articles ree 
ceived efter that date vere given a number in rotation; that 
book showed from July 1, 1985, #11 of the articles purchased 
by plaintiff for tis Fashion hop, the purchase price, sales 
price, the date sold, aud the dete of return if any serchane 
diese was returned, jhe sovcountents seoured the information 
in checking the "perpetuel inventory* from the purchase ine 
Voices end the sales tickete in plaintiff's files, On the 


wie 


yrsmeet af ase yatgund benielo odt exeted guides deel ent 
ote @et borsde eee bavieoer as eakbawedoren sd yeser 
piood. yrodnowal, ma nt fersine ELhneueadve erow voeth Ydodd 
eartontonen ont hooalp seer dette oo Segue new ‘treet toew 
stow yad?. gooiem aniifes sé tan eactauns exetaorah edt cede 
ano ‘aban, asw tedote aoinn of¢, Bion am baw dsete al toy node 
nonatad we ban blag tewowe om yookty, awihtes aie gebwous 
edt 2a.50 yuh dono eaantend Reo oe te add: pa jem’ jin iene | 
axow atedoit aefee art gniweiiol yah edd saamivadt te gataege 
dion faenray Moms. tuo gitiad dood yrotmeval adtond oxeeag! 
8 eo. betengivoh st tade tqox cade. Pidatadqn jexetes cab eda” 
orhtas abd bus goles. yliad etd dewoda todide) “deed qinet® 
foae vigidn wa feangol dase & as oela wd et oddone’ amon. 
eaeninud 4, to asiztas devensg at ban Seeedotey aan todd oletene 
moxk ,devieoet genes edt bevode lel hae woo Sey Fads he” 
bao eff 34 . -sfooons code ne due haw staommerurdath tas ode 
hoiviae exew Sawaal duao ode wt seixeae ae Staoe dose te 
weonk aud adit te ad furan ade pattroda, ateghel faxoawy, add nent 
i wag! s baarot ot tede tae oule Pita inst sttn0n bese 10%, 
uh uh no baad ac eeloltes Ste wa twode “yratagyat “Leutog 
set ab tele at proupendve sola bate esosdonuy Lke-bae vERGE r 
mk babusoae aay orede shisd ni efeatas care eel J yiot, a “i a 
me eotottnw jtednas a Laid’ bua exptao mae toutoweoa" 9 2 
tady yxoited or at mectinnses r gavin oxen ‘etab dune sod ta nevies 
beostinisg seloltva sm to fifa ,8S82.,.2 gis mor? ewe te dood 
olan 490g oundonut oo godt mokdant nit sot Wutwlary yd” 


nao tom YR Rd wratet ko stab ont bam \olom ohne ott yeotey 






tO Lmepo tel ede bere oe Bin Ap auoni® ody »Roarenten: enw onth 
=k pando xu od most ““Rotmeved Lateqreq®" att gaiagedo ah | 
ny 80 -*OCLY at ttideiatg ai steded? solaa od? bas senlew 





ove 


date of the goecelled burglary the “perpetusl inventory 
showed 407 garnents on hand, which eost $11,224.08; the 
merchandise left in ths etore on that date comprised 

34 geraente verth $855, 


Plaintiff's store was kept open every day of 
the week except Wednesday until about ten or ten thirty 
“2% might, closing on Wednesday at 6 or 6:30; all employees 
reasined in the store until closing time, The day of 
the occurrence wae Thuraday; on that day ail envloyess were 
in the store, including plaintiff, hie wife, the teilor 
and the three sales ladies; nothing unusual happened until 
after closing time, & quarter or qwenty minutes paat ten 
that night; s11 euployees left the premises about the 
game time, ond when they left the merchandise wee in the 
store, On leaving the vreuises the windows were closed 
and the doors locked and the usual signal given to the 
&oD.T. Company, It wa customary to give three signals 
and receive one signal back from the 4.0.7... mich would 
indicate that everything was cloned, fhe doore rere 
lecked «nd the big cross bar fae put across the back door, 
and the tro iron bexckets intended for its support, after 
everything was closed. the A.D.T. Company wes given the 
usual signel indicating the premises were completely locked, 
A light wae keft burning in the shop that night. Plaintiff 
left the atere with hie wife ani went home and immediately 
retired for the night; at ten ainates past trelve midnight, 
the A.D. T. Company received an elarm from plaintiff's 


store and an alarm ticket ms made out. ire Leteh, the 
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manager of the company, testified that he hall eith him 

the burglary alarm report on the alarm received that night 
from plaintiff's store; that he immediately notified the 
police and Kr, Mann at bis howe and sent two of hie operators 
to the store, which they rezched at 12:17. The police 
were there just ahead of them; that plaintiff and his wife 
were aroused from sleep by a telephone cei) shortly after 
midnight from the A.0.T Goapany, telling him te rush over 
to the store, He dressed quickly and at the suggestion 

of his wife oalled up the A.D.T. to wake sure of the cell 
and was told to rum over so the atore at onees; he did se 
and arrived at the atere about seven minutes after he got 


the first call, 


When plaintiff arrived at the stere 4t bad been 
entered by men from the A.D.T. ‘Company and the police 
were there, Garsents were atreen on the floer; the garments 
in the onsea were sissing; two policemen were in the back 
yard, and there were fresh autonobile tracks; a policeman 
picked up 4 couple of garments in the yard end brought 
them inte the store; plaintiff eaw caraents strewn about 
in the yard along side of the auotmobile tracks; the back 
door lending to the store was smashed in with a big railroad 
tie; the cross bar wes hanging alongside of the door inside; 
one of the iron brackets was of f and part of the frame in 
the bracket caved in; there wos © lerge plece of timber 
about 3 to 5 feet long end 8 or 10 inches thick lying oute 
side of the back deor, which was cpenj but little stock 
remzined in the store; plaintiff never saw the timber bee 
fore that night; it did not belong to any one he knew; 
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vlaintiff continued in the store until after three in the 
morning and left when the police did, and the A.D.T. man 
remained on guard until the following sorning, Plaintiff 
returned to the store at 8 4.8, sand found the A.D.%e man 
there and the store in the same condition sa when be Left | 
it at 3 e'slock, He shecked the merchandise left in the 
store with Mr, Drysdale of the firw of Gray, Hunter 2 Stenn, 
accountants, and valued it at $658, Thereupon plaintiff 
immediately notified his broker and in cue course filed his 


proof of lees with defendsnt accompanied by a full inventory. 


Defendant admitted on the trial the payment of 
the insurance premium and the filing of the proofs of lose. 
Plaintiff cleims that defendisnt's evidence corroborates the 
testimony of his ritnesses; that the condition found in the 
store after the so-called burglary indicated a robbery hed been 
committed, and that the battered condition of the back door 
indicated that entry had been made by force and violence by 
means of crushing in the back door with so heavy piece of 


timber used as a battering ran. 


Officer Courtney of the Austin Police Station 
testified that on the date of the elieged burglary, he ree 
ceived @ enll to go to olaintiff's store sround 12:30 mide 
night, Om bis arrival. he eaw several police officers 
there, Likewise plaintiff, und the two A.D.T. nen and a 
Mr, Keninger, He diseovercd the back door waa broken 
in the center ond the top hinge on the right side hanging 
off, The panel of the door wag foreed in, hanging by some 
Wires, He went into the back yard and found a plank 6x4 
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and ebout ten feet long lying abeut five feet from the 
door, fie sleoa anv foot printe at the base of one of the 
esges in which olothes were hung, apparently white plate 
colored clay. He saw on the clay *Goodyear Rubber Company® 
end the thought he saw the number 1746 on the heel print, 
He eslled Officer Miller and showed him the printea; then 
he looked at the plaintiff's shoes on which he saw the 

seme kind of stuff he saw on the ose@, and that plaintiff 
had the same kind of rubber heel that the imprint showed 
on the board; that there was 2 number of Goodyear at the 
bettem of hia heel, the same number thet ware on the floor 
in the room. He then asked plaintiff about the time when 
he got the clothes and whether they bad been peid for, 
Plaintiff replied thet he got thee on the 25th of february 
and that he owed (2,000 on them, He then refused to 
answer any further cueetions, stating that he was nervoue, 
The officer then asked him where he had the clothes, ard he 
gaid they vere hanging on the hangerea, 2nd upon searching 
Officer Courtney found only three dreasee, He then asked 
plaintiff whether it would he possible for anybedy te grab 
the olothes off the rackea and not drop any of the hangers 
en the floor, to which plaintiff replied that "18 could be 
possible, they took the hangers and all with them.” Officer 
Sourtney found only one hanger on the floor and no dregses 
or other clothing in the back yard or alley. Officer Courtney 
aaid thet the plaintiff was in the «tore ahead of him, 


On oreosseexamination Officer Gourtney testified 
that the clay imprint on the fleer of the bin was dry and 
thet he sould see "Goodyear" perfectly; that the lettera 
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feoeg-fey-e=-s-r rere geen by hin just ae they were 

written out; that they were neither inside out nor 

upside down; that he was then aeked whether he atooned 

to think that ifthe Lettering *"Goodyear*® were on the 

heel end an dapreseion made of it in oley or in eud, that 
the werd *“Goodyear® in the impression rould be upside down, 
but he (ngisted that it wae straight up in the iaprint; that 
he oould not apy that the impression on the sin came from 
plaintiff's shoes; be did not know whether clainti?f was 
in the yard a few minutes before he got there or not, He 
testified thet he wae there a few sinutes before plaintiff 
got there, He wie sure that the clay and aud whieh had 
‘Goodyear in it wre dry and the mud on plaintiff's shoes 


was alee ary, 


Officer Hiller oerreboersted Officer Courtney*s 
testimony sbowt the foot print; that the mad on the floor 
appeared to be clay «nd sehea mixed, and that he judged 
from the appersnoe the sige eicht or nine ahoe hed made the 
iapreenion, The print wae dry and he saw olainly the name 
*Goodyear* in the heel of the print, The plaintiff was 
nervous and seked the officers not to ask him any sore 
questions, Ke saw Saurtney exenine plaintiff's foot; that 
they both looked at the shoe print and at plaintiff's foot; 
that plaintiff had on rubber heels marked "Goodyear® and 
there were numbers on the heels, but he did not rece mber 
whet they sere; that there wae dirt on then which secmed 
to be the eeme eolor as the dirt found in thebin, He alse 
testified that plaintiff did not go inte the alley in the 


fear Of the store frma the time he entered the store and the 
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police officers examined hie heels. In his opinion the 
foot vrint sehich he observed was one or two hours old bre 
cause, am he anid, it world take that long to dry. On 
eross-exanination he testified that he did not look at the 
feet of the eight or nine other men eho were in the atore, 
nor did he look at Officer Courtney's feet; that he did 
not consider it his duty to take plaintiff into enstody; 
that plaintiff wae excited and ghook all over, and sat 
down while the officers picked up his heel; that no come 
plaint was filed against him; that there appeared to be 

a robbery there; that Officer Miller testified that he 

was unable to decide who committed it, and did not mean to 


sey that plaintiff had done go, 


Police Sergeant Mullane, whe also responded to 
the alarm at plaintiff's estore, heard talking and conversae 
tion in the etore sfter he got there, but did not witness any. 
officer examining plaintiff's foot, He testified that there 
were probably ten or trelve foot prints, almost thoroughly 
ayy ond of a whitish color xt the base of one of the bins, 
and that they anuet have been there at least an har previously, 
Wullane arrived at the sterebefore the doore were open; when 
he entered the store show enses and display cases vers empty, 
but he saw some dresses in the repair room; he noticed that 
the upright besm at the back door wag orashed in and the eye 
into which the beam fit shen placed across the door to keep 
ittehut was knocked outs; that one of the hinges was broken so 
that the door wes at an angle; that there were automobile 


tracks frow the back yard to the cement alley; the yard was 
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very muddy; he did not notice any foot printa there until 
after hia attention had been ealled to them, 


Plaintiff teetified that the witness Hagerty, one 
ef the A. 0. ¥. men who responded to the alarm, corroborated 
Wullane’s testimony; that Hagerty saw one of the officers 
examine plaintiff's foot and thet he leoked et the heel 
himself and saw the word Goodyear there, However, in 


his written report He asade no mention ef feet prints, 


Reninger, one of defendant's witnesses, testified 
that on the night of the trouble he lived in the building 
next door to plaintiff's store, and that from his windew 
he could see the rear of the store; thet ne was awakened 
that night = few minutes after terekw by en awful crash; 
that he immediately jumped out of bed and went to the win- 
dow end looked into the yard behind the store; that he sae 
& man standing there who Tan to an automobile which was near 
the back entrance of the etore; that he did not see anybody 
take anything from the plaintiff's atore; that when the san 
heard him open the winder he ran, gave 2 yell of some sort, 
and then got inte the machine and went away; fleninger imned= 
intely dreesed and went over to plaintiff's store; thet he 
heard some converegation between pls ntiff and the officers; 
that somebody stooped. to plek up olaintiff's shoe, and his 
attention wag onlled to the foot prints, but he did not 


eraad we them. 


i, rebuttal one of plaintiff's witnesses brought 
into cart 2 Goodyear rubber heel, and fellowing the inetrune 
tions of counsel tack an ink pad and made an impression on it 


with the rubber heel; he then tock & blank piece of paper and 
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wide an impreesion there of the rubber heel, throwing 211 

the weight of ®is8 body on the heel face down on the paper; 
and then made a Lighter impression with the same rubber 
heel on the game pad and on a separate plieoe of paper; and 
plaintiff contends that no impreasion could be made straight 
up, and that the necessary effeot of such an imprint of a 
heel of a shee rould be te shor the word "Goodyenr*® upeide 
down and inside out; and plaintiff eontends thet *:e police 
officers who testified for defendant were mistaken in saying 
that they sae the heel impression with Goodyear in the mud 
near one of the bins, and that they testified that the ime 
pression showed Goodyear strnight up and neither upside 


sewn nor inside out, 


The foregoing recitals of fxet are culled from 
plaintiff's brief, 


In this sendition of the proofs on the quege 
tions cf fact above recited, it was incumbent upen the 
court to submit the onee t the jury for their determin=- 
ation, The evidence recited demonstrates that it is in 
sharp conflict in wany importent particulers, The facste 
are for the jury to deternine and the questions of lar 
are for the deeisien of the court. Neither may impinge 
upon the duty ef the other, 


The esse presented by the record of the faeta is 
typioxl for the decision of a jury, eho saw the witnesses 
and hed the opvertunity of observing their conduct upon 
the witneea stand, their manner of testifying, their candor 


or leek of it, their prejudice or bias, if sich was manifest, 
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their relations to the parties snd the gubjectematter, and 
from all these oprortunities to judge therefrom which con= 
tention on the facts was more worthy of reliance and belief, 
We eannot say frem the record that the verdict upen which 
judgment wae entered is not supported by a fair prepondere 

anes of the evidenee, nor are we able to say that the vere 

dict is contrary to the grester weight of theevidence, Neither 
one of these grounde, therefore, would justify our disturb 

ing the conclusions to which the jury arrived, as evidenced 

by their verdict. Therefore, unless there is procedural 


error appearing in the record, the judgment gust stand. 


There are many euspicious elreumstances appearing 
in the evidence, anong which de the fact that the plaintiff 
arrived at the store within five to seven minutes after he 
received the eall from the 4.0.1 It seems almost inored- 
ible that unlegs plaintiff was expecting such & swemone he 
could cossibly be aroused from his slumbere and clothe hige 
self and reach hie ateore within that short anaes of time, 
Then there is the eciroumetance of the impression of the 
shee of plaintiff having thereon dry mud, clay and ashes, 
the same ag wag at that time found in the back yard of his 
etore only very wet; and the fact that the jury had a 
right to believe that he had *Goodyear* heels on his shoes, 
and that his shoes instead of being wet, were dry, fhe 
jury may have considered the conduet of defendant as indicate 
ing guilty Knowledge that hie goods were not lost to hia 
through a burglary, by the nervousness which he betrayed on the 
night of the events transpiring in his store, and his refusal 


to anever questions of police officers on the plea of his 
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nervousness, The testimony of the witness feninger, recited 
above, to the effect that he Lived in an apartment overlook- 
ing the back yard of plaintiff's store, who was aroueed from 
his sleep at about midnicht by bearing a leud orash, and 
what aoceared te him to be the sound ef the beam being 
crashed into the der of plaintiff's atore, and jumping 

out of bed reached the winder ten seoonds after the noise, 
and saw # man in the yard and alao a roadster automobile, 
and a men in it who he heard yell te anether snd saw him 

run to the avtomobile, which the driver sterted at once 

and drove out ef the biek yard into the alley sadjscent 
thereto; that he watohed until the nen went away and no 

ene and nothing paseéd in or out of the deor while he was 
watehing; thet he noted the time as 12:13 er 12:14; that 

be hurriedly put on & eweater and pair of trousers and 
slippers and ran down stairs where he set Officer eLlaren, 
it is this sort of evidence, toyether with the other evie 
dence found in the record which wae the burden of the jury 
to consider and weigh, in arriving st their verdict, and 

we cannot eay on this review that the verdict should, in 


point of law, be disturbed. 


in this condition of conflict in the proof, the 
lew requires sceuracy in the rulings of the murk upon 


the evidence end upen the inetructions civen to the jury. 


Se find no error in the rulings ef the court 
upon the evidense and none is seriously argued. Gravamen of 
the complaint of the plaintiff rests on the giving of 


instructions Sumbere 2 and 18, hereinabove recited, 
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fhe loss insured against Was burglary from 
without the plaintiff's premises occasioned by ® person or 
persons whe shel] have made felonious entry into the pree 
mises by actual force and violence, when the premises are 
not open for business, of which force and violence there 
shell be visible marks made upon the premises at the place 
of such entry by tools, explosives, eleotrisity or chemicsis,. 
fo bring the pleintiff within the eforesaid terns of the 
policy, before he could recover thereon, the burden rested 
upon him to show that the property, the value of which plaine 
tiff sought te obtein in this suit against defendant, was 
removed from the store after it hed been entered by force 
and violence, and thet external marks evidencing such 
forcible entry were visible at the place of entry, This 
he did not do, Such proof rested upon the plaintiff te 
wake && # condition precedent te his richt of recovery, If 
the jury found, as they reascnably wight, and did, by their 
verdict, that the goodea in suit rere taken away from the 
store not as the result of a burglarious entry therein, 


then the verdict is justified, 


It is therefore selfeevident that if plaintiff's 
goede insurcad under the policy in suit, were not taken out 
of his atere ag a result of a forcible entry by felonicusly 
disposed persona, but were removed voluntarily by some one in 
pesseesion and net es the reeult of a felonious entry, then 
in the eye of the law plaintiff has not wet with a less 
recoverable under the terme of the policy in suit, Gounsel 
for plaintiff aay in their briefs 
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*in our potent: two of the instructions cliven 
on behalf of the defendant, being numbers 2 and 
18 of the given instructions, are so inseourate 
end misleading sand highly pre judiocisl] that we 
have ignored the other points which arise on 
this record as grounds for reversal, and shall 
Limit ourselves to a disenesion of the vieious= 
mésea of these two inetructions, Heth sre oandre 
tory and the giving of each in itself, we submit, 
requires & reversal of the judgsent,* 


Plaintif<, ae to instruction Ho. 2, ergues for 
revetienl that the second cleuse thereof is erroneous, which is: 
"2. That pleintiff, directly or indireotly, 
either personally or by agents did not take any 
part in the alleged burglary,* 
The instruction as a whole instructed the jury thet there 
were three essential thinge which he must prove before he 
could recover, They were; 
“1, That plaintiff actually susteined » loss 
by burglary on February 25, 1926," 
3, Ae above recited, 

"3, That there wére marks of felonious entry 
upon the plaintiff's premises; that the marks were 
made by the burglars, and the making of the marks 
actually preeeded or were Simultaneous with the 
burglary, and not merely placed upon the premiges 
after the rewoval of the goods from the premises 
of the plaintiff,* 

And theese facts, the jury were instructed, must be proven 


by the plaintiff by a preponderance of the evidence, 


It ie eur opinion that thie inetruction wae without 
error, placing, as it did, upon the plaintiff? the burden 
ef proving those inoidents neceseary to be proved under the 


terms of the policy, It is plaintiff's contention that the 
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burden of proof thus taposed upon plaintiff by inetruction 
number 2 wAs erroneous, end thst the burden rested upon the 
defendant to prove as # matter of ite defense, By the 
oontraet, vis., the policy of ineursnee in sult, the burden 
of meking such proof rested en the plaintiff, ag a condition 
precedent to hie right of recevery sa hétreinebove stated, 


As to instruction nusher 18 plaintiff complains 
that it i@ not eupported by any such evidence in the record, 
fo 2 Limited extent that may be true, but there ia saple 
evidence in the regord from which the inference may righte 
fully be drawn that the goods were removed not by burglars 
or through » felonious sentry imto the store, but by clain= 
tiff or someone elee in the store in hie service, All of 
the circumstances in the evidence considered, the jury might 
find thet plaintiff's goods sere revoved from hie store with 
his knowledge or tacit acculescence, 


And further plaintiff? urges that instruction nusher 

18 is bad because it dees not confine the jury to the evidence 
received on the trial, but enables them to speculate’ with 
regard to their finding as to the implication of any euployee, 
servant or bueinese seeooiate of the plaintiff in the burglary, 
These inetructions, a8 # whole, proceed upon the deolared 
principle of lew that before plaintiff can recover he must 
prove his cese by preponderance or greeter weight of the 
evidence, hie prinelple of law is stated in several ine 
structions given and proffered by both parties, It was une 
necessary to reiterate thie axiomatic principle in every ine 
atruction, The instruetions must be coneidered as a whole 


and oonsidered tegether and not seperntely. When sc read 
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and considered we find that the jury were instructed that the 
recovery of plaintiff must find support in a rreronderance 

of the evidence heard by them and esanetioned by the court, 
either expressly or by implication, Om this point we cannot 
Say that the jury were miedireoted by any instruction given 
them, Ye think thet there was sufficient evidence in the 
record te warrant the court in giving instruction number 18, 
There waa evidence thet the deor of the store was orashed 

in at & time when the goods had theretefore been renovwed 

from the store, the testimony of Heninger and ef the policeman 
demonetrate that eufficient time did net elapse after the 
erash end before the arrival of the A.D.T. wen, the plaintiff, 
policemen and othere to permit of the remowal of the gooda, 
whieh plaintiff claims he lost ss the result of the burglary, 
It is our opinion that the jury were fully instructed at tha 
inetanes of both parties correctly as te the law applicable 

to the feets in evidence, and that there is no error diacovere 


able in the giving of instructions numbers 2 and 18, 


We are eatiefied that the triel was fair; thst there 
wae neither @€rror in procedure or in the siving of the instruce 
tions complained of, anit for thease ressons the judgment of 
the Cireuit Gourt ia affirmed, 

AFF IERED. 
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FRANCOIS A. HURLEY, 


Appellee, 
APPEAL FROM 


MUNICIPAL GOURT 
OF CHIOAGG, 


¥o 


CITY OF CHICAGO, 
Appellant, 


Opinion filed March 29, 1928, 


HR. JUETICN HOLGOM delivered the opinion of 


the court. 


This is an undefended appeal and from a reading 
ef the record we are inelined to the opinion that plaintiff 
and his counsel ocongluded that the judgment appealed from 


ig in every particular rithout merit,. 


In the plaintiff's statement of claim it is 
stated thet his eclsim is for salery as fard superintendent 
ef atreets in Chicsgo frox the 12th day of Necember, 1919, 
to the 20th day of June, 1925, at the rate of $260 per 
month, and from the firet day of July, 1925 until the 12th 
day of Deceaber, 1926, at the rate of $265 cer month, making 
& total of $21,360; that eaid salary ia due plaintiff by 
reagon of the fact that on said 12th day of tecember, 1915, 
he was unlawfully discharged from the services of d¢efende 
ant, and afterrards on the 12th day of Yecember, 1926, wae 
ordered reinstated to his position as fard superintendent, 
under end by virtue eof a writ of mandemus issued by the 


Superior Court of dook Cownty in the suit of Frangis 4, 
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Hurley v. City of Chica ,®, et ci, Gen. No. 483888; that 
defendant, although often requested to pay, has failed go to 
do, The statenent or claim was verified by the affidavit 
of plaintiff, The judgeent in thie sppeal wee entered on 
April 9, 1987 for $10,636 sgaigst the “ity of thicsgo withe 
out evidence and solely upon the stipulation of the then 
eorporation counsel and the attorney for the plaintiff, 
which stipulation ie in the following words; 

“{t is hereby etipulated and sereed by and 
between the parties hereto by their respective 
attorneys, that theoourt may enter a finding in 
favor of the plaintif? and agninet the defendant 
in the aum of Ten Thousand Six Hundred Thirty 
($16,630.00) dellara and coats of evit, and that 
judguent may be entered on the finding. * 

On Hay 8, 1927, within thirty dsys of the dnote 

of the judgment, defeniant Tiled ite verified motion to 
vaoate the judgient, ond elee filed ite affidavit of 
meritorious defense te the matters set forth in plaintiff's 
statement of claim, The record showa that since the entry 
of the judgment and the making of the motion to vacate it, 
there was & chenge in the incumbents of tha office of 
oorporation eouneel, when the fever adwinistration went 


eut and the fhompson adainistration came in, 


On dune @, 1927, the uotion of the City te 
vagate the judgnent and for Leave to file ite effidevit 
of meMite was denied, and this appesl eae preyed end rere 
fected by the city of Chice go, 


fhe city assigne for error and argues for reversal 


te the effect that every action sand stipulation, which eventuat 
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in the denial by the court of the city's motion to vacste 
the judgment, were teinted with error, It also invokes the 
doctrine of laches ae a defense to plaintiff's claim, and 
gontende that every averment in detendeant’s sotion te vacate 
the judgment, «nd also that every statement of fact cone 
tained in ite affidevit of merite filed with the mbdtion, 
stands confessed, beceune plaintiff wade no anerer either 

te the motion or interposed any affidavit in denial of the 
atatements of fact appearing in the motion and affidavit 
filed in support ef 1%. Among other averments in defende 
ant'’s sotion is this: that during the entire period begine 
ning on the 12th dey of Deceaber, 1919, to the 12th day of 
December, 1926 the duties of the position of ward superin- 
tendent of streets of the Gity of Shicage were performed 

by incwabenta de faeto of sald position and that 211 moneys 
appropriated or provided by the City Council of the City 

of Ghiongo as salary and compensation for ssid position of 
ward superintendent of steeeta during 211 ef said period of 
time, to-wit; from said tecember 14, 1919 to December 13, 
1926, were peid in good faith to the incumbents de facto of 
said position during all the time for which plaintiff clsins 
aslary, and that therefore defendant ig not liable for the 
gum olaimed by pleintiff, or any part thereof, and that 
asid claim, if any said plaintiff had, was barred by laches 
continuing for more then seven yeara at the time of the com 


mensement of this suit, 


in the first place plaintiff's etetenent of claim 
did not eet ferth a eeuse of action, Tor one reneon among 


others, that it appeared from the everments of said atatexent 
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that this suit was not inetituted until nore than seren 
years after the aceruing of plaintiff's cause of eotion, 
Therefore luches in bringing the suit is imputeble to 
Plaintiff from the avermente in his statement of claim, 
and 8 such statewent did not state a eause of ection 

the stipulation of the corporation councel consenting toe 
the entry of a judgment did not operate to supply this 
defeot in plaintiff's pleading, furthermore neither did 
the stipulation of counse] vest the court sith jurisdiction 
de hore the averments ef the statement of claim, The court 
therefore was at the time of the entry of the judesent 
without jurisdiction so to do, 


Zenyon & City of Chisago, 135 Ill, App. 297, is 
quite in point on thie branch of the osae, In the Kenyon 


case the court foliows Gity of Chicive v. Luthardt, 192 
iii. SLO, where it is said; 


**appellee, then, being ® aunicipal officer 
and prevented from the performance of the duties 
of his offiee by the acts ef the chief of police 
end the common couneil of the elty, and it not 
appearing from thia reeord that the aporopriation 
for the galary of his office had been paid to any 
one performing the daties of the office, sppellee 
is entitled to recover,’ Non sonstat if the sone 
trary bad been the fact, end the salary had been 
puid to ene whe had performed the duties of the 
office, the right of Luthardt to recover the salary 
might have been doubtful, * 


In the e&se at bar it stands adwittea that the 
aelary claimed by plaintiff was paid to others, In the 


Kenyon case, supra, the writer of this opinion said: 


, 
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*During the time fer which plaintiff clains 
aelery he was net in the exploy ef defendont, and 
did no work and performed no service entitling 
him to compensation, Om the reasonable theory that 
he who demands pay for his serviee must perform 
the servioe for which he dewendse payment, there oan 
be no. such thing as conetructive service, The rork 
of a cepartment of & municipality must be done by 
the acturl labor of the gervant. Hachinery will 
neither get into «<otion continue in setion nor 
cease ite motion without the active interposition 
of the mechanic, Some one did the work, formerly 
the duty of plaintiff, during the time he seeke 
pey without work, and thst some one was necessarily 
requited financially fer hie teil, Unless there is 
some very cogent rezson, net disclosed by the record, 
why he who works not should be paid for the work 
done by another, ond the municipality compelled to 
psy twice for one service, plaintiff cnnnot maintain 
his olaim. * * * His present dewand fer pry rithout 
aervies does not commend itself to our sense of juse- 
tice, Pinintiff is clearly guilty of lechee in 
waiting nearly teo years before disputing the validity 
of bis discharge or making any effort by suit to 
test hig richte in the uetter,# 


in Gity of Chiceawo v. Condell, 224 Ill, 595, 
delay of one year and # half in etarting suit was held to t& 


laches, im Bohlevy v. City of Chicago, 207 Tll. Apo. 350, a 
deley of fisteen sonthy was held te be Lleches, 


it atends eontesased vy Plaintiff's statement of 
@laim that his delay in cokmencing action exeeeded « period 


ef seven years, 


ine Light & Coke Co., 293 Ill. 





94, the court said; 


SiEnghes ia » defense woich aay be taken advantage 
of by demurrer if it appears @n the face of the bill 
or a defendant may claim the benefit of it by his ante 
wer, thie case laches sppeared ‘on the face of the 
bill and the general demurrer went to the zerits of 
that defense, The court sustained the defense and dis- 
missed the bill on the merits for want of equity." 


’ 


a 


aelelo Citaiaty; to bey cet. amtt ad? ght! 
ban .feebaotebh te yolons o4¢ at den ase ad ‘yratee ©) ¢/ 
: Qa is tae. oolraea on Aeareivag ie aaew fon bib 
teadd yroodt eldanoraet 9 a “ao itsaneumen 6F wid” 
areltoy down eotvane afd xot Yoq abaamod ate od 
seo oxed? ,fromyac ehaaseb of doidw «et so lrtee edt’ 
gree Out 9 BOLVEOS Bvidertteges Os yaidt doveyen es 
yw eae ad fags yYeilecinisue & to gaonbraced a te | 
Shiv ysonidond, .duarvace, ott. te coded Lautoe ot 
com nolton at auntznaas poles otal te, aetiion® 
 geitivegzetat atises ott suadiien aoitom aff enero 
vitomret ,txow ec? HID ner ence .winedges 64% TO 
«glean on Oke we, ae attivealate Ye ysed ont r 
qlitasheoan Bee sa0 Se per Sas ,dtow @uodtiw yey o>: 
ai ered? qnoin’  .fiot eid tot yileinaentt hetiupot 
,Oreost eat qd beroloshaGtn, woakor faegas crey Bae 
ooo anv edt got Baeq ac Aigoda ton saitexs ode od iw ‘iy 
ot bailequeo yeileqiolaie dé bat ,vedtena yd 4 Bae 
ainsaiam tong Tiitatele .olvees emo Dh solnt v4. 
tuodiiv vary tot Saeweb Snanste off 8 8 etate fy et 
au} he Senee treo af Bivetk Ravana for + agob eolivres 
as gadoel te babes yizwe te ws Wisniare” atOke 
qisifay ad? yalbtuqai® ocoted areey owt Ulcasa patter 





ot tive wi txette Ph son vibes sar 16 pa Phebe ‘wha Were s 


* settex aa? af escorts nid sae 


+ gOSRakat $58, Ltaoaen, waugotm Xo veto at | 

ot of bled egw tive gakisete ad ‘ad a bee. mery aco te yeteb 
@ O38 oq 11% WOR yomantdo To yas0 wy Syajou at -_yedoat 
ne eenh od od apes Rae ert ow woos tt wei ator 





ts tamed abs e!Bivaloty ud vate tse pene t! 
Rahim boboooxs soiion Be 2 wemaeo ” ‘aaa okt ‘a ateso 





7 ts oa + ‘nga Pe. 
dew 99 ‘oat «oe 





fff M88 pxotwled & sea hd wah wo ty 


HvdKnerbe aodit vel yam sedi wana 8 eh ew 
fikd ad¢ Yo wat off wo areagge th Tk 2 oe td te 


wats wii ee te te helemd ade miele. % ig gg teh «@ 10. 





od¢ to opat dv mot hetmeqae aoduat pig 
te etiven sot oF Jer Temweb magne rif 
~alb hae Senutah odt hentataua Pao adt  ynandteb’ sede 
‘aytings to tam sek atizem ety ag SLid edd bowete 





oe : 
&e lsches appears from the avernents of the plaine 
tiff's statement of claim in the cage at bar, it might have 


been advantaged of in the trinl court and consecuently is pree 


eerved for decision in this court, 


it wos an mbuse by the triel judge of that judicial 
diseretion, whigh the law lanoses on 2 judge at nisi prius, 





to deny the motion of the Gity to vaoste the judgsent and be 
Lat in to defend upon the merits, It waa the duty of 

the eoxporation eowmsel to defend the city's interests in 
the auit and sot to compromise, and wits the aid of the 
trisl court, to stipelate that a judgment for oneehalf of 
the plaintiff's claim be entered, & corporation counsel, by 
virtue of his office, hae no power te stipulate that the 
funde ef the city shall be paid ont on an unlewful claim, 
fhe stipulation of the eorpuration counsel without further 
proof conferred no power upon the triel ceurt to enter the 


judgment found in the record, 


in Hittell w. City of Chicsyo, 337 I11. 44%, the 
ert quoting from People v. Schmidt, 881 Ill. S11, said: 


*tPhe prinel pel cueetion to be decided here 
ie whether the cayment of a salary provided for 
an office or position to a de facto employee or 
officer in said position is a good defense to 2 
claim ageinst the publie corporation making such 
payment in an aetion against such corperetion by 
en de jure officer or employee to recover such 
salary,’ The court held that the ensver stated 
& good defense, so that while this esse is cited 
and relied upon by defendont in errer the degise 
pa ef the eet is ere tls tur «at ie a 

ere, People va Burde t, #85 Til. » 28 4 
similay case, and it was thereesid: ‘One of 

the defenses taterposed by apvellanta le that 
« de jure officer or employee who has been for 4 
time wrongfully prevented from digcharging the 
duties of his office cannot recover from the 
Otate the selary for such time when it has been 
paif to a de faste offierwr who hug discharged 
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the duties of the position during the period 
of tine the de jure officer wae prevented from 
discharging them. This was held to be a good 
defense in People v. midt, 281 11. 211, 
where the precise question here raised eas 
passed upen and where it was held the de jure 
efficer could not in such ease recover, Any 
contrary holding in People v. Goffin, #79 T11. 401, 
ie overruled.’ * * * In the instant case, during 
all the time for which the compensation in question 
is claimed, a person other than sleintiff eae the 
e feete —r street te a ee baer ger 

eople ¥. Schwidt, supra), snc received the cone 
pensation for hile services. Plaintiff had not 
at thet time been adjudiosted the de jure chief 
street engineer, Payment to such ds facto employee 
wea a good defense to this suit, snd the Girovit 
and Appellate Courts erred in holding otherwise, * 


fo a like effect is O'Gonnor v. City of Chics go, 
327 Abid, See, 


For the reasons above stated the judgment of the 
Municipal Court is reversed, and ae ne enuse of action is 
atated in plaintifi's statement of claim, the cause is 


not rentnded. 


REVERSED WITKOUT RUMANDING. 


+ 
TAYLOR, Pad, AND WILGON, J. CONCUR 
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Ae de PARAGAKCS, Going businese as ) 
Appellee, 
; &PPEAL FROW 
Vo HUAIGIPAL Goce? 
OF CHI Gago, 
GEORGE J. USOKRE QGHEPARY, 

& corporation, ; 
Appeliant, ) 


Opinion filed March 29, 1928, 


HR, JUSTICE NOLDOR delivered the opinion af 


the sourt,. 


fhis is an action broucht by plaintiff against 
the defendant for damage to a27 berrels of apples, shich 
defendant necepted for storage in its ccld storage warehouse, 
Plaintiff averse in hia ststenent of claim that the apples 
eere frozen as the result of the asgligenee of defencent, and 
that he suffered damage as the result of such freezing. It 
seéms thet these 227 barrele of apples were = part of the 
580 berrele of apples which oleintiff atored with the deferde 
ant in the fell ef 192%, UGefendent denied that the apples 
were in good condition when received, and aleo denied that 
the apples became frozen ac 2 result of any negligence of 
defendant, 


There wags ® trisl before court and jury with a 
resulting verdict for the plaintiff and aminet the defende 
ant, 8nd damages were assessed at $955,998 by that verdict. 
after the overruling of the wustomary motions, the court 


enteré@d judguent ezeinst defendsnt, who brings the record 
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here for our review, 


Betend=nt assigns for error and argues for reverse) 
the denial of ite ection at the close of all the evidence 
to direct @ verdict for the defendant, and also that the 
plaintiff dia not prove the negligence alleged against ite 


The questions here involved are largely of faet 
and these questions have been twice submitted to a jury, 
ezoh one finding in favor of plaintiff and aguinst defendant, 
The verdicts are in form snd effect alike, The motion ¢ 
defendant for a new trisl on the first verdict was allowed 
by the court, but the result af the second trial ees the 


game as thet in the first, 


An examination ef 211 the evidence demonstrates 
that the oause should heve been subsitted te the jury to 
deternine the questions of fact arising frou the testimony 
ef both the parties, The eondition of the proofs at the 
tine the motion to instruet for defendaat cas made, rae 
such, thet no question of lew was presented for the court's 
decision, and the court in the then eondition ofthe proofs 
equld not say ee « aatter of lsw that plaintiff head net 
meade such a oase by his proofs, whics, atunding Aicne, were 
not sufficient to suprert # verdict im his favor, Aa the 
ease stood at the tise defendant sade ite motion te instruct 


a verdiot, the probative force of the evidence was the province 


of the jury to deternine, 


As said in Sheppelwan v. People, 134 111, Apr. 556, 
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*the foree and reicht to be civen to the testinony 
ef the respective fitnesse¢e eas « antter to be 
deterzined by the jury #né with which the court 
gould net interfere,* Citing ¢ 


%. Zobinson, 106 Til, 145; 
Bs, Vareeh shan im 149 11]. 203; 
Fe ots 2 i al Fil. 429, 






Shen plaintiff’ proved thet defensent received the 
apcles in cuestion in goed condition, and that thereafter the 
apples were delivered in a damaged conditieg, he sade @ prime 
facie case entitling hin to recover such damages ss the evie 
dence showed he hac austeined, smi caet upon the defendant 
the burden of proving thet it was free from the negligence 
slleged and proven by plaintiff, fhe sreof of plaintiff 
appesis to ve es it undoubtedly did t@6 the jury, a2 being 
Righby satisfactory, fhe condition of the apples on the 
trees in the orchard at Hlue Sorings, Nissouri, end aleo 
their condition when picked, packed 2nd shipped, @s well ee 
at the time they were received by defendent, was sroved by 
eye witnesses to these severs] steps in their progress from 
the orchard to defendant's warehouse, tefendsnt, te scet 
this proof, introduced evidence showing the eonstruction of 
the warehouse and the oseling system maintained therein, end 
Other witnesses testified as to the tenperature asintsined 
in the warehouse in the compartment shere the apoles rere 
stored, There is no evidence on the part of the defendant 
contradicting that of plaintiff as to the spples seing 
frozen, or to the effect that the apcles were not frogen. 

All the evidence considered affirmatively supports the verdict 
of the jury, 


By Section 253, chapter 114, H.S. 1927, a Liability 
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is cast upon « warehouse aan for any loss or iniwy te 
property in stersge cfiused by the warehouse man's failure 

to exercise such care se & reasonably careful oener of similar 
property would exercise; end rhen = warehouse enn receives 
property in good condition and returns it in bad condition, 
the presunption ariees that the 4seage wae due to the waree 
house san'se negligence, snd thie imposes upon the werehouse 
man the burden of rebutting such presusption by compstent 
proof, This we think the jury were warranted in finding 


She defendant feiles to da, 


fhe law does not impose upon the plaintiff the 
burden of proving e specific ect of negligence, but as sbove 
noted, evhen a pleintiff proves delivery to the werehouse 
ef property in good condition and it is returned in = damged 
eondition, a prima feeie case of lisbility against the ware= 
house san is establiched, 


After tro juries have found the faets in ® ease 
in the sage wey 2 court of review would not be justified 
in reversing = judgment on the last verdiet unless it could 
say from weighing 211 of the evidence that the finding of 
the jury in the instant case wes contrary to its probative 
foree, A painstaking perusal of all theevidence in the 
record constrains us to concur in the conclusions te which 
the jury arrived, It was peculiarly the previnee of the 
jury to deterzine whether the defendant's prosfs rebutted 
the legal presunotion of negligence arising from She facte 
of the receipt ef the apples in good opndition and their 


return in a frozen condition. ghicago City By. Go, Yo Eick, 


ad gartei xe sant que rot oom eaucdoree ‘» weg Fess af 

eve tie? tes sauodstee ott xe peeza terete at Ur aqeny 
asfinie to “save fetorss videroueds 8 86 axes dese: ‘estoroxs: 8 
gov iDeoT #98 SANONSILY # al bas jeaiorers einow yereqgoty 
018 L090 bad ai ¢2 eeastex Baa molsibace Booy si yereqore 
gree ade of “exh sav ‘gach 9c? ‘beae’ geakes seitgauesrq: eds 





“ texoderse ant aoe essogat ‘gidt Sas seen igen fae sex 
fugtegaon ww soltqavess¢ ‘va yaidendet “te aebced add am 
you at bsduattat stow yrut s4¢ anid? ew ater (teerq 
eee 108 et  betist ‘saat tob ‘ons 


- 


ad ttitaiels; 2c@ aege perce ton ee eb wat ot ROW 
wreds ae gud ,seasgitgen to. tea abtivegs s yatverg. te asus 

Savedetew $i¢ 02 Yroviish apvoty Widaiafy s sede she 
Sepeseh «al Seapades ai $4 bea aobiipace ogg. ab ytrecorg we 4 
eprert.gdt tealege ys siidalf te. s2ue_elost 2855S # .HoLstbace a 


ebsdotidades af aes savod 


Re Ny Sa 





| seem 8 ie 4 ates? afd heave? eved eatcut oR ‘mesta 

beLtigest ad ad bincw waiver te #00 2 yee Ouse baud at 
biueo #2 enslay toLbcey teal 39 a2 teonghet s galeror q 

te gaibait edt f2dd soushive off Yo fe nattgiew moot yaa 
avisede<¢ ate of yrettass nee anne sued en oa? at ‘Yeuk ode ; 
ad¢ ai sonebivesdt ifs to ‘Laawreg qattatentes a ,eer0t 
foide ef emoigoloaco ef? si ysgu0g of ov adtécdaned Stdnex j 
sat te womtverq od? yfeekivesq saw ti hevitas yet Say 7 
“bettudes eteorg ‘atiaabastab @Sd sottsdy satuesteb of Tut ; 
sts2t eff mett gateiza soneg tfgea to seitqmeestg Leger ede 
_eies? San Koi #2hROD howg at eeiqge ede to taisoe: edd to a 
3025 «¥ 09 .vi WE1D ogats noltdthace menor? s at exter 








112 Ill. App. 489. 


The Municipal Court did not err in submitting 
the enueée to the jury, and the defendent failed to rebut 
the preeueption of negligence attributeble to it in the 
eiroumsteances sbove recited, Therefore the judgment is 


affirned, 


SEPIRWE De: 


TAYLOR | Peds AND VILGON, J. GORCUR. 




















88> oak oh ut 
“Estey mdm, Sh PRO tet: DRE taweD Seno dmune ge! CRM 


Pande Of DoLLeh Paahowtay wale they ret oH 69 ba ’ oa 
8 ah th Ob BhGatedtatte: ay we'ne a 
kt 


Aer asy, 






















EN ck sewed aes 
ers { ; 
bg wt Sky iB Ce RS Saas 
% 
é 
deg 
bh. ey 
> Hb 3 
" eel i Ae eRe a y age we erie Sede 
ae ita Sy ene ee Kh ee is) PRs yen » 
Laumivaes, allt” ge Haat “Bie ee 2 
RS AMR REE A an a bee MR 
i mee Moa oe vid MRR ese 





RK: ide OT a im A 








‘in atahy 2 ts 
ie a 
hye ks a nt oh Aye tg 


320 @ 32261 


Osa 7 A 6417 
HAX ROBSEEBERG, ) fo~@k Lefhke USE 
) 
appellee, ) 
) APPEAL FRow 
Ve BURICISAL COUST 
} OF cHICAGS. 
FASHIE HeCOMB, ) 


Opinion filed March 29, 19328, 


MR. JUSTICE HOLSO delivered the opinion of the 


eourt. 


The actien here is between Landlerd and tenant, and 
iz in fercible detainer for possession of the prenmiacs forming 
@ perticn ef 1025 feet “edison strest, Thieszz. There was a 
trial before the yunicipal Gourt and a finding by the trial 
judge that pleintiff waa entitled to the possession of the pre- 
waises in suit, and 2 judgsent for possession entered upon such 
finding, anc the defendsnt tenant brings the reeerd to this 


ecert for sur review, 


Hax Rosenberg, the plaintiff, sued defend-nt as 
asgignee of the lezeor in « lease of presisea above eet out 
te the defendant Fannie #cCamb, The complaint wes in the usual 
form and the necessary notices for possession vere gyven by 
plaintiff to defendent. Possession wee claimed by the plsine 
tiff fer breach of the sovenant in the lease, which devised 
the premises for ceeupanoy as a dwelling and that defendant 
used the same as a rooming house contrary to that covenant. 

gefendent urges for reversal that the action vas 
improperly brought in the nase of the plaintiff as assignee 


ef the lessor, end that there had been & wriver of the 
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restrictive covenant te occupy the desised presises a8 & 


deelling. 


As to the first point that oclsintiff, ae assignee 
ef the leasor, has so right to maintsin the action in his 
orn Beee, we cannot agree with this contention, fhe interest 
of the leeser in the lense ree sesigneble end seetion 14 
of the Landlerd and Tenant set, ehapter 66 8.5. gives that 
fight. It prevides thst the grantee of sny demisedorenises, 
tenements, rents or of the reversion thereef, the assignees 
of the learere of any demise snd the beire snd personsl ree 
presentatives of tre lessor, grantee Or acsignec, shall have 
the sane renedies by entry, action or otherwise fer the 
noneperforsance of eny agreewent in the lease or for the 
recovery of any rent, or other aesuse of forfeiture as their - 
grTanter or leszer sight have had if such reversicn had remained 


in such lesser, 


fhe foregoing section is & reeensetaent ef the isd 


of Henry VIli, chapter 34, section 1. In Fisher v. Deering, 





60 I,1, 114, it waw held thet the English statute, supra, was 
in force im thie state. In the case supra, it was held that 
the general agesexbly ef the state adopted the eomaen lew and 
S11 Gritish etatutese with « fer excestions in aid of the som 
mon lae, so far as they sre applicable te our sondition, pussed 
pricr te the fourth year of James the first, as the rule of 
deeizion until altered or repeeled, ani that the 22d of Henry 
the Eignth was aiopted prier to that time and is applicable te 
our condition sad is in feree, snd thet the legisleture in 


adopting it, sill be presumed to have intended ta adopt the 
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judicial conetruction that had been slaeed upon that 
statute by the English courts, Purvis v. Shumen, 275 ibid.286)}. 


There is no evidence shown in th: abstract aa to 
the payment of rent by defencent £5 plaintiff or his aszigner. 
fherefore the question of <hether or not the reeeipt of rent 
was @ waiver ef the breaebed covenant ia net presented te 


us for decision, 


fhe only evidence found im the abstract on the 
part of defendent wae an exasination of her by the court 
in which the court asked her the follesing question: 
*fhe dourt: 61d you aubjet the premises te boarders 
and roomera? 


The Fitness; i have at all times, and do eo at 
thie times® 


If there wes no ather evidence in the record on thie 
point defendsnt hersel? stands te have confessed her breach of 


the covenant of the lease to use the premises for dwelling 


purposes, 


Defend-nt imvokea Rule 33 of the Municipsl dourt, 
Se do net take judicial notice of the rules of the Sunicipal 
Gmort. fo preserve euch rule for cur revier it must be 
offered and received in evidence on the trial. Sixby v. o.¢.Ry.00. 
260 I11. 478). 


Hefendent wee in court and exasined by the court, 
as above set out, as & witness in her own behalf, after she 
left the court voluntarily, counsel requested the court te 
wait until he could bring her back for additional exasination, 


This the court refused to de. This "ae not error, It wes the 
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duty of the defendant to satey in court during the trial of 
the case, end it wee not the province of the court to await 
her return, because she had volunterily left the court, 


her case =nd her counsel, 


fhe sabatrast of recerd is deficient in every 
materisl particular, Awong other defects the leace in evi- 
dence is not sbetraated; the *-llesed erd-r of court® apsreve 
ing sn agreed statement of fsete no where anpears in the 
abstract, so we are unable to tell whet such statement of 
fact was, or whether there was any such etateacnt sereed 
UPOH. fhe abstract is the tleading of the parties end while 
the wurt will net examine the record te reverae, it will 
search the recerd to affirm regardless ef the abstract, 
(HeGevern v. City of chicnso, 505 HI. App. 159). The abstract 
of record filed fakie far short of complying with Ruie 16 
ef this court regarding abatracts, whieh provides inter alia 
that in sll cases a party bringing 2 cause into this court 
ehall furnish a complete abstract or abridgment ef the record, 
therein referring to the appropriate pages af the record by 
numerals on the margin, ete, It shall ahew in eondensed form 
the pleadings necessary to present any cuestion reised thereon 
and the judgment, fhe evidence shall be set forth in narrative 
form and the sbstreet must be sufficient to preeent fully every 
error and exception relied urorn, and it #ill be taken to be 
agourate and sufficient for 2 full underetsnuding of the quese 


tions presented for decision, 


For the failure of esunsel te: abstract the record 
in acoordance ©ith the rule, we would be justified in affirming 
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the judgment for the taserfeaetions in the sbatract, 


& pRinetaking seereh of the record and of the 
trlefe fails te disclose any meriterious defense on the 
faote; neither dece there appear te be any defense of Law 


to the notion, 


There ia no errer apparent im the reserd of | 


the Zonicipsl Gourt, and ite judgment ia therefore of firmed, 


AY FARES Oe 


TAYLOR, Fed. ABD PILEOR, J. CORGUR, 
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the judgaent for the imperfections in the ayetract. 


f 
Gounsel for defendant signed the abstract and his 






briefe "Francis J. Gariepy, Of the Legal ‘Aid Suréenu of the 


United Ghar(ties of Chics ge* as well 26 *attorney for aprellant*, 
The Begel aid Suresu of the United ayarities of Ghiesge is 
not & party te this suit, and xky chunsel should injeet it 
inte the cane, \is net sade to appear. fhe purpose of counsel 
in s® signing himseif ia net aigplosed to this court, and 
from the record “ bave been unble to discover, The caae 
has no ear sarks of oherity fr defendant, and the record 

is silent on thet a bject. f& aay the least it is in poor 
taste for counsel tol injecy after his oen neme "OF the Legel 
Aid Bureau of the vai ted gherities of Shicage*, *hether 
eounsel is connected wit thet orgenigzation,er any of the 


gultitudinous secisl ya ice seeleties, is wholly imm=terisl, 






and in no ways helpe ; Ane 'e eourt in the decision of the case, 


It is s legal axiom that vgne law is no respecter of persons." 
f \ 


& 5 tiled seatch of the record and of the 
briefs fails te disclose eny ‘neritorions gefemse on the facta; 
neither does Arere appear te ba any defense of law ta the 
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action, é % 
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£ there is nO error apparent\in the record of the 


tuni.oi gl Court, and ite judesent is therefare affireed, 
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MICHABL SOHYAB, 


APPEAL FROM 


Appellee, 


Ve GiROuit COURT, 


; SOCK GOURTY, 

LORRAINE SCHAEFER, ET AL, 
On appeal of 

LOREAIRE SCHAEFER, 


| 
) 
} 
Appellant, ) 


Opinion yiled March 29, 1938, 


BK. JUSTICR BOLDOM delivered the ovinion of 


the eourt, 


This ia an appesl from sn arder anpointing & 
reeeiver in a ereditor's bill filed by complainant seainat 
éefendants, entered on August 29, 1927, iefendant brings 


the record here asking for a reversal of that order, 


We do not intend to pass upon the aerits of the 
aprlication but confine our detisionm te the sant of = euffjie 


sient affidevit eupporting the bill, 


The affidewit is made by one Henry #. Begen, the 
solicitor for the complainsnat. hat affldavit is general 
and-eonteing no statesent of any facet upon vhich the affiant 
bases his belief, ae agent of the cowrlainsnt; that the 
aversents of the bill sre true, ‘The affiant, compininant's 
selisitor, is net e party to the litigetion except as soliciter 
fer the compleinent, and is sot by any avereent of the bill 
connected with or interested.in the case, or eny of the 
metters or thinge averred to exist, if the effient hed been 
& proper party t2 meke the supvorting sffiderit, still the 
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aversenta in the sffidevit were not sufficient to eerrant 


the sppointment of 4 receiver, 


The receiver wage appointed vitheut any further 
showings than thet made wy the averzente of the bill, veri- 
fied by the scliciter fer the complainant, fhe courts are 
strongly disinclined to sanetion the practice of stterneys 
or soligiters apresring both as witnesses for their cliente 


or in the verification of « pleading, 


in City of Gucsgoe v. Bisse, 464 111. App. 162, 
the eourt would not recognise # motion fer 2 giange of 
Venue which was swern to before the defendant's attorneys, 
seying; 

*Sueh affidavits will not be received or considered 
by the eourt, ‘By the general prectice of #11 the 
courts, effidsvite sworn before the attorney or 
solicitor in the cause cannot be read.’* diting 
fidd's Prsetice 494; Gity of Ghiesge v. Simonetti, 
263 Ibid, 275, 

in the letter case the sane ruling wae indulged, 
where the affidavit for change of renue wae sworn to by 


the attorney e 


Adopting the reasoning in the cas@ supra, se 
spplied te the instant ease, thie court £ill not recognise 
the verification of the bill by the eclicitor for the 
woving party, It therefore follows that the bill se 
verified must be treated as without, in senteaplation of 
law, any verificetion; and it follows that the court 
had no verified facts before it on which to base its 


order appointing = receiver, 
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Fer the feregoing reasons the arder of the 


Qirewit court appointing a receiver is reversed, 


REVERSE 0, 


TAYLOR, F.J. ABD WILGOR, J, GONCUR, 


ae ie 


ard Xe xebte 347 agonast gategene? eat tot 

















é ag 
; . 3 ee f ; Ae AGE Hep 
= Prk eyey 
| : Eee pt oS Se @ ween ZA ae MSs ge 
: ee we 





hy eel 


> 





i 


"6 = . é 

e i Sige a 
D Seeat ae Seer, E 
ny i aa 





ee ee te ee ee 
of Pam Deaiemeade oy | 











. 2 FA 25% 2 or Bets yaaa os ? Ne Oe ge ea) Ss ae qed: 
* Be a x » Pati oR aut j 


FITC & UR igen EeaIR 





1) 





1838 - 52099 


Ee Ae HOWARD, 

Appellant, 
ArZEAL PROM MUBRICLIZAL 
We 
COURT OF CHIGAGG, 
He N. PATAICK end 
Jo LHTIMA, 


cl ale el Min art me 


Appellece. 


MR. PRESIDING JUSTICN BARWES 
LELIVERSD THE OPINION OF THE COUT. 


This ig an action brought on a promiasery installment 
note, of which defendants vere the makers and plaintiff the payee, 
for unpaid inatallmente with intercat thereon, amounting to 
$5,426.87. A trial by jury resulted in a verdict for defendants 
againet plaintiff, and from a judgment entered thereen for 
$3,154.37 this appesl was taken. 

The tasues av finally made up presented the defense 
of ne consideration fer the giving of the note and no indebted- 
héas due thereon, ants eounterclain,. 

Appéliant and appellees were directors mid stockholders 
dim the Baker-omith Coal Company. Its suthorized number of shares 
Were $095, ne par value. Plaintiff held 375 eharee of them 
represented by certificates No. 10 for 125 ahares, and Ho. 11 fer 
250. He alwo had an unpaid claim of $3,750 fer sslary agoinat 
Said company which the company wax not in fimancial position to 
pay. Being presned fer money in hic own dueiness, the proposition 
Was mace that he cancel or susign ssid claim to defendants and 
sell to them stock fer their promissory note for $11,500, to be 
@ndorned by one Fitegeralid, se thot he might use the e:ame ae 


GOliateral to a loan to enable him to get the needed moneys 


Several Preliminary interview Were hee whereby an 
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arrangement to thet effect woa agreed upon. Praeticslly the 

only difference between the purtics with reapect to its terme ig 
whether pleintiff was to make a formal asuignment of the atlary 
Claim to defendants.  Lefendontse said he Wats and he waid he wag 
So cancel or met asuert it. However, neither wns done, 

‘After resching the undccstending defendants claimed that 
om vaturday, suguet 2, 1954, the date f the note, they went te 
Plaintiff's office taking with them enid note and a new certificate 
for 375 shares issued in their Mame, assigned in blank by both 
defendants and endoraed ay aude Pitegeralas that they were then 
apprised by plaintiff that he could not find the original certiric 
cates, and ae ke wis in « hurry to leave town he gaié he vould get 
them and acsicn his salery claim on his return the following 
Monday; thet when he sag unable 46 predues the stock they asked 
for the return of tie nete and new eertifioate they had handed toe 
him until he could produce the original eertifiestee; thet he 
veld them to leave them and he would coliver hie certificates and 
aselen the claim on hig return the following Mondays that on 
Bondey he evaded like requests, saying he would lock for his 
certificates in « aifety deposit vault or at the bank; thet 
Curing that week and repeatedly afterwards they requeated plain- 
tiff to return their note anc the new gertificate of uteek until 
he produced bis certificates and ngolenment of the salary claim, 

#laintify denied that oy nueh demands were made upon 
him for the return of the note ane Secompanying eteck either at 
the time of their Gelivery or afterwards, but testified that 







er he appriaed Gefendents of his inability to find his 
ertivientes of stock it See agreed among them to treat the some 
Lost, and cefendants afterwards, on ‘uguet 8, 1924, delivered 


Hote and new certificate, without amy condition vhatever , 
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whe 


knowing he wan to usc the some immediately et his bank os 
eollateral, and that they took his reesips for the new cartifiesate 
of stock, left with him for such purpoes. ald recedpt, intro- 
duced in evidence, reedtee that 1% wag taken as collateral se 
defendants’ note, and if appeare thst they tock it when the note 
was delivered and ey the atub of the relasuec certificate. 
The main controversy of faet lies im the dispute as to 
what was said at the time defendants’ mote and collateral therete 
were left with plaintiff, defendants’! tertimeny tending to show 
that they were left with plaintis? on cenmdition that he deliver 
his certifientes and an aecignment of hin 4clary cisim. In other 
words, that there ese not an absolute delivery of their notes 
This, however, is hardly im harmony with the cliegstions of their 
pleadings, Pleaineiff's textimeny is to the effect thet the 
delivery of the note was abeoslute, with knowledge that he was to 
use it imuediately «s colintersl. Hia contention espexnre to be 
supported by the facts thet «efter the new cartifileate was iseued an 
amotation wos made under Drtinea'tn directions beth upon the 
ecertifieate an¢ the atub thereof to the effect that 1¢ waa iseued 
in liew of plaintiff's eartifientes, tha$ when it was delivered 
defendants tock and retained plaintirf'a receipt fer sald certificate 
thus evidencing their ¢cluim ta dts ovaerahip, thos pursuant te 
motice and regucst the next day, Auduet 6, frem the benk in whieh 
the nete and nes cartivicate vere deposited as coliateral, dzefend- 
ants paid vithou, protest in samy form the installments on the note 
as they fall due fer the four following monthe and G5O0 on the 
instullment due January, 1925, in which month ssid company went 
into the hands of receivers. after that no more installacnte 
were paic ane this wuit was begun suguet 22, 1926, for the umpaid 
instaliments due up ts that time end interest therean, in 


January, 1926, Plaintiry found the original certificates ang 
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marking them av “cancelled,” inwediately returned them to the 
veeeivers of the company, and they vere pinned 169 the respective 
stubs ef the original certifiontess 

the defense act up in exch of defendants efSfidavit of 
merits ie that there wae "no consicerstion" and no inéobtedness 
to plaintiff. Sabtrick set up ae an additions] defense the 
failure of plaintiff to deliver the ateck and sasignment ot the 
time of the delivery of the note. “ven if such adcitional defense 
or defendants! testimony can be construed os 4 Gleim thet the 
égelivery of plaintiff's «teck and asgigmaent ef the wage claim 
were conditions precedent to the delivery ef their note ami the 
accompanying utoek, we think the weight of the evidence de against 
such theory. Theres io mo claim thot defendants onrted with sheir 
mete and new eertifiectse by duress or fraud, smi their conduct 
in secepting and retaining said seeript for the stock, ecvrisencing 
as if 4i¢ their ownership thereof, and in tresting their note oe 
a Valid obligetion from the time of ite delivery, ami their 
geunterclaim based upon an effirmance of the contrect and a els im 
for damages for breach ef contract based upon plaintiify's fodlure 
to deliver the original certifiecetes and accigmment of salery, 
aré inconsistent with the theory of » conditions purechsse or 2 
want of failure of conzidersiion to support the contract, 

But ag another groumd for fcilure of coneiderntion, 
defendants claim thet the uitle to plaintiff'a ateck never peaeed 
to them becuuse title could be trameferrecd only by delivery of 
hie certifiestes 2a provided by section 1 of the Uniform Tranefer 
set of June 28, 1917, (Garbili'a Re %. Che $2, pars 229) amd shat, 
therefore, suthorities cited by plaimtiff amtednting the posenge 
of said Act to the effect that title passes by the transfer on the 


company’s beoke sre mo longer epplicable. “ald section te 
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manifestly net applicable when the certifiente is lent, and 

while the atatute manifestiy centemplates a remecy for thot 

fact as in section 17 of the ,et which provides for the lesuance 
of a new certificate by an order of court upon the giving of a 
bond to protect the corporstion or any person injured by its 
igeuance from amy liavility or expense whieh 46 or they may 

dmeur by reagon of the original certifieate remaining outotand~ 
ing, euch remecy is merely ciwmulstive anc does mot prevent resort 
to other appropriate remedies. (Sank of Com-erce v. Bank of 
Bewports, 65 Teds 3935 State v. Schofield, 136 Lae 79%, Ta03 
Fletcher's Cye. on Gorpe, Vols 3», Geos 3494, pe S795.) “Sueh and 
like provisions for the transfer of stock, whether provided by 
atatute or the charter or by-laws of corporntiona are construed 
@enerally by the courts og intended for the protection of the 
corporation or for a purchaser of the outstunding stock, and such 
purpest is generswlly taken into consideration by the courte in 
determining the effect of = fudlure to comply therewith. (id. 

gece 3789, pe 6318.) Aw atated im the cited section: *2ueh 
provision is net intended to prevent the alienation of sorpornte 
wtock, or te preseribe am exclusive method «hereby o ntoekholder 
may divest himeelf of his title or may sacsign it to a third party: 
and henes « failure to comply with it dees not affect the wnlidity 
of 4 transfer as between the parties therete.® The corporation 
may voluntarily iesue a new certifieste (id.}), as wae done in this 
cage, and 1f « party acvepte it, he must be held te sesume the 
risk ef any trouble thot might ardee from owtetemdimne certificates. 
(Bontman's Inge and frs los vs Able, 48 Mow 136.) “oe think, there- 
fore, that as between the parties themselves the validity of the 
redgaeued certificate cannet be questioned, and that dutendante by 


their conduct are extepped frem quegtioning ite If, therefore, as 


between the perties, the title to elaintiff's steck must be deemed 
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to have paseed by oxic transfer, it cannot be said there wee a 
wamt of coneideratione 

But there is testimony of defendents temiing to supyert 
a different theory, ome upon which the counterclaim ia based, 
Mamecly, that defendumts surrendered the note uml stock upon 
Plaintiff's promise to deliver at a later time his certifioentes 
of stock and sasignment of hie wage claim. The sounterclais 
unquestionably claims dameges fer failure te perform euch promise. 
But a fsilure to perform such promias, if mace, did not eonetitiute 
feilure of considerction. (Gage ve Lewig, 68 Ill. 6043 Lengzer 
Ve HeAwoy, 254 Ills Appe 3593 Eewton we Clarke, 138 Till. 'ippe 1964 
Miller v. fire Ing. Gow, 204 Tlie 2180.) Am anid in the cited 
authorities, such promise amounts to a contract, amd the alleged 
failure to perform did not constitute a vwemt of failure of econ- 
gidgeration bul merely ceprivad defendants of the benefits expected 
from it. If there was ne comwicerstion there is ne bealie for 
defendants’ counteroluim which wanifeotly ie preciested, met upen 
& reecission of the contract, bui upon the affirmance of « con~ 
tract whereby they parted with thelr mote anc suffered domger 
for plaintiff's failure to curry out bis part of it. The damages 
claimed are the value of plaintiff's atoek ané the value of the 
weg®e @laim. The stock had no pir valuc, and mo proof wae made 
either of its sctual or miurket value (14 C. J. 717) or the v=lue 
of the =age cleim, or in fact thit either hed had any real value. 
And without some proof of value the jury's verdiet ané the judg- 
ment rest upon conjecture with regard thereto. If defendants were 
entitled to a set-off then plaintiff was entitled to the amount 
cue on the note lesy the set-off. 

it is apparent the judgment exmnot stand ond must be 


reversed « (Mile there is considursble foree to plaintiff's 
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contentien that there exe ne preot tending to cuppert the ccefeme 
of no cansiderstion, or of a fealiure thereef in the absense of 
amy proof of duuwngos, xcept nominal damages, ec think the cone 
tract contemplistec an aguigmment or surrender te cefendante of 
the esazisry claim se & port ef the congiderntion, vhich mey be 
worth more then nominal dsmnges, and in justicw the esse should 
go back for a nev trial. 
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CHARLES HOSVIL, «hoses true ) 
mame ie Charles Merbutea, } 
Appellant, } APSMAL FROM MUNICIPAL 
j 
es. COURT OF Ckie-go, 
BEMINICK FITKUS, j 
Appellees } 


BR. PEED LOIS JULTIC“ BAsHsS 


PRLIVENZD THe OPINION OF THE GoUnT. 


This is sn appeal from ae jucgment anc finding for the 
éefendant in a suit breught upon Sis acte, mace payeble te 
plaintiff, im the mame of Charles Norvil for (1,000 end ecrued 
interest st 4 per cent per annwe from ite cate, LDecembcr 19, 1925. 

A jucgment for plaintiff by eonfescion was reepened for 
hesring om the petition of defendumt setting up im effect thet 
Plaintiff never hed any interect or title to the note, amd thet 
his wife was tne sole amé beneficial oemer therecfz thst she 
furnished the money for which it was civem, gave 1% te plinintiff 
to hamc te defend«ent and te receive anid note thereforjy thet she 
entereé into such srrangement fesrime if she obtuined the note 
im her oem mame ehe would not Be able to celiec: ity thet defendant 
believes it wae a loan from pliaimiiff anc executec the mote therefore 

On hearing evicence becrimg on the issues reiced in said 
petition, «hich stood a2 an affidavit ef merits, a jucgeent and 
finéing fer é<«fendanmt were entered as aforesnite 

We need not refer te the cenflicting cvidence «s te 

», See es a metter ef fact the womey furnished fer the note 
came actunlly from plaimtiff, as he elsime, or from defendent's 


wife, as defendant claims. Swvidenee was reecived tending te 
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support beth theories. But it matters little which theary is 
eerrect. fhe legal title to the sote wes amguestionably in 
plaintiff. As anid im Sopoveky v. Granite City Trust & osvings 
Bank, 243 111. ‘pp. 526: 


*It ia mO defense to ak Acvich OB & prdliivesry 
mote th=t the glaintiff, slthouch the Holder of the 
legei title to the nete, is merely the nominal perty 
im imterest, amd that the beneficiel interest im the 
mote ie in some onc ciher them the plaimiiir. it is 
& matter of ne consequence, co far as the defendant 
is concernec, hc may Be the eguiiabie Kolcer of the 
mote unless the ééfendent hee a cefenmne as agsinst 
the equitable oxmer thereof.” (iting iitincig 
sonference, ete. ¥>s EASES s iv? fil. 441, anc Seulmer 
Vu Jillem, Siz . Ills A Dple 3430} 


Slainsiff being She napimel gorty in interest snd legal 
gener of the note kad the righ: to brins suit therean im Riz own 


S34 Tlie 1613 Senderasmn v. cevigsom, 157 Ill. 3793 ili ilimeis 


eS a eS 


conference, ste. vs Siseze, ae), ame it is no defense that 





defendant's wife claims< ts be the ejulteble eemer thersef. It 
is = matter of no conse uence, a6 far as defend=nt is comecrned, 
who mey be She ejultedle owner of the mate. “wen if plaintiff 
ids merely ithe trustee or the egent fer éufemient's viffe as the 
bemeficicl owner of the note, yet defemdant cannot imterpese such 
a Gefenss Unless he has « g0cd defense te the note as eguinst 
the beneficial owner. (Feulmer v»_Gillas, supra, and eases there 
cited.) The defense mace surports te be in the interests of the 
wife and nei of plaimiif?. “Rile she joimed in the petition 

£ @id mot make her « purty ta Kdesection. 3s judgment cowld 
Reve properly bean enteres herein for er agcimsi her, and it was 
erroneously given fer dcfemiant, there beine mo legal defonec or 
evidence to sustain it. Sven if the wife hes any claim te 
money thes may be collcctec on the note and Jucement iherefor she 


wuat assert it im an independent proesecinge 
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Tke court erred in entering a judgment and finding 
for defendant and should have entered a judgment for plaintiff 
for the amount of the note with interest thereon. Accordingly 
a judgment will be entered here for the amount of said note 
with interest thereon as aforesaid, from its date, at the 
rate of four per cent per annum, and for $100, for attorney's 


fees as provided therein, to-wit, fer $1191.66. 


REVERSED AND JUDGMENT HERE. 


Gridley and Seanlan, JJ., concure 
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Appell se, 
We AVES FROM RUBICIPAL 


ALBERT J. SIMOE and 
BOKRIS BORDACOV. 


GOURT OF CHICAGO. 





BOSHIS BORDAGOY, 
Appellante 


Pm Mam pel et A tt ig 


BRe FOSSTATEG JUSTICN BARESS 
BaLIVSkeD THES OPINION GF THE couRT. 


From an order confirmins a judgzient by confeasion 
entered herein agsinst Albert J+ Simon and HKerris Sordacey 
GR a hote signed by Each of them, dated -pril 15, 1926, due 
eix months theresfter fer the sium of $620, and payable to 
the order of plaintiff, suid Bordscoy haz appeslede 

The defense set up im the petition on which the 
guégment was opened amc which steed as an afficevit ef merits 
was (1) shat the dsfendemts reeeived nothing of value for the 
mote in question; and (2) that the conviderction for which the 
nete was given hed failed. 

Ag a basie for such contentions the petition ant up 
thet said nete (:ogether with a like sete fer a like amount, 
a@ue three months frem ite date) wae given to plaintiff ae 
security ac previded in a lease from plaintiff «a lesser te 
the ccfendant, <imon, ae lesgase, of certain premises for e 
etere, said tvs notes «hen paid te be held by the lessor se 
security fer the payment of the last teo months rent of the 
five year term created by the iesse; thot the note first due 


was paid te plaintiff ami neld as accurity im secorcanmee with 
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the previsions of the leases that thereafter, on July 19, 1926, 
Simon surrendered posseseion of the premises to plaintiff, and 
sleaintiff accepted the surrender and purchased the merechincise 
therein from Gimom; that the payment ef the nete first falling 
due was more than sufficient to lijuidete the remt that had 
aecrued at the time ef such surrender. 

Defendante offered in «vidence the lease in question, 
being ons between the out Uffice Hews Company, a eorporstion, 
lesser, (not the plaintiff), anc enid simon, lessee. it 
provided for the remt te be paid in inctaliments, the isct twelve 
for $620 each, and recited that the lessee Bad deposited said two 
notes, the sum thereof, (£1240), when paid, ts be helé by said 
lessor sa security fer the payment.of rent and perforgmnce of all 
other obligations of the lessee, and that in case of the proper 
payment of rent preceding the tvo inst monthly instsliments said 
sum should apply ac rent for the last twe months of the lesse, 
otherwise to be forfeited as licuidated dsaages “for the senefit 
of seid lesser.” 

The defendunta alse offerec the agreement of July 19, 
i926, between the leuwar anc leases eomecliimg sai¢ lease and 
releasing cach from any liability to the other srising out of 
the same, im consider tien ef a sale to the lesser by the leases 
of the merchandise containec im the leased stere. Sy such 
instrument the lesser relexsed the leasee from si] rent theretofore 
or theresfter accruing under the lease, om the condition, ho«ever, 
that the canceliation should not be «ffective until after the 
peyment of the note in juestion, the agreement te be held in 
ezeronw and sot celivered until the pavmest of said nete, and 
thet the lesser was to retain the amount paid om the firet nete, 


tegether «ith the s cond mote, as and fer full censideration of 
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ite claims under said lense, onc thet Bordacey (whe is erroncous 
referred te aa endorser on caid setes} shoule not be released by 
the execution ef said sgreensnt. 

Bordacey testified thnt he cic set Emow plaintiff, new 
met him whtil the trial, ss HOt present Shen the exzresment was 
executec and Het mo noLice of ite 

it ie perfeetiy ele or that By tne mutual covenants in 
the ises¢, and the takime poesseseion of ine premises by = imon 
and paying remit Shereund<er, there was a ¥aluable eéngideration 
pessing to the latter by reuwzom «f° shich the nete in queation was 
executed. “here there ig a valuable coneicerstion pussing to 
ome of the makera of a note by yeusonm Of which anotser executes 
it, thet is sufficient to sustain if. In exge of a joint nete, if 
the coneideratien iz goed xs tao oe ecliger it is geec as te the 
ether and cannet be severed. {8 ©. J. p+ Zl, ame cases there 
cited.) Sy the very terme of the nete appelieat ia lieble az a 
og-maker, and i¢ was nei necesgery tact he ahculd Rave reecived 
any benefit for his promise, there being = sufficient comsiderstion 
te supsort the promise of the iesees, the stner ee-mker. 
(Westphal v. Reville, 92 Sal. 545; Meterett v. Ward, 10 App. 

(BD. Ge) 5143 Briggs v. First Nations] Sank of Sestriee, 41 
Bebre 17.) . 

it is mext contended thst if thers wae a coneliderstion 
&ppellant was « surety ané the terma oF nis ozligation were 
warieé without Ris knevlecge er caneert By said sugrecment fer 
cancellation. So sech defense was saste belo and, SacreTore, 
might be sbolly disregarded, being sce hare fer the first time. 
But it ie appsremt from the fave of the note that appeliant 
W828 & Co-miker amd pet « surety. if he wee = surety Be coulé not 
avail liieseif of Nic richte <@ such #ithout kmewledge or notice to 


the legal holder of the capacity in which he signed the note 
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(32 Cyc. pe 325 Ziper v- Seadles, 39 ills ‘ppe 93; Hetuzergtt ve 
Sard, supra,), of which there is no precef. 

Her is there any toom fer the contention that sppellant's 
eontreet, which sg on the mote oniy, was in eny way varied, That 
eentract wee not changec or virled. He wae net a porty te either 
the lease or the agreement for the coneelintion thereof. Hor did 
the letter operate to relense either of ihe makers of the aote 
from their promise of paywernt. In fst, tbe agreement was 
specifically ecenditiensd ugen ites paywent. 

Flaintiff wag mos the leaser, as elleged in defendant's 
petition, but wee te bold the note end the amount tacreef when 
paid, as security for the bencfit of the lesser. The legal titie 
to the sote, hovever, ia in him. cndle jne leseor sy the terma of 
the lense would be entitled tc the procecds from the collection of 
the nete, that fact dacs not cometitute a defense to the action. 
(illineis Conferenee, ete. v» Flugze, 177 [1]. 451, 433.) The 
action is properly brought in the mame of the holder of the legal 
title. (Caldvell +. lesrence, G4 I11. 1613 & Ge Fs po 8223 
illinsis Conference, etc ve flagge, 177 Ille 431, ami cases there 
eitec.) 

The judgment will be affirmed. 
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Gridley ani Ceanlan, JJe, concure 
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HORSIS SECLEYVIT., ) 
Appellant, ) AP2EAL FROM MUMICTPAL 
H 
Ve } COURT OF CHIGsCS, 
u 
SIEGER SRVIRG BACHINE COGHPARY, } 
a corporation, ; 
SBEOlLIGe. ! 


BS. PRAETRING GUSPICH BAnAZeS 


SELIVERES YEE OPINIGN GF THR COURT. 


fhie is an appeal from a jucguent for caste agninst 
plaintiff. The setion ese breught umder section £ ef the set 
ef June 21, 1895, ae amended im 1915, (Cahili's 111. B. &. Gh. 

SE, pars 28), to recover one-third of the value of mortgaged 
Bereomal property seld om fereclesure for fstliure of the mortasgee 
te furnish a statement, az required by asid szetion, ts tha 
mortgagor ef said preperty within ten days after saié anles 

fhe etetement of claim aileges thet slaintiff purchased 
the property im quzstien of defendant anc that fer Seience of the 
purchase priee he ane one Soliman executed the chettel mortgage 
thet eas thus fereclose:, src bhat 49 sistement of the fereclosure, 
as recuirec by the statute aforse2id, «as delivered to Kim or te 
eaicé Boltmwan within the statutery period. 

Defendisnt pleesdec that sleimtiff individwelly dic net 
purthesée the property in question of defendant, and that it wes 
bought by Him end Solimen a2 coperinere. The proof accueced 
supported this averment, and alee the defence of an adjustment 
within ten deve after the foreclosure azle between plaintiff 


amd defemiant threuch their suthoriced agents emd at defenduni's 
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request, whereby plaintiff sccurec the return of the property 

to hie amthorized agent at the precise sum st which the property 
was bid in witheut sny additioneal expense er evet of foreclosure, 
ané whereby plaimtiff on sayment of the balance cue om the note 
secured ita ecanceliation ané «a relesae of the mortgese of reeord. 
im ether words, the effect of the arrangement was the same «as if 
there had been no foerecicaure and slaimtify tesk up the note 

for the precise amount due thereon emd sscured a relescse of the 
wortgnge on the property. 

If the right ef sction were in plaintiff we think upon 
euch a state of fucte ke sould Be decmec te have wnived it. 

But under the ztatute it is only the owner of the 
mortgaged property thes caw bring such a suit. There vse no proof 
thet plsintiff was the owner. The proef tence to shoe thet gen 
the mortgage vee fereciszed She property belengec to a partnership 
cemporcé of plaintiff and ome Soltman, that 14 ese previously 
purchased fer their Gueiness and that the notes were sciven far 
part ef the purchase price. Ssth Be ani Seltman executed them 
and the mortgage. There wea ne proef of the dissolution of such 
partnership befere the fereciesure zele, oF that at the time of 
the foreclosure sale piuinviiy imcividcueily was the cemer of such 
property. The burdg@a was upon him to preve that he was. Sithout 
proof te that effect he wae met entitled to a judgment. 

Aeoercingly the Jui gment ageinst him is affirmed. 

APP IAMS Se 


Gridley anc Se¢anlan, dJe, coneure 
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Les CORN et ale, 
Appellees, 
Vs 
BAS EXSLOY, executor of 


the eatate of Mathilda Enslew, 
éecensed , 


M 

) APPEAL FROM MUNICIPAL 
é 

) GOURT OF cHICAgo. 


eee 


Appellant. 


Me PREGTRING JUSTICN BARNES 
DELIVER! 2 THE OFIRION OF THE COURT. 


This appeal ie from a judgment fer v2000 entered on a 
divested verdict for plaintiffs at the close of all the evidence. 

The statement of claim is for the recovery of dumoges 
for failure of defendant's desedemt to carry out a contract fer 
the surehesce of real eatate from plaintiffa. 

The controct rveites that the purchaser has paid 22000 
ag eatné¢st money to be applied en the purchase price when the 
deal is consummated, and provides “that the carnest money paid 
ag above, shall, at the optiom of the vender be retained by the 
vender as liquidated damages” if the pureh«ser faile to perform 
the contract on her part, and 

“In the event ithe deal ta not consummated 

through the default om the part of the buyer, 
then and im auch event $1000 of exid warnest 
money shall be paid to the sellere and G1000 to 
David Haag.” 

it appears, however, that mo sarnest money wus paid 
but thet the purchaser, Kre. <nelow, gave a cheek for 62600 te 
the order of the broker, enid Hane, before the contract wan 
gigned, with instructions mot te use it befere the contract 


was @xecuted, and thot he handed the cheek to her attorney in 


the transaction who hme retained the acme ever sinee, the 
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maker Savings stopped payment thereon the next morning after the 
execution of the contract. 

Ggom thie ewidence the court directed a verdict as 
aforesaid. 

But there wee ac preef of cumages.e The ssgcerament of 
damages can be avcount« for omly on the theory that the court 
eonetrued the conirect ae ome whereby the parties agreed to $2006 
&#@ liguidsated damages. Sut regardless of whether there wos any 
specifie fund te be retained ae damages the provision in the 
eontract that the carmest money ehoula be retained as such demages 
"at the option of the wender® has been helé to be inconsistent 
with the view thet the porties aijuated in acvance the dameges 
thet might «rise by any bresch of the contreet. (idvanee ‘smeement 
q+ vs Frenke, 183 Ill. Appe 4573 268 Ill. 8Y9, 5633 Kay Gee 


smupement Co. vs Ceve, 177 Tlle Apps 250.) 
Vithout proof of cesmges, therefere, the judgment eannet 





stand, and secordinegly the judgment «suai be reversed and the couse 
remandec for errer im refusing te grant a mew trial. 


REV GE 9 Pe ARDS BREMARD y & FY: * 


Gridley and  canlen, JJ., concur. 
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UNDERWRITERS EUTUAL INSURANCE } 
COMPART, @ corperntion, } 
Appeliant » i AYSESL PAGE SEPEHIGN COGET, 
} 
Ve } CG0E COUNTY, 
} 
FES FIPST BATIONAL BARR OF j 
DAR Babe, } 
Aspellee. j 


MR. PRESIDING JUSTIC: SaRHES 


PALIVERED £HG oPIRIOR oF THE couRT. 


The appeliant in this esse eze organized under the 
lawe of this state december 6, 1923. Amcther corporation 
ef the eume name eas orgnnidzec about Say 14, 1914, under the 
jaws of thie state amd was ¢iscoived «bout december 10, 1955. 
Appellant purehseed the assets of the iatler eompany Lecember 
ll, 1923, and agsumed ite debte and liabilities. mong the 
alleged liabilities ef the campany <as its mote for 22500 te 
R. ©. Humter & Company, a copartnership. Un November 1, 1919, 
the copertne ship gave ite eslieteral nete to the Austin «venue 
Trust & ‘avings Senk (nee the Firat Sational Senk of Gak Park, 

' @ppellee anc cress complainant, sereinsfter referrec te az the 
bank), and emeng the collateral i6 secure the game eas anid note 
fer 22500, on which said bank sbicinec a jucgmenmt by confenzion 
May 20, 1924, for 22106,64. 

Abpelieant's bill herein sousht te set aside seid juég~- 
ment ami remove the same a2 @& eloué upen the title ef ite real 
@atate anc be reetrain the bank from collecting exid jucgment 
uporm an execution iacuec thereen snc sesveé om appellamt, or that 
might be issucd in the future, and anid tenk seught by ¢ress bill 


to enforce said jucgment against apseliant. 
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The decree appenled from confirmed the moster's report, 
and purguant to the mester's recommendation, dismissed appellant's 
vill and found anid judgment was a just and legal obligstion of 
appellant to said benk for the emount thereof with interest, 
amounting to £3573-66, and reserved the right of the court to take 
such action to enforee its payment as it may deem best if not paid 
within 16 days from the decreee 

The cross-bill, after setting up the transaxetion with 
Re %. Hunter & Company, the filing of a petition in bankruptey 
againat saic company in the Federal Court, the entry of an order 
therein reciting among other things thut the bank was the legal 
holder of enid note for (2500, the issuance of an execution on 
such judgment ageinet the sesets of the “Underwriters Mutual 
Insurance Company;" the assumption by appellant of the debts end 
liabilities of the defunct corporation, alleged thet appellant 
and its officers were engagec in seereting the oascets of the 
defunct corporstion eo that they could not be reached fer the pur- 
pose of satisfying said judgment, and that cress complainant be- 
lievee that the only way it con ever recover on the judgment 
egsinst appellant is by appointment of = receiver ta tuke over ites 
aseete ond digtribute them under the direction of the courte There 
Was mo attempt to prove this last sllegetion. The prayer saaked 
that seid judgmens be deelared a valid judgment against appeliant, 
emd thet it be required to turm over te a reeeiver all the sasets 
it took over from the defunct company, and thet a receiver be 
appointed, etes 

in ite snewer to the cress bill appellant alleges that 
it wee a total etranger to the proceedings in bankruptcy and te 


those relating te exis judgment, admits taking over the asseta of 
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the defunct corporation ond sesuming ite Lisbilities, but denies 
liability upon or for ssid judgment or the note om which it was 
enterec, smd slieges a vant of censiderstion for the note and 

lack of authority to exeeute it, and in «ffeot that the copartner- 
ship note, to which the note in queation was pledged as collateral, 
was not binding on enid copartnerahip» 

It thus sopesre from the plesdingse themselves that the 
judgment sought to be vaceted andi declered a cloud upon the title 
to plaintiff's property is a judgment acainet the defumet cor- 
poration and not one ageimet appelient. 1% le manifest, therefore, 
that the judgment -« such eomnot be a lien upon sppellant's property, 
and that appellant wea entitled to relief under its bill so fer 
as it seeks te declare said jucdement to be such a cloud, and te 
relief sagninst a levy of any execution issued thereon ageinst ites 
property. It wae error, therefore, to diemiss the bill fer want 
ef equity. 

If the judgment ae such is not binding om appellant then 
it ia mot entitled to have it set aside. The proof, however, vas 
insufficient te sustain the contention thet there was no consi¢eration 
for the note on chich the judgment wae entered, ond lack of authority 
to execute it. 

The reol question presented, however, le whether appellie 

ae eregs-complaimant ia entitled to the relier siven under the 
decree. If so, it mist be under the general prever of the crose- 
b4l1 and not on the specific prayer thot ssxid judgment be declored 
a valid and existing judgment easine: comoleinant., The deerce is 
based entirely apen the court's finding thet snid judement is a 
Just and legel obligation of complainant which with interest amounts 
to $3578.66, which it dee-ees shall be paid within 10 days of 


the deoree; in other words, on the theory thet anid judgment is 


on a 
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binding upon complainant anc ony be enfereed againat it. In 

thie we eannet coneur. If appeiiant is liable to appellee under 

the allegations and proof 10 ean only be om the theory that the 
judgment is a debt of the defunct corporstion which appeliant 
agsumed to pay» For such relief appellee had a remedy at law by 
euit, not upon the judgsent, but upon the promise under aadé 
agsgumption, and to suppers such an action might appropriately 
introduce the judgment «s evidence of a debt for which appellant 
was liable. But under the circumstances amd atate of the reeoréd 
should appellees now be relegated te the formlity of an action at 
law? ‘e think not. Inaemuch as complainant in ite b11L1 aduite 

it ageumed the legal debts and liabilities ef the defunct cor- 
poration and offers therein to pay appellee whit, if anything, 

the defunct corporation legally ewed the benk on December 17, 1919, 
end gaid mote was then outstanding and «a legal obligation of the 
defunet corporation and has since beon merged into acid judgment, 
and complainant has unsuccessfully assumed the burden of impeaching 
gaid judgment anc the validity of the note on which it ia based, 

in other words, haw sought under ite bil) to adjudicate ite liability 
for the debt the judgment represents, regurdless of whether such 
Judgment could be enforced ageinat it, and has thue raised as an 
desue whether it is liable to the benk for the indebtednese evidenced 
by sald Judgment, and did not demur te the croge-b111, complainant 
is in no position, efter going to trial om the issue it has made, te 
question the propristy of the decree fixing ite liability and the 
amount thereos. ‘$ think, thereferc, this part of the ceeree may 
stand under the general prayer for relief. The finding, hovever, 
shoule be liability for the debt represented by the judgment and 
mot for the judgment Beaeg et The decree must be reversed with 


procedure 
direction for modifiontiong/in secordance with the views expressed 
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herein, 36 as te centain proper findimnes snd giving the relief 
to which cogslainent was «entitled umder its bili, as aforesaide 
Sut the relief, prayac for by injunction against the bailiff 
ef the Kunicipal court, =ho ia alleged io have served the 
execution om appellant, cammet be granted eliiheat serviee of 
Bitmmens or hig appesramee in the ese, anc giving Aim en 
opportunity te plead. <Rile he is named as defendemt to the 
biil he goes net appear te have been sumsemec or in any way 
brought $0 the case. 

ve fimd mo basis im the recerc for complainant invoking 
the doctrine ef cuontrinution agenc ereciters or the usfenss of 
equitable ceteppel, mor fer the contentivn thet agpeilee was 
eompelied 66 resert te the power given 46 seli the ceiiateral 
mote. There can S¢ no cdoubs thet on@ gf ihe remedies of she 
erecitere in sueh s ¢aze ie ta Bring suit upon the celiaterala 


themeclves. (Senceck v. PHillips, “47 ills 4&7, é73«) 





This i3 a6t a case shere a atrunger to a judguent 
soucht to be enferesé ugsimet Him 2veksy to impeach it for fraud 
Or ¢Ollusien. ‘The attack upon the judguent is on <ifferent 
eroumds snd the presi écees nei suatein thes, even if wa aseR 
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BLLEW MOORE, 


Appe dient r APPEAL PROGR BUNICTP: 
v. COUNT OF CHICASG, 
CHICAGO SURFACE Linge 
et gmlay 
APPS llees. ) 


Hi. PAROICING (UCTICn BARNES 
GLLIVIbE OD THE GPINIGE OF Tak COURT. 


Plaintif?'s claim wae for dumage to her taxicab cauged 
by alleged negligence in the eperation of one of cefendants’ carge 
Sefendants denied negligence, amd olaimec the iniury wes cue te 
the negligent manner im whiek the taxicab sna being saneged and 
driven. 

The trial wae without a jury anc the ceurt found defend- 
ante nos guilty. Prem a judgment of nil eapint plaintiff appealed. 
The accident happened, according te the preponderanee of evidence, 
at the morth aide af the intersection of 37th street (rumning ecet 
and west), and Indiana avenue (running north and south), Chicage, 
juat before ight pe me, Fabruary 20, 1027. It ia stipulated chat 
the amount of damages is $164 fer the repsire of plaintiff's 
taxicab, and it ie not disputed thet 14 was rum imte by one of 
defendants’ care. There wae ne evidence that legitimately tended 
to sustain gontrisutery negligence on tha part of pleintifr's 
driver, and we think the cisur preponderange of the evidemce showed 
négligence on the part of defendants. 

The car tracke were on Imélena avenue anc cefendants' 
moter Gar wes being driven southverd «$3 the time ef the collision. 


The weight of the evidence ia clenrly to the effect, we think, 
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that plaintiff's taxicab wes etanding at euch intersection beck 
of a "Hudson" car waiting for the exst and weet traffic to passe 
on 27th street. Flaimtiff's driver testified to thet effect, ag 
did sleo four other witnesses, two of whom were driving cast 
through the intersection on 37th street, and two of whom stood 

on the northvest corner of the intersection. They all testified 
to hearing the crash and secing the tuxienb pushed by the meter 
ear immediately afterwards at anid intersection. The testimony 
of the motorman, and s passenger on the car, to the effect that 
the collieion tack place 1) fect north of the intersection is 
not supported by any other witness, anc the motorman's testimony 
to the effect that the tuxiecsd wag going faster than the motor 
ear is ienuuievehl “ith any cegerived clroumatanees ef the 
segident. Ruch of the testimony ef defendante' twe witnesses 
related to the movements of the vreapective yehicles fer = block 
or two before the collision, and had mo direst bering om what 
took place at the time of the collision. If, as plaintiff's 
evidence shows, traffic hed been suspended on the north and south 
gtreet to permit the passing of traffic on the aust and veat 
street and defendants! ear eame ay againet plaintiff's taxicab 
either while it was atanding waiting fer the clesring of traffie 
or when it wes just shout to reach there, there would seem to be 
noe xcuse for the ecollizion unlees plaintiff's tuxiesb pushed in 
ahead of defendants! car just as it was about to reach the 
intersection, = theory the evidence deca not gupporte The court 
seems to have decided the ease upon the theory that plaintiff's 
four witneasea did not actually see the eOlligion, but were first 
attracted to it by hearing the crash. ‘hile we do not think the 


evidence justifies that conclusion, 1% ia uneontroverted shat they 
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heard the crash, which imaediately atiracted their attention, 
end they were at the intersection at the time, so if the crash 
tock place right «t the intersection, 2a they testified, when 
traffic on the north and sguth etreet had been suspended, it 
would indicate a rechlegssnees in the driver of the motor car 
in not having better control of the cur ag he approached the 
intersection where care were waiting fer e clecring of the east 
and west trafic. 

Aecordingly, differing,aa we do, with the trial court 
as to the weight of the evidence, we reverse the jucgment and 
enter one fer the £164 with a finding of facts. 


REVERSED WITH FINDING OF Facts 
48D JUOGMENT Host Pot 2184, 


Gridley and Ceanlan, JJ., concur. 
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PINDING OF PauTG. 


Se find thet defendants were guilty of negligenes 
im the operation of their moter car causing the injury 
complained of, anc that glaimiiff was net guilty of 


contributery negligence. 
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RALPH L. JOBS et ale, Trustees, 
Gompls inant s» 
¥e 


CHASLES BW. LSLARD e6 ales 


defendants. AURAL FROM 





GIACUIT Court, 
SOUTH SIES TRUST Ax 
SAVINGS BANK, @ corporation, 
as Trustee, eter, 

Appellant » 


CGOK COUNTY. 


Va 


JOHH GS. SHITH, 
Appellee. 
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MER. PRR OTDING JUSTIC’ BAKHES 
DELIVERS THE OPINIGN OF THE COURT. 


In certain preesscings had in the cause below for 
reforming a trustecship uncer the last will and teatoment of 
Ienbol C. Leland, « decree vas entered substituting for trustecs 
named in the will the ‘outh Side Trust & Uavings Bank, appgeliant 
herein, aw the eole corporate trustee of the truct estate, which 
ineluded a certain pisee of real estate. The deeree retained 
juriediction of the onucee, the perties thereto, and the sub- 
stituted trustee for the adminiotration of the trust estate 
under the eupervinion of the court. Im the exercise of ite 
cuties the truatee procured a broker to find a buyer for the 
Feel eatate, who brought in appellee, John S. fmith, as a 
prospective purchsser. ‘ubsequently, on Octeber 2%, 1924, 
mith wrote a letter to the truatee offering $35,000 for the 
property and etating thst ne he understecd it would be necessary 


to consult other parties and to submit the propossnl te the court, 
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hie offer would atand for thirty-one deys. Later he consented 
to an extengion of time to Devember 2vth om certain conditions. 
On December 14, 1926, the trustee filed a petition im the cnune 
getiimg up the facts sa te said offer, to which Smith and 
interested parties te the osuse sere gad reapendents, praying 
for a rule on ench to answer, and for the court's directions, 
and thet gaic Omith be reyuired te comply «ith and perform on 
hia part all orders anc cee ees ag mey be entered upon such 
matieras. On the eam day anowers ef all respondents except 
smith were filed and 4 deeree sas entered on the petition 
authorizing the trustee'e secegtanee of the offer, giving it 
Giseretion in certain matters of cetail, and ordering « summons 
on Smith to appear and answer. A summense followed and =t the 
January term “mith answered actting up in effect that he had 
made the offer under certain misrepresentations of fact by the 
petitioner's representative ami thet by ressen thereof he was 
unable to finance the purchese and the erection of the building 
contemplated, amd asked te be diomisced Trom the enses 

The parties came before the court April 6, 1927, for 
a henring. So evidenes wae tuken, onc the chancellor, after 
hearing the statement ef counsel for petitioner as to the trustee's 
position, said in substance that it wae suffictent fer an order 
to state that “bewing reviewed the facta, the court finde there 
hes been a refussl to proceed with asi¢ contract, and the tructee 
ie cirected and suthoriged in hin efeeretion to bring suit.® 

Pox seme rescseon petitioner did not sev £16 to accept 
the court's suggestion ami have om order entered aecardinglys» 
but later on July 5, 1927, brought the matier before another 


chancellor of the court on another petition for inetructions 
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ealling the court's attention to the previous petition and anewers 
thereto, and alleging that exid Omith by foiling and refusing to 
earry out hie contract “#ithous omy grounde er excuge” had soumitted 
@ contempt of court and ¢susecc Cumeges to the trust estate by 
imposing a liability on tne trustee to pay a brokerage fee, and 
by incurring expenses for its services and thome of ita attorney 
in the meatier. The petition also included ss damage interest 
on the propoged purche se prices “from x reaeonable dete” ete. 

A week later, on July 12, setitioner filed a metion for 
a@ rule on enid Smith to shoe enuce “hy he shoulc met be held in 
contempt for failing onc refusing to perform said contract, and 
“why a fine should not be asveaeed and séjudged agsinst him in 
the amount ef the less aid dameges caused to anid trust estate,” 
and osked thet the court procecd forthwith to agcess and adjudge 
uch fine agninst him and ‘award the same toe thia petitioner in 
reparation o: the logs and damngee ga cauaed .™ 

The matter came up for concidearstion the sase day. A 
transcript ef the éigeuesion before the former chancelier was 
read but ne evidence was heard and none wae offered except by | 
petitioner to prove damages. The court on reviewing seid 
petitions, snewere and prier proceedingo, dsclinmed to receive 
such offer and entereci: the order apperlea from, denying and dis- 
Mincing the petition of July &, 1927, insofar ase 15 seeke the 
agresement of o fine and desages agaimat mith, ami the motion for 
a rule on iim to shew csuac, and dismissing respondent Smith fram 
the cause anc muchorising the trustee “in its ciseretion to pro- 
ceed ip s court of law ‘or the recovery of damages agudmat said 
John S. “mith, or to prescscute am sopesl frem thie deeree, or to 
avandon ita rishte and claims in the premblees, av it may be 


advised and electa,” ete. 
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It is opparent thet the court dic not regard the 
avyerments in any ef the prevented papers as constituting a 
contempt of ite authority or a wilful trifling with its powers, 
but merely viewed them as presenting a state ef facta for which 
the trustee might peasibly have an action at lew for damages, 
leaving, hovever, such a course to the trustee's judgment and 
diseretion. i+ is somewhat ctronge that in pursuance of ite 
eerupulous regard for keeping “under the wing of the court" 
ang secking item directions in a uatier under ite supervision, 
the trustee should sppearcntiy reject ite advice and seek by 
append to foree the court to receemize aa an indignity and offense 
what it evidently, and properly in our opinion, did mot regard 
as euch 

But the question is, in whet respect cic the coust err? 
If the court wae not disposer to treat respondent's attitude as | 
one of offense to the court nor one rendering « ill for spccifie 
performance sdvisesble, but deemed a court of law the proper forum 
for the trustee to aske ite claim fer dumagen anc suthoriaed it to 
proeeec therein ot ite cdisveretion, 1% is difficult to perceive 
how the trust estate or the trustee wae in eny way injured or 
embarrassed. The estate wae not injured by the order nor the 
trustee subjectes to any individual lisbility. If the estate was 
damaged by recpondent's withdrawal from the contreect the order 
left the trustee free to pureue his remedy at low with the sanction 
of the court heaving juriadietion of the trust. 

‘hether or not the court may have exercised jurisdiction 
over reepondont “mith on tha theory advanced that as a proposed 
purchaser of property to whom the cour: authorized ite sale, he 
wubmitted himself to ite jurisdiction and on refusal to carry 


out his contract wight be compelled to do so, or te pay a fine 
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in way of dumages, it te unnecessary to conpgider. ven if the 
court had euch jurdediction it was no abuse of ite diuvcretion 
thet 4t refused to exervise it. 

One of the points made by appellant is in the language 
ef the court in Foldman ve. Amexicon Palestine Line, Inc., 18 Fe 





(24) 7492 “The sole question is whether = contempt of court was 
committed. if a contempt wme committed there le mo doubt that 

the court may fine a contemmer and may (dissect euch fine vo be 

paid te the injured party as dumagen, imcluding as auch reason- 
able attornsys' fees and expenses.” ‘everal Pederul cuses are 
there cited in support of the deectrine «hich counse] seeks to 

apply te the facta of this ense. Sut if we may disregard the 
proceedings required in this ‘tate for contempt of court, and 
seewne the dectrine might be applied im a proper case, it certainly 
would be carrying it to extreme length to hold thst 1t was compuleory 
upon the cours to grant the rule or henr evidence when om the face 
ef the plescdimgs the court im the exercise ef a wise discretion 
deemed it unmecegaary, Im thie view ef the exae the question 

of the extent of the power of the court in the premises becomes 

am academic question. The orcer appenled fram will be affirmed. 


APP IRMA Oe 


Gridley amd Ceanlan, JiJ., concur. 
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POLESN BD. SCHRIDT et ales 
Appellees, 


et Meee 


APPEAL FROM HUNICIPAL 
7s COURT OF CHTCAGG. 


F. 8. MERDAICKE, 
Appellant. 
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MR, PREGIDING JULTICE BaRHSs 
DELIVENRS THE GPINTION OF THE COURT. 


Plinintiffs, ovnere of an apartment bullding, sued 
Gefendant, their agent, for money withheld from rents 
collected by him om the leases theresf. In a statement of 
acoount rendered by defendant in suguet, 1@¢5, on Ale leaving 
plaintiffat employ, he deducted from the rente collected 
$186.82 claimed ae s comeievion on unexpired leases of the 
building negotiated by him. 

The enue wee tried bafore « jury which rendered « 
verdict in faver of pinintiffs for $196.52, and from a judgment 
for thes amount thie appeal is taken. 

The main contention ef appellant is that the receiving 
by plaintiffs of the statement in question, tegether with his 
eheex for the boianee cue them lease his said claim for commiasaions, 
constituted an accord and ex tisfaction. But we find no basin for 
thst claim, or thet 13 wos evem mace im the court below. There 
Wags Mo previous or existing dispute over the cuestion of 
cempenastion on whieh to preiieate the doctrine, and plaintiffs 
eid amd eeid nothing to indicate sequiescenee im the elsim. 


The controlling question is whether appelient was 
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jJuatified in making « chorge of three par cent on rentea to be 
collected on unexpired lerwen. I appears thet he had a written 
egrecment with plaintiffe whereby he wae te be paid three per 
cent on the rents to be collected by him which he eas to deliver 
over tea plaimtiffs om or before the end of each month, leas the 
deduetion of thres per cent thereon, and he was to prepers and 
draw up the lenece necessary for the renting of the apartments. 
Tt comtcined no provieion for payment ef s per cent of rente on 
unexpired lenses. The agreement wos fer «a period ef one year 
but hed ferminsted April 4, 1964. Defendant, however, continued 
te act as cuch agent without ony other sgreement until /ugust, 
1928, when he handed over the etatemenS ond check im question, 
and terminated hiz «geney beenuse plaintiffs wished to have hin 
rent to eolored people, 

the agreement wie Feeedwed in evidence over defendant's 
objection. But as the conduct of the parties indicated a con- 
tinuence of their relations upon the esme terme ae te defendant's 
duties and compensation, ss provided in the expired agreament, we 
think there wae mo reversible error, under such a atate of facta, 
in receiving it in evidence as tending to shew their understanding 
in regerd to defendsnt's compensation. But regardless of shether 
the parties consicere: themselves bound by its terma after 1¢ had 
expired, im ithe sbeenee of ony other specific agreement or of omy 
eompetent proof of » genernl custom nllesing « broker or agent 
the right to « pereentege ef unceliceted rente, eapeedally when 
he voluntarily terminates the agency, defendont hed no right te 
withhold such cum from rents he had collected. 

Finding mo reversible error we #411 affirm the Judgaente 


APT IRE. 
Gridley and jeanlen, Js., comeure 
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HENRY J. ESROH, ) 
Appellee, APPEAL FROM BUPERIOR 
Vo COURT, ZOOR GOURTY. 


WEBRY SCHNIA, 


ee eS a eee 


Sop@liant. 


BR, PRU TLDING JUSTICE BAcwuG 
DELIVERED THE OPINION GF TH. COURT. 


The declaration in this cess consists of « apecial 
count and the common counts. fhe former is predicated upon a 
promise of defendsnt to pay plaintiff? a commission of aco on 
@ real estate trangaction in whieh plaintiff precured a would-be 
purchaser on terme submitted by defendant, and which defendant 
refused te cerry out. 

Defendant filed a plea of general issue. The verdict 
anc judgment were for ©9800. This appeal followed. 

Pleintiff kmew at the time of the tramesection that 
Gefendent was not, anc dic not purpors to be, the owner of the 
real estate, but was merely acting se agent. The cose thus 
reduces itself to the controvertec issue whether cefendant by 
conduct or ¢xpress promises rendered himesif personally liable 
for the claimed comeiesion. The only evidenee besring on that 
ieseue wae the testimony of one Brendise in behalf ef plaintiff, 
and the testimony of defendent in his own behalf. S3randise 
wae plaintifi's selling agent who negetiated the deal. Their 
versions of the conversations had reepecting a commission are 
in direct confidet. Jt is a ease, in our opinion, in which 
the ciroumstances Lond weight to the probability ef defendant's 


version of them. 
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The parties had had srevious deslimes. defendant ia 
president cf a bank, and his son, John, ites vice prenident. 
Defendant's brother-in-lav, then in Surope, hed given John, in 
some form not satiefectorily disclosed, ausherity te sell the 
property. SBrandise ssid defendant tele him that the owner had 
left a signed deed in blank. Defencent disclaimed heaving endé 
eo oni said if Brandise hai sny such information he must have 
got it from John. It appears thet on one s¢cansion when Brand ise 
game to the bank defendans told sim of hevine his brother-in- 
lew's property for enle and requeated him to find a custemer. 
Brandise testified to the effeot that defendant then voluntecred 
the statement, "I will pay you 5 per cent comiesion or £300,* 
end thet later vhen he brought s prospective purchaser and talked 
of terme, he romarkec to defemiants "Of course you will pay the 
commission on it,* and defendant replied, “Yea." Sefendsnt denied 
making such etatesents end tectified thet the only conversation 
with regard to conmdlacion we when ebout two weeks later, on a 
Sunday, Srandise come to Bis house ami infermec him that he had 
& purchaser on the submitted terme, and o signed contracts that 
@ commission wos them discussed and he told Brandige that he did 
not know whether hie brother-in-lny said anything about 4 
commiseion, but that wery likely he will pay, ané must cortadinly 
know if he s¢lle he should pay; thes he requested Brandisae to come 
te the bank the next day te eee wht papers they had; thet Srancise 
asked for his slanature to the contract and he replied thut he did 
not own the lemd and could not be ¢xpected to sign it; thet Branddse 
“a4 the customers were waiting for it and he “muet have « sig- 
Mature,” end defeminnt $henm ssid: “If you mist have « alone ture, 
then sign it yourself. I will not Sign papers to land that 


doean't belome to mez” that thereupon Brandise left. 
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It appears thet when Brandize returned to plaintiff's 
office he signed the contract “Henry “chrik, by 5. Brendise.” 
It reolted that “Seury Cenrik, igent,* was the seller, that 
the seller “agreed to pay a oroker's« commission of 7S00," and 
enlied for a wurranty decd of the land. Defendant never knew 
until the day befere the trial thst Srencise hed aigned the 
contrant. 

The evidence om both sides tends to show that whatever 
authority eas given to act for the owner woe given to Jehn, 
defendant's son, and that whatever papers there were relstive ta 
the matier, if any, were jieft with him, and thst defendant waa 
@ mere voluntecr in the gnbtier. S8rendise well knew, as did 
Plaintiff, this dafemiamt vas merely undertaking to act in the 
eapeoity ef agent, and he Gees not appear co have made any in- 
guiry as to the extent of Kis authority or to have received any 
information with rezpect thereto except that the owner had left 
a deed signed in blank. He apparently did not even ask to see 
it. 

It hardly seema probable tcat under such cilreumstances 
defendant would volunterily assume a personal liability for 
¢800 unless his brother-in-law had undertaken to secure him in 
some way. His manifest unwillingness te sign the contract hime 
self and thus render kim liable is inconaietent with his 
voluntary acoumption te gay the commission. His explanation 
why he would now sipm ig conuietent with reason and far more 
plausible thon the uncualifiec statement of Brendise that 
éefendamt rend the contract and them teld him to sign it. 

There was apparently mo renson why, if intending te be bound 
thexeby, he should mot have eigned it himself, and to have acted 


on that statement as qualified by defendant was wumresconable, 
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While defendant atutes shat he dic net renc the ecomtract it is 
hardly probable thet he would nave aigned it im that form, 
reciting bim oe the aclier, though aa agent, when unvilling to 
bind Bimself as grantor snd when he kmev ha had no authority 

to make aA gorranty deed maa contemplated in the contract. 

While Brandise testified that cefendant informec him that a dead 
’ gigned in blank head been Ilcft by the ovner, defendant denied that 
he got amy euch information from hin, bul might have obtoimed it 
from John. Lefendunt's testimony thet he dic net resd the cane 
tract but requested Brumdise to cxuli 2% the bank the mext day 

to eee whet papers were left with his eon is net only comaistent 
with knowledge by both thst some papers oe to uubhority te sell 
or a deed had oeen left by the owner but more consistent with 
business methods a man in cvefentent's pouition would, under 

the circumatancea, employ. 

“Where there is »o direst conflict between persene of 
apparently equal credibility «a jury should lock to the cireume- 
atances of the case to istermine which statement is the moat 
reasonable an! probable. From them we think defendant's wersion 
of the converections fe more compniible with reason and methoda 
that woule ordinsrily be pursued among business mem, and, 
therefore, we think the judgment shovld be reverned se againet 
the weight of the evidences and the cause be remanded. 


REVERGED AM) AGMARDED, 


Gridloy and “canlan, JJ,, concur. 
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PAVID HAAS, } 
Appellee, ) APPEAL PROM BONICIPAL 
i 
Ve } COURT OF cHIC-Go, 
; 
JACOB SOMK et al-, } 
appellants. 3 
tg SRERTSTRS JUSTIC®. BAnwee 





BELIVESE? THE GPIRION OF TH COURT. 


This ia a ault breuckt By slaintirf aa a licensed 
Teal estate preker against defendants fer 21000, as real 
estate camsission, os provided in « contract of ssle mace 
& part of the statement of elain. 

Seid eontract recited thet $2000 had been paid by 
the purchaser as earnest money, anc in the event the d eal 
wae not consummated through tne default ef the buyer them £1960 
of the earmest zoney anould Se paid te the sellers and 21560 
to anid Hanes 

The ¢defemse waa thet the 10500 eae to be paid out 6f a 
special fund ef G2000, which defendants did net receive amd the 
éenl wae not tonsusmated. 

A jary #26 waived anc the cause heard by the court waich 
found the iseuce aguimse: aefendants sua agcegsed plaintiff'a damages 
at 21006. ree a judgment enterec thereon this sppeal was taken. 

fhe fsets are sot im dispute. in ileu of earnest soney 
the pureheser éres Ker cheek for $2000, payshble te the arder sf 
plaintiff, and stepped payment thereon. In fact the check was 


méever ¢elivered to éefendante but eas Beamded by plaintiff te tne 
purchaser's attierney emi waa retained by the latter. in 
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eonsejuence thereof éefendicmta did met receive ony esraest money 
as recited im the contract, er sven the check, and the desl ese 
ROL consumaated - Upan that state ef facts 14 is apparent no 


jucégment could be extercd for plaimti’?, whose right t6 4 


ba] 


Givieion of the exrnest meney saunifes<tly depended upom receipt 
ef the sume. The suit is uot bosec upon an agreement ef defendants 
to pay plaintiff $1900 as cemeiacien fer hia sorvices as breaker, 
put wholly upem a cleim for something that never existed. 

There beima no evidence tencdine t¢ suppart the esuse 
ef action the judgment sill be reverses se x matter ef law. 


esr eerS EET 
ROVER See 


Gricley ani “cenlan, JJ., concur. 
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AMERICAN FURNITURE & CARPAT Gis» 
& corporation, 

Appalles» 
APPRAL PROB MURTCIP AL 
Ve ; 
COUGRG OF CHICATG. 
THOMAS We PHTLPOTY and 
ARTHUR Le PHILPOTT, doing 
business as Thoman 7. Fhilpest 
COe, 


ee a a, a a en ee. a ad 


Appellanta. 


BR. PRESIDING JOOTICN Bacnes 


RELIVERS? THE OFTHION OF THR COUNT « 


faie is a auit begun in replevin and later, with 
leave of court, a atatement of cliim im trover wae filed. 

Jyon the charge ef trover the jury found defendants 
guilty, and rencered a special fincing ef selilee in converting 
the goods. | 

Pefendante were pertners in the suction bueinese » 
The property charged to have been converted wag purchased from 
plaintiff by one Custer, now decensed, who gave back a chattel 
mortgage thereon containing the uzugl provisions as to the 
tight of the mortgagor te take powesesion on dofault, ete. 
Plaintiff sent ite agents to defendentes’ plece of businesa to 
get the property, consisting of a gne stowe, dresser, bed and 
aprings. These agente, whe vere faniifar with the preperty, 
identified it as the property eo mortgaged, notified arthur 
Le Philpott, whom they then gaw amd talked with, of said 
mortgage and surved upon him a written demand fer the property 
ao descrabed therein. They testified that fhilpet: then anid 
he got the property from Guster (whose wife also testificd 
that the property woe sold to him), and that he endd he vould 
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not les them Rave i: um$il he eae a lawyer. Hia‘attitiude wae 
that af an implicd refaaal 4&4 few cays laber the beilaff went 
te defendsamta’ oremiaes where they conducted their business and 
aought to tuke pogeension of She property under the writ, on 
whieh he mace a vetarn of acrvice, domand, refuscl and inability 
to fine the property, and returns: tae writ unesecubred me te 

the pragerty. 

The tastimony of Aritur Cnilpest to the effect that 
the property soon by them cos thera when the bailiff? came to 
take 1% on the writ and thee ae dic not sake it Ba¢auce of his 
uneortainiy a5 to ite identity, furnigned uv defenae to the 
chargé of convercion, ant had Litcic beering om the queation 
or identity. it is not controvertes that the property wes sold 
by defendants in the reguiny course of their business, thus 
under such circumztancesa vonatitutiing a wilful conversion. 
Philpott denied thot he admitted he obtained the property from 
Custer and elaimed thet he obtsined it fram the Illincie Central 
Hailreade There wna no correborstive prosf of thie elaim, how- 
ever. 

The evidence clearly tended to cupyvort the claim of 
conversion and Liability of defendants therefor. fut thore was 
revereible error. Geveral peinte sare urged for reverand, only 
one of which we deom good. Plaintiff mace proof thut the 
valuation of the oroperty wou $385. Defendants ikerieva 40 
make proof of ite value Out the court suntsined an objection te 
a proper cuestion for such proof. On further gueetioning one 
of the defendants testified to the value of s#0 of the pices 
of property when objection was again made, and the court, without 


expresely ruling thereon, indlented as ite view thot defendents 
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coulc net offer evicenece of its walue becenuss they claimed to 
have obtained 15 fcem s different souree. ‘nile by reason 

ef tia ¢rvenseous view of the vourt defendants offered no 
further preof of yalues, nevertheless the testimony of «a 
diffevent value Shan that placed by oleintiff remained in the 
recerd, and sherefore wee fer the considerasion ef the jury. 
it waa, thereforu, errer for tae court to inatruet the jury 
thet if they found the dwfencants guilty they shoulé assese 
the damages at €584, the sum fixed by plaintiff's evidence. 
Vor that error ce must reverce the judcment and remend the ceuse 
for-a new trial. 

Yhile ian view of the necessity of a reversal ve need 
not discues the other asvignmente of error, such as are purely 
technical may be osviates upon another trial. 

REVERSED AND REMAEDUD, 


Gridley and Seanlan, JJe, concure 
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ILLINOIS INTERICR PIBISH COes 
a corporation, 
Appellees 


Ve AsPSAL FEGQH NUNICIPAL 
DABIEL HE. O° HS TL and 

HARGLE J. HAR, ecopartners, 
éeoing businesa as lb. BH. O'Neil 


& Cae, 
Sefendsauts 


COURT OF CHICAGO. 





GE APPEAL OF DANIEL MB. O'HSIL, 
Appsiisnie 


ene eM oth ant! Ried ane NA non” as ig yh eit! Nii it Min, ct Mase tae 


HR. PALSIDTEG JUSTICE BANHSS 
SGLIVERSG THE GPEZIOR OF THE COURT. 


In thia action plaintiff claims 7155120 as a baiance 
due it from defendants, es copsriners, for material furmishec to 
them om certain jobs according to accounts cet ferth in the 
statement of claim. 

Defencant Ham S26 mot served with proeess, and a trisl 
on the issues resulted im a verdict snd jucgment ageinat O'Neil 
for $1300. He appeslse | 

hile the statement of claim unnecesserily sets forth 
balanced accounts on curtain ether jobs the balance sued fer ig 
mace up of a balance of [1242.20 for furnishing mill work te 
defenéants for a construction job om Sllis avenue, Chicaso, a 
balance of $55.05 for material furnished for a construction job 
on Sesex avenue, Chiesze, and a balance of £54.05 om a certain 
“mizcellaneous” account. 

Defendante were cepertners im the construction work 


On suid jobe, for which plaintiff furmished the mill werk, and 
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the Illinois “tate Lumber Gompany furnished the lumber. 

The materiality of evidence is not argued here and no 
question is reised here s« so the aufficiency of the cvidence 
showing the delivery amc prices of mnterials furnished by pleain- 
tiff making up the accounts sued on. The questions argued are 
(1) whether appellant ©'Neil wes exempt from liability on said 


< 


acegunte; end (2) whether hic firm received the credits due it. 

It sppesrs that etutements of the several accounts were 
renderec monthly to defencente’ firm et its place of business, | 
the active work in “hich ==s ieft te cefencant Ham, apparently 
eithout restrietion by his purtimer O'8eil, whe gave little attention 
te it anc shese time enc teaxen in comcucting a stparste pereonal 
Business at hie residence. The business relation between the firm 
ené plaintiff began before -pril, 1824, ané centinued up to the 
autumn of 1925. Om April 15, 1924, O'Neil «rote = lettes ie exch 
ef the companies =% their comsen slece of buainess pur por ting to 
confirm an allegec converzation with ome ef their agents, ssying 
that he would be responsible for #13 billie contracted by the firm 
in any one month, provided mn statement showing the smount net paid 
for material purchased in the preceding month son sent to hig 
regigence before the lith d-y ef the folloring month, and other- 
wise he would not. “heather suck = comversstion was had or the 
ietter was receivec were contreverted facts, which my “ell be 
ieft to the jury's verdict. | a 

But regardless ef whether the converentien =a had or 
the latter rsczived it appears thet for 2 year ond a half after 
that time O'Heil'e firm contimuec to do bueinees with plaintiff, 
ane received monthly statements ef the ecceunt, that O' Beil from 


time to time kad conferences with Bis portner Hem with regard te 
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the firm's effsirc, «sa fomilisar eith meny of the contracts of 

the fixm, knex ef the contracts in question, ani himscif paid 
money on some of the firm's accoumta. The partnership «as mot 
é@iecelved until Eay er June, 1928, up ta which time he hed such 
eonferameer sith his partner anc if he did not knee he wie charge- 
able with kmexledge of the etatesents of account the firm received 
from plaintiff. He did net reyudiate them er prohibit his partner 
frou incurring further Lisbilitiea. He impliedly waived the con- 
éitions of niu letter, if recsived, amd assented te the cxzercise 
of sautnerity by hie partner to incar the debta. 

It appeers ‘hat about two months after the firm eessed 
deime bueinese with plaintiff G'Neil fer the firet time acked 
Plaintiff fer 2 statement ef the secount and after receivine it 
geve plaintiff an order te collect sene nancy camime ta defendants 
op the Egeex nyenue joh. The inference from the evicence igs 
thet he either kmex or ae charge=ble with the status of the 
firm's agcoumt sent te his partner exch month and allowed ths firm 
te imecur she liabilitice without sbjeetions therete either to his 
pertner o¢ creditiers. oy long as he aid not attempt to restrict 
Ris partner's suthority te contrnet Aobte, either by the letter 
or otherwise, he eas toumd by the contracts. ‘=prarently willing 
te necont amy prefite thet sich: acerue from the contracts he is 
hardly in s position ico repudiate liability thereon. ‘f¢ think, 
therefore, the jury were justified in finding 6*#cil sssented te 
the dealings mace with Bis firm whereby i: imeurred lisbility on 
the seeounts in <uestione 

It appesre thet om an erder from Hem to Plynn, the owner 
of the building in eanstruction on =liis avenge, the letter gave 
@ cheek on May 26, 1925, to plaintiff's erder fer 2983, and at the 


same time plaintiff? exeeuted ® #eiver of lien om the premises, 


‘ei 


-é- 


aa 


3@ egsctdeeo adi lo wie Stiw ashiine? enn. eaxtatts, ye ‘aeet old 
Eat Whe ate aaa rHolieenp a) agen snes. ads Jte_womd eel bc | 
Jou sav gidevestisg edt sadeugese a taeky, 264 20 ORS e.Komom 
Hove bad ef eal? dokdw a6 qu .BSet scar, 30 "ek Shia bord * “ 
sate ial BS. west 298, Sek. et “Es ced SBR aks athe presnicenv 
bevieget wait sdi gmueoes to sdaensiade x2 YW. wpbedeand, nein. 
asassy eld tididesg 46 ged? adelouges faq Sib as. oo Rhee keke 
~wos odd beview ¥Sbuliqui a saehdhiidnst saséxot. aotewent sox 


suigiex® sd’ of bedawens Sua .beviesss Li .ietdel wks te 













_+sides aSs amsai of usaisag eld yd qé¢izodign 29 


. pease, Sei sco xedte sdiwea owe dgete dott etenggs O20 yp cc 05 


_ Beare oaks Fost ass 20% Laek'O Ritimielg gikw gpamiesd 
3 Dibvleset se3te bee tanesga dy. 10 2 











sat ts eudsde she Bike aiiteieeaits see Se went sa arte, = 









ait até bowels ons Hit Soro “eRtgey ale gs sees  damess 2's 
Bb ez? Beast Sioteks ameidos ot dmesied sodsehe igets 
tairigot @2 sqmedia Jan 3t> ox ae nak Bes sitions. wm 

a Tc testis 9c ddeb daetéaos o? vehmentee 2 ‘rend 





aekiiiw climesaag: sefertisos ahs yt Aare Bae an. soatenadte 28 





al o¢. afoatinee saz ee eytave idgie bods eehterg. yam tgenee.. 
euidd 35 sweet uiilidatl efattagex si sebsieeg aaa 


ag bedasene List’ gathni? #2 vattedexy,. emew wewh gis .8tetoress 


ae ysiiiterd bewtuamt sf Wierste make old aiw aoen agetlesh od 
a _ ebsgese ‘sh etognse: 
rons, ald mgt of mst most sete ne me dedi Wameg@e SE ope ste 


evsy toltel odd ,sumeva sii fe mo medcawe Sagoo se get shia . apogee 








odd dn ban ,80% s0% cobso pt Thvmioks of 4BNCR 2H channel | 


anes hate 2g ai so aati ‘to weview « Sséooems Tilentalg sate ee 


Te i 
: uxt yo * 


but applied $215.06 of said check on a note charged te defendants 
in the miseellaneous account. “hebher eredit fer 2215.06 was 
given to ene account or the other dic net affect the total balance 
of defendants' incebtedness sued for. 

But there is evidence of authority from Ham to apply 
erecite at plaintiff's diseretion beth on the miscelisneous account, 
and on ceferndonts! indebiednegs to the Tllimols -tate Lumber “ae, 
with which the fire also bac an account for lumber furnished on the 
game jobe. Fiynn ales gave a check for [1060.37, peyavle to the 
erder of the illinois ctete Lumber Co» which apecifiecd that it wee 
for material delivered for construction om the 4lliis avenue building. 
There ¥as some teciimomy to the effect that this check covered alse 
geome mill work furnished by plnintiff. There is ne evidence te show 
that any particular part of the ameumt of tht cheek was intended 
te oc ereditec to cefendants' account with plsintiff. “hile the 
two companice were separate entities they did business «ith the came 
customers from the same offices through the seme agents, and had a 
way of distributing onyments maie by a cesetom cust y te the 
aeceunts of cech sith eaid customer, and, as the eviceuce tends to 
shoe, with Nam's knowledge and acquiescence. The result wer that 
by common comeent and practice paymente for the accsunte of both 
companies ith the same customer were sf adjusted that he received 
fulicreéit of the payments he MWGca, <hether to ome company or the 
other. 

it deez appear, Bevever, thet ecfen¢amte were entitled te 
$300 comsineion on a so-cslied Leavitt atrect jos for which they 
should have received credit in the miscelianceus aeceunt. This wos 
admitted by plaintiff's manager. Im view of that sdmission defendants 


were entitled te a reduction ef $300 from the ¢lsimes Qalanee 
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of $1351.30. 
If, therefore, plaintisf will remit dewn to $1051.30, 


within ten days, the Jucgment will be zeffirmed fer that amount. 


Gthereailee the jacgment will be revergec emi the cause remunced. 
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ILLINGIS STaTS LUMBAR COs, } 
a corporation, } 
Appellees, 

id APPEAL FROM 
DABISL BH. O'SLEL and } 
eek ee ) HUBICIPAL count 

bes } 
Jefendant ge } 
} 
3 
OW APPEAL GF DAHINL Me OfHeiL, } 
Appellant. } 


BR. PRESIDING JuctIc= BanwEs 
PELIVERED THE OPINION OF THE COUET. 


Im this esse no service of summons wae had on defendant 
Ham and the action preceeded agninst defenéant O'Neil, resulting 
in a verdict and judgment ageinet sim for £1118.85, the balance 
of an emount claimed as due plaintiff for lumber and material 
furmished te the firm of 5. M. O'Neil & So., Of whlch anid o'Heil 
and Ham were portners, betwecn May 1 amd September =4, 1925, as 
itemized in the eteatemert of claim. 

GtWeiltse defense as relied upem at the trial enmcé here 
ie (1) thet he wee abaclved from liability fer failure of plain- 
tiff to wend Him personally, at Kis residence, monthly etatements 
ef the account of the firm according te a written netice he claimed 
to have meiled plaintiff om spril 26, 1954, to the effect that 
if it dic mot comply therewith he would mot be respomeible for the 
debts contracted by the firmg ami (4) thet the allegeé incebted- 
mess of the firm wes pnid but the payments were misapplied to 
other and prier seccounts. 
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“wether euch notice was given and whether it was not 
wedved by O'ifeii's subsequent concuct vere questions cf fect fer 
the Jury, and we would not be eaxrrented im our view of the evi- 
@enece te chance their isplied finding thercon against appellant. 
But we agree with nppellee 7 as dam sersonally entered inte the 
eontraets <e cucstion, without proef of eny restriction by O'Feil 
upon his right to ¢9 se ac a membur of the firm er of any notice 
to appellee of any such reatriction, the mere fact that appellee 
did not cemply «ith such notice but «ent the stetemente of scceount 
to the firm at ite place ef business, did mot exempt O'Neil from 
liability on the contracts entered inie by the firm in the regular 
eourse of its business. fhe firm vas engaged in construction 
work and G'Neil left the sctive verk of making contracts end order 
ing material for the esme ‘to Ris pariner Kam, seth before and after 
the time he claime to have given plaintiff such notice, ané the 
dealings between the firm and appelles continued until questions 
arese over the aecceunte in September, 1925. 

Bo question is raised here sa to the exfficieney of the 
proof to show that the firm of De He O'Neil & Ug. ordered and re- 
ceived materials oa the dates anc «4 the prices statec in plain- 
tiffts statement of claim. Wer was it cdemied thot esid firm ree 
ceived exch month invoices and statements of secoumi covering the 
epecified items sued on. 

But it is elsimed that the itema in question were severed 
by payments thsi were misezpplicd to prior sccounts vith either 
plaintif: or an associate cerporstion, Illinois Interior Finish 
Co. It appears thet these teo companies were conducted ¢rem the 
same office sith common agents to some extent whe contracted fer 


each with the sasme customer, and with defendants in porticular, ami 
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thet payments mace to ome were in same inutences upplice in part 
te the account of the other. There wag prost, hewever, tem ing 

te show that Hem agsemted to thie arrangement, and that if im faet 
made no difference as to the ameunt ef defencunta’ Liability on 
the particular jJebs or the crecitsa given thereon, it appearing 
wheat i¢ dic not owe one compeny it o-ec te the other. But while 
they were net joimt accounts if she firm assented to their adjuste 
ment under such arrangement apcelian: ean nob as» be heard to 
eonplain. The sccounts of both Goep nies are not befere ue and 
there is asthins to indicate fram the eyidence thet defendants 
ere injured by such arrangement. 

Hguever, 16 €¢ee nel appear frem the svicemee thet any 
epecific paymenta mace to plaintiry were applicc te recuee the 
firm's indebtedness to the Liilmois imterior Fimish ~o. Om the 
comirary, 1% dees appesr that defencamta received erecit om plain- 
siff's aecount fer checke mace oayable te the ercer of the latter 
company anc therefere reduced the smount of its liabliity te 
Plaintiff, an acvantage of which appeliant is in ne pouition ts 
complains 

However, appellant's caxpisint is redueeé aaimly to the 
contention that payments en she jobs im question were apslisd te 
@ pxvier imcestcdéneas. Hix cqumsei urges thot the guit was not 
WpOR BuCh pricy imiebtecness, anc there exe no legal prosef that 
it euisted. rue, but geither did sspeliant deny its existence. 
The real poimi «$ issue ese whether the payments of which appellant 
offered evidence were niex pplied. they could mot Be so deemed if 
éefendante had agsente< te such am stranmgement, Sesides, in the 
absence of omy epecifie dircetiona for their applicetion, Pplsin- 
tiff, uncer weli anown principlee, had the right to apeoly the 


peymente te ite other accounta «ith écofendante. 
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“wo of the items eggregeting = little over 713 do not 


g@em 0 be guvationed. At laaet no sgeigie 2lsais “as made that 
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they asd been paid. The real question is whether or Ret certain 
payments anve directly to plaiccifY ai the request of Ham, by 
the respeelive oumers or agente sf tne gullcings uncer conetruction 
by defendants on “lilies and Sasex avenues, should Reve been applied 
to the specific account fer euch building. The eontreact for each 
pbuilding was with d¢efendants' firm em net seig oenerae “hat they 
paid was 2% the instance er eon the orcer of cefendents’ firm and 
for their secount. 

2ith recpeet to the “Lilie avemuc account defendants 
offered the cheek of the gener af tne buildimg fer 800, dated 
April 22, 1925, and alee an ordsr Sy nim om the Union dank of 
Chicago, uted May 26, 1925, to pay sliaintiff [10eG.aT. is the 
‘iret cherce om the fliia svemue acecunt susd on exu Eay 1, 1925, 
it is saenifest, umlese there wae a agecifie srrangement therefor, 
whieh wee mot shoen, thas the $406 check wes net intended to apply 
ou an incedtcdness accruing subsequentiy, therefere the cheek 
Was properiy ruled eult by the court. There were only four liems 
ageregeting (54.46 on the statement of claim bearing « date prior 
to the check of May Zé, 1925, 

Vith reepect te the Xssex avenue account defendants 
effere: three checks, ome by the owner of the premisea where 
the meterial eis furnished, dated July 21, 1925, fer $2000, payable 
to plaintiff, a cashier's cheek dated September 14, 1925, fer 
$2700, payable to the [llineis Interior finish Co., an’ another 
cashier's cheek dated Octeber 14, 1925, fer £300, payable to the 


latter company. Flaintiff receivec some part ef the lsat ¢ 
checks. While it does not appecr thet defencante Rac a fr shat te 
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expect erccit on their secount with plaintiff out of these 
Cheeks, what it did sccecive frem them war to dsfencantst 
aéventage in reducing the account t¢ the smoumt sucd fore 

The first item on the Sesexr avemue account is uncer 
date sf Inly 2, 1925. The larger amount of the debite on thet 
gsgcoumt sucd fer acerued subse:uwent is the ante of seid cheek, 
Pefamdants cffercé no other cvidenee of auyment om she tro 
accounts. in ether words she payments veferred te were applied 
to Older eecounte. 

Sui it does net appesr that if there ens any mis- 
application of the exvcdiits cefendants were injured, er that if 
they <ére readjusted on the basis of ¢sfendanss’ claim, or any 
other Basix, che valanee owing av defemiantea 29 plaintiff? would 
bs any ies. 

The payments sade by the orner of the buildings as 
aforesnic rita which cofendcante had contractual rel<tions sere 
manifestly mace fer defendieanta’ ascoant in erder te scsure 
waivers of mechanic's liens which werc aivem as euch paymentea 
were Bade, But, except ac to such lieng, there wae no privity 
ef contract er relations between sald owners and pleintiff. 
Their contracts were sith defendants, ami such payszents were 
made at their reuuest and for their zecount, 

Sat whether née comsider the case from the point sf 
view of the right of the crecitor im the absence of spccifte 
direetiona fram the ¢cbter to contrel the spsiiestion of payments 
mage om cefencents' accounts «here the richte of third persone 
are not prejudiced, or frem the evicence ef am understaniiag of 
the perties enc a soneent of cefendante to their apolication 


on other and older items ef acceumt than these invelved ia the 
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euig, ¢asceisnlivy where it acnears thet the sayments reliec upon 
by cafendants were mace fer the mest part befere the accrual 
of the ltemz im the etxtement of e¢lsim, ve think the evidence 
supports the verdiet and the judgment. 

Ageeréinely the judgment -31i be affirmed. 
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LOUIS BELEGRATE, 7 j 
Plaimciff in Srrer, } 

} ERROR TO SUPERIOR 
¥e ) 

i count, COOK COONTY. 
IURIBUS SIGH GG., a vorpor: tion, ) 
and NATHAN Haha, . / j 
efendants in “rrr. } 

BR. JUSTICE GEIGLEY BSLIVSE2S THE GSISIOR OF THE OGtnt. 


Sy thie writ ef error it iz seught to reverse a judement 

for esets eaegainss plaintiff, entered Movember 21, 1925, after a 
verdict finding defendants im error nat guilty, in an action for 
damuges for mslicious prosecution. Bethen Hergog waa the office 
wansger of the iuminus ign Cos end Evuéalph Celfner was its 
attorney. The suit, as originslly comeenced on May 19, 1923, 
was agsinst the cigm (o., Herzog and “olfner, but during the trial, 
at the ciese of plisziniiff's evicence ané on defendents' motion, 
the court imsiructed the jury to finé “olfmer met cullty, and 
the suit procesded against the remiimine defendants. 

| Plaintiff's declaration censisted of an eriginal and 
en additional count. Im the orizinel count, after reciting that 
the plaintiff «ss s person of good repute end deservedly enjoyed 
the confidence and good opinion of civere persone, ete., it is 
charged that dufenésnts, contriving «nc intending to injere 
Plaintiff, <tc., appesred befere the Grand Jury ef Cook < Coun sy 
on April 26, 192s, anc “feleely, maliciously, and witheut any 
Feasemable or probable csuse whatever, by their testimony under 
esth, caused an¢ procured the indictment ef plaintiff fer forgery .° 
amd afterwards, erongfully end unjustiy amd without eny reasonable 


Gauss whatever, csuscd him to be arrested and brought before one 
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of the judges of the Criminal ‘our: ef Caak County, when he was 
released om bailj thet sfterwards, on Say 19, 1923, defendants, 
by virtue of the indictment, wrencfully ond umjuctly and without 
any rcanonable cause shsatever, foreed and obliged plaintiff te 
be placed om trisl, befere seic judge anc a jury for the supposed 
effense; and that efter « full gesring plaintiff was fowma not 
guilty, eae aequitted and dischsrgec from custody, and the 
prosecution became wholly ended; to plaintiff's damage, etee In 
the aduitiemal coumt ikere are sllegsations substamticlly to the 
same effect. 

fo beth counte the (ign °s. after ite demurrer thereto 
head been overruled, filed a plea of the general igaue, amc defend- 
ants, Heraeg and *slfner, jcintiy filet « similar ples and a 
especial plea. Im the epecial plex it is alleged thet on September 
li, 1922, a4 certain bank cheek of tho: date was put in a letter 
and mailed from Duluth, Jimneceta, to the jigm “oe, oy its correct 
Mame or aimiler mame, 2i Chicsge; thet it wae fer G1OO0, sayable 
to the order of the ‘ign Coe, signed by the Duluth -sutormebile 
Bachemge, amd drawn om the City Estionsal Sank of -uluth; thet the 
letter containing the check failed te come into the possession 
of the Sigm Co.3 th<t about six months ister, on March 3, 1923, 
plaintiff notified the Sign Co. thet he had possession of the 
eheek, clsimeé it as his property amd demanded thoi the cign 
Coe pay te him the amount thereof; that thereupon representatives 
of the “len So. inepested the cheek, then in possession of 
plaintiff's attorney, amd cdiseeveree thet the mame of the Sign “oe 
in plaintiff's handwriting, es2 encersec thereom, as wis alse 
the name ef "HH. Herzeg3” that anid represent«tives then were 


informed that the check hed been deposited in tenk about Harch 3, 
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1923, at plaintiff's request amd fer the purpese ef collecting 
the amount thereof, but that poyment kad been stopped by order 
of the Grawer om the crawee bank} shni the mame “He Herzog” is 
not the sicsmature of Heathan Hergoz, but is written im imitation 
ef his trwe simeture, and thot Herseg never endorsed his name 
eon the check or comgented thet any other pergon micht de #0 for 
himj that the ciem So. never endersec the cheek or suthoriszed 
any of ite seentes or ony person te ce se for it, ané thet it 
had mo knowledge ef the existence ef ihe check until Merch 50, 
29235 thit shortly theresfter representatives of the ign es. 
im good fsith reported the exlé faete te an -ssistamt “tete's 
ittorney of Sock Countyj shot on «pril 7, 1923, upon his revuest, 
plaintiff appesred in ome of she offices of the “tate's .tterney 
im Chicago, produeed the check, end volunterily wade = etatement 
réspeeting his zlleg=d claim of cenerehip thereef, hia encorsenent 
thereon im the mame of the (ign -9., =né Kis other acta and doings; 
thet theresfter, on -pril 13, 1923, the -tate's Attorney of Conk 
County, actime solely upen his own motion and sithout the connivance 
er suggestion ef defendants or any of them, decided that there me 
Fenconable end probable esnuse te believe that plaintiff had comsitted 
the crime of forgery es regarda ssid check, and that he would report 
the facte to the grand jury, then sitting, which he did; amd that 
theresfter ecid Heraeg and “olfmer, im reeponce te subpocnan served, 
appeered before the grand jury amc gave testimony, and zsubecquently 
@ true 6111 of incictment fer forgery was returned agninst plsaimtirf, 
and he was arrested and put upon trial on May 19, 1923, before ene 
of the jucgee of the Criminel “ourt ef Cosk ounty amd a jury. 

The main contention ef couneel fer plaintiff in error 
is that the verdict and judgment are agaimet the weight of the 


evidence. Gm the trial pleimiiff was « witness im Kis own behalf 
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and “ilidam 7. Ader (one of the atlormeys “ho defended plaintiff 
om the trisi of the ecrisinal ease which resulted in plaintiffs 
acquittal) testified fer hime Other witnesses testified to his 
good reputation, ete. Gn defendent*e behalf Nathen Herzog ani 
Robert &. Salker, s handwriting expert, testified. Frank feska, 
am assistant etate's «ttorney, slea testificd fer them ae te 

what oocurre: im an office of the state's etiermey on <pril 7, 
1923, *hen amd where he, picintiff, der, Herzoge “ofner, and a 
shortrent reporter cmployed by the state's atlormey, were presente 
Ye deem it unnecessary to detail the textimony, same of «hich is 
eomflicting. “uffice it to say thet after considering the entire 
@vicence, we are ef the cpiniem thst coumeel's comteniion ig 
without merit, particularly om the escential iseue whether the 
Gefendants, when they sequninted the state's stterney with the 
facts and aftervurds took part in the crimimal proecescings institated 
by his, Lad ressonabie couse to believe thot plaintiff? was cuilty 
ef the crime ef forgery in eonnectian sith said eheak. “Ye think 
that tae evicenee sufficiently shows th=t the defendants Rad 
Feaconable asc probable cause for actimg as they did. Im Sleme v. 
Lawrence, 2809 Ille S31, 537, 14 is exid: "If melice and want of 
probable cause 26 not ¢emeur the actien canunet be maintained, and 
it was for the slainsiff te show that there waa not probable 


cause mor résseneble ground for the preseegtion.® (cee ales 


israc. 1 ¥- Brooks, 23 ills, S74, S773 Ee iad ¥ + “Kitney. 77 Ihie 
32, 38.) 


amd we €e mei think thet she triel court ecamittied any 
error in imstrueting the jury «+ the elese of slaimtiff's evidence 
‘to find the defendant, “olfner, met cuilty. 

Counsel further contends that the trial court erred 


in permitting defendants’ witness, Frank Feeka, the agsistant 
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atate's attorney, to refresh his memory as te =hat tock place 
at the conferenee sf april 7, 1923, from a transcrigt of 2 
etenogroapher's notes. it appetra th.é .% thie conference a 
etenographer, employed by the sinte'= sttorney, teok down in 
shorthané notes what was ssid ot the time, anc afteressris made a 
transeript thereof that afterwerisa Feaka made corrections on 
this tranccript from certain netes he Rimse]f hed made ct the 
time; that he referred to this iranscript ag «0 corrected vhile 
giving Bis testimony solely fer the purpose of refreshing his 
recollection, amd testifies az +6 hii cecurrec at the conference 
frem Ais own recollection; amd taat the stenographer whe vrete cut 
the transcript was not aveileable se a *itmess st the time of the 
trial. Undar the circumeianeces we do net think any errer woe 
committed. In icovill Hig. Co. vs Sasaidy, 278 Ili. 462, 472, 
it is asid: “A wilmess cam testify anly te each facte se are 
within his knewlacge and recoliection, but he ia permitted te 
refres#h snd sseist ais memery oy the ase of a written instrument, 
memorendum or <niry in « book, and it ia not necessary that the 
writing sneuld aave been wade by the <idinegs Himesslf, or that it 
ehoulé Reve been an original “riting, providec that sfter inepeoting 
she record Ne ¢an speak te the facts from hie ewn reeellection. 
Beither is it necessary that the eriting thus used should itself 
be udmissible in evidence.* (See, also, 1 Greenmlenf on Svidence, 
3th Eds, Sec. 4563 Lelbridge v. Lake, ete» 2ss'm., 94 Ill. App. 
96, 99; Brauer v. Laughbin, 211 id. 554, 542.) 

AMG we de mot thiak thet the court committed reversible 
errer, as urged, in the civing of instruction Se. 4 offered by 
éefendantss 

Fhe judgment of the “aperior “court of «eek County 
ehould be affirmec, and it is so ordered. 
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G&. 3. BEAINASD, as trustee 

in bankruptcy of the Glebe 

Aute Supply Cerporation, 
Appellee, 


APPBAL FRUR BURICIPAL 


GQURT OF CHICAGO. 
Ve 


MORLIS FROEHLICH ane 
LOUIS BANSBACH, 


Rare cert Mar ort” Saye II Ra Rane iar May 


Appéliants. 
BE, JUSTICE SRIGLEY EPSLIVERSS: TRE OPISIGE OF THE GoUnT. 


in oa firet elses action in contract, commenced ceptember 
17, 1926, plaintiff, as Trustee in bankruptcy of the Glebe sute 
Supply Cerperstion, soughks to recever of d<fendants the sum of 
$3385.35. To the statement of claim defendants filed an amended 
affidavit ef merita in which they mace verious sduissions, deniale 
and allegations. The bill of exceptions diseleses thit on July 
14, 1929, the ¢suse cise on to be heard upon plaintiff's metien te 
atrike eaid affidcsvit from the files ané enter a jucement for 
plaintiff *for a portion of his claim," ant thet after a he-ring 
the court erdered that four paragraphs of the afficayti, numbered 
7, ll, 15 and 16, be stricken, and that judgment be entered against 
defendants fer 582281. in the judgment erde«r, entered om the same 
day and contained in the present transeript, the sourt recites that 
insemuch as it appears that plaintiff has filed an afficevit of 
Claim, and cefendents an affidavit of defense “admitting thet there 
is due to plaintiff from defendante the oum of $2251," ond that 
said affidavit of defense “is te only a pertion ef plaintiff's 
Gemand® plaintiff sheald reeever his esid admitted éamages i 
amd the court, after assessing plaintiff's dumages at #2261, 


enters judgment against defendants therefor, and “reserves fer 
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future determinsiion and sdjusicctien the matter of the valance 
ef plaintiff's demand." Frea this jucgment defendants appenleée 

In the stctement of claim plaintiff slieges thet he 
was Guly aprointed Trustee, by the District Court of the United 
States for the Eorthern District of California, in the ¢eatate 
of the Globe Aute Supply “orper=tion (hereinsfter called the 
Globe Co.), which sas duly sdjudged «a bankrupt; thet on Jume 16, 
1924, defend=nts, az coperiners umdcr the name of Picclity Hetor 
Supply Co., lessed to the Glebe Coe the premises kmown as 1210- 
12 South Michigan evenue, Chiesso, (copy of lease and rider 
attached to the statement and made a pert thereof); thet, st the 
time ef the mking cf the leaue, the Gleb= Coe delivered ta defend- 
ants ite eix (6) judgment notes, cach for £550, - the First note 
me turing on er before Yeotober 15, 1924, end the remaining five notes 
on of befere the ifth dey ef euch succeeding momthjy thet the firet 
three notes, tetaling 41650, sere paic te defendants by the Globe 
Cee, and thet defendants obtained a judgment againet She Glicbe Co. 
for the remaining three notes for 71755035, which judgment “plaintiff 
by hie agemts csugeé te be paid te defencdents undcr pretest on 
august li, 19253" thet an involuntary petition in bankruptcy wae 
filed aginst the Ulobe Co. on July 15, 1928, anc it wes adjudicated 
& bankrupt on September 23, 1925; thoi the menthly rent under the 
lease wee pseic for the months of July and -ugust, 1925, and thes 
om Auguet 8, 1925, the csesete of the Gicke Co. were seld to one 
Sem Yelsman; that the “said ceposit® om the lease “was te apply 
im payment of the last six months rental thut weulé fall cue under 
said lease;° thei sbout <uguet 8, 19285, plaimtiff, sx Trustee and 
by his agents, “presented to defendants a proepective tenant, who 
vas them ond there willing awd able to take over said prenises fer 
the unexpired pertion ef said lesse under the same terme and 


conditions as therein stipulated," but thet defendants refused to 
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aceept the proposed tenant “in mitigncion ef plaintiff's comages, 
amé dic then anc there sttempt to ferfeit the said lescehold 
intercet;" anc that “therenfter, however, defendants dic enter 
imte s binding lesce sith saié preposcd temamt at a rental, as 
Blaintirff ie infermed <sd believes, conzicerebBly more then that 
etipulatec" in the ericinel lease. 

Im plaintiff's affidavit of claim it is stated that 
there is due iso nim from defendenta, after sllewing all just 
eredits, ete., the sum of $2,345.35, tozether vith intereat at 
the rate of 5 per cent. The sum clsnimed ig the «geregste of acid 
first three notes, $1686, (alleged im the statement ef claim te 
have been paid te cefendants by the Sleve Gee) ané acid judgment 
on seid last three notes, £1735.55 (alleged to have been paid to 
Gefendsnts by pluintiff under protest.) 

The anid lease, ¢:py of which iz atinehee te pisiniiff's 
statement of cisim, contains the usual covenants em provisiens. 
It is dnted June 16, 1924, and is algmeé by dsfenéanmte as lessore 
and by the Globe “oe az lessee, and it demines the proemieces to the 
Glebe Se. for the perioe from Jume 1, 1924, te <pril 29, 1327, 
at a menthly centel ef $550, peyable om the first day of ench 
and every sonth in «dvamee. ‘The rider te the lease, dated the 
eame dsy enc sade a port thercof, is = writtem agreement, signed 
by defendents, os pertice of the firet part, amé By the Globe Cus, 
as party of the seeend part. it has eight paragraphs. in the 
first paragraph it is stated thet anid lease “is subject to the 
terms, conditions «ni provisions of a less@, dateac sugue$ 12, 1921,* 
between Jokn Borien, lessor, ani Freshlich and Hansbach (<efondante) 
leseecs, “covering the herein described buileime, for ihe term 
from Bay 1, 1922, whtii <pril 3¢, 1927." im ithe seventh paragraph 


it is stated that the Glebe “as, =t the time ef the executien of 
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the lease te it, has delivercd te "reehlich and Kansbech (¢¢efendants) 
the six jucgment notes (mentioned im said atatement of claim.) 
anc, after etcting now peyments om said notes ahall be made, and 
that, if any ome be mot pnid when due, anid lessere (defendants) 
ehali have the right to declore sli the remzinings notes due and 
payable, it is further stated in saic seventh perxgraphs 

"fhe total amount of 63,306 to be paid to the 

parties of the first part (defendants) in payment of 


sai¢ notes shall be held and retaimed by said parties 


ef the first part as s depesit and «8 security toe 

them fer the payment of rental uncer thie lease, 

and to be spplied by them in payment ef the last six 
months rental thet shisll fa11 due under this lease; 

ang parties of the first part shall aliow party of 

the seeoné part (Glebe Ye.) 6 per cent annual interest 
upon seid depesit end the instaliments thereef frem 

the time of receipt, te be applied against the rent 
fallimg due theresfter and hereunder; and in esse of 
éefeult by purty of the acconé port in payment of any 
rent due hereunder, and if euch default shall continue 
for 10 dayz after writtem notice thereef shall be given 
by parties of the first part :0 porty of the secend part 
oy telegram or registercd letter to ite main California 
office, then said sum ef $3,35° shell be forfeited te 
the parties of the firat part se their licuidsted ésmeges 
by veosen of such default." 


in defendants! said sf idavit ef merits they only admitted 
the execution of their lease to the Glebe Coe, and that the “depesit” 
on the lease, mentioned in the statement of claim, was agreed 
upon. “hile they did net admit, as <llieged in the statement 
of claim, thet the firet three notes were paid by the Glebe Ce., 
or that the judgement obtained on ithe lnet three notes waz paid 
by plaintiff, as trustes, under pretest, they alleged thet seid 
“deposit* was to be “for liquids=ted damages im case the Glicbe Ca. 
shoulé cefault in any of the terms of she lexse or should terminate 
the same befere ite expir.tion.* 

AmG@ in anid affidavit defendants denied that on August 
8, 1925, or =t any other time, plaintiff presented « prospactive 
temant, who «as ready, able and willins so take over the premises s 


‘amd denied that plaintiff, os Trustee, had amy suthority te 


prosecute the present suit, 
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Amé in aadd affidavit defeminanta zlleged that tke rent 
of the premises fer the month of Jeptember, 1925, (smounting to 
$550/ was mot paid} alleged that thereafter they had to ro-rent 
the promisez, at a logs of $50 per month for certain months, up 
£0 the time the lease expired (ipril, 1927), being s total loes 
of $4003 alleged th=t in re-renting she premises they were compelled 
to pay real estate commissions, amounting te 42003; and «lieged 
that they alaa were rejuirec te pay fer eperction of alewater and 
fer Kenting the sum ef [S926 

amd in ssid «fficawit are centseined the following additional 
parsgraphe, ehich were stricken by the courte 

*{7) befendsnts further allege that they had 

become incebtec for labor, services, material, and 
otherwise in reedecorating, re-fixing sné sthereize 
ehauging anid premises, eo that the same could be 
Fe-let, im the sum of £10004 

(11) Befendsnts further allege that port of 
eaid money, mentiomed im plaintiff's setstement of 
claim, in the sum of $1100, wae cepesited with them 
by porties other then sxic bankrupt, anc that said 
money se deposited is net the property ef said 
bankrupt. 

(218) Sefendants deny the right of plaintiff 
to recover in this auit, for the reason that the 
secount sued om wae mot am ascet of the benkrupt 
at the time it sas adjudieatec « bankrupt. 

(16) Theat plaintiff brought suit prematurely 
im thei safd leace had not expireé «t the time the 
suit wee brought.* 

Sfter reviewing plaimtiff'e «tetement of cleim, and 
defendants’ affidavit of merits, including these paregraphe 
stricken by the court, we «re of tre opinion that there wes ne 
Juetifiestion or =«rrant for the court's findings (s¢ stated in 
the judgment oré<r) that defendants had “admitted that there is 
éue to plaintiff from éefendants the sum ef 2281," anc thet 
defendants’ said «ffidavit was *enly te = portion ef plaintiff's 
gemand ,” ané thet pladmtiff is entitled te reeover his “admitted 


damages." #¢ think thet defendants’ affidavit of meritea, including 
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thoet paragraphe etrickeu by the agurt, proseuteds dcfenees, 
prima feeis, te the whele of plsticitfts sleim sor demand . ord 
that the jucdguent appseiled *ran must be veversec and the enuse 
we remanded Ter a irlal upom oie merite, ami upon the various 
issues raised, including ¢hese a: set ferth im the stricken 
paraegragns of cefendants’ said «ffidewit. Ag regards the issue 
as to the premiture baginning of che sais, it was not necessary 
tea$ such iesue be raised by & gles in shatement, mit, if 
Plaintiff's cgemanéd hac mot sabarec 24 the time of the institution 
of the suit, the cefomdumts eould avail thegasives of tre objection 
em the trial under m plea of the generaul issue or general cemial, 
{L Re Ce Le pe BAU, woes 213 Coliins v» Kontemy, 3 ili. App- 182, 
184; Kehn ve Cogk, 22 {lls “poe S59, 5013 Saecen ve Uchefflin, 
185 "11. 12%, 125.) 

Ths judgment of the Municipal -oart is reversed ami 
the couse is remsmeod for a trial “pom the merits, 


RENSESED ABD RUMABELEDs ° 


Barnes, >» J+, ahd Jestlan, J., concure 
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SABURL EASING, colng Suciness as 
Wetzel County Cigar ‘orke, 
Plaintiff? ami Appellet, 
APTEAR FGM 
Ve 


KILVGW BeOTHOR CIGAR CoMPARY, 
an Ohio corpor:tion, 
Defendant * 


CIRCUIT COURT, 
COOK COUNTY. 





BARL H. TENSYSON, Interpleader, 
aAppeliant. 


ent Ree Mt i te i ti a Et Nt ne Ni Rl” 


WK, JUSTICE GHIBLAY ICLIVERLD PHE Ofi1NION GF THE COURT. 


On April 23, 1926, plaintiff, a dealer in tobacee at 
Mortenville, West Virginia, commenced an attachment suit againet 
defendant, Hildow 3rethers Cigar Company, an Shilo ecorporntion, 
d@aling in tobaeeco and cigare amd teving ite principal effice 
at Sethesda, Urio. “lsintiff claimec that defendant wae incebted 
tc him apon certain trace acceptanees, past due, in the agreregate 
sum of (1180. Under plaintiff's direction and by virtue of the 
writ, the sheriff om the seme day levied upen 17 enses of cigars, 
identified by certain case numbers and claimed by plaintiff to be 
the property of defendant. Tennyson at the (ime wee engaged in 
Business in Chiesgo, under the name and as sole owner of the 
Rapid Sales Uoe, im buying ani selling cigars in large quantities, 
and the cigara levied upen were found is bis possession at his 
place of bueiness im Chiesge. On April 29th, he gave a Yorthcoming 
bond to the sheriff and the cigars attached were released to hime 
Although ¢uly notified a8 Fequirec by lew of the pendency of the 
Suits, the dcfenceant dic not appenr and subeaquently was defaulted. 


On May 14, 1926, Tennyeom snterec hig appearance by attorneys and 
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filed his verified interplesn, under section a¥ of the Attachments 
A@t, alleging that the cases of cignre selgeda under the writ were 
and are his property and net the property ef defendant. To this 
plea pleintiff filed an amended replicsiion, alleging in subctsnee 
(1) that the property ecized wae defendont's and net Tennyson's, 
and (8) that any purperted trensfer of the cigars from ¢ofendant 
te Tennyson prier to the date ef the levy “ie fraudulent and veld" 
as ageinet defeniant's ereciiters end plaintiff’, in thet "ony euch 
purported trensfer * * hug been had in violation of a so-celled 
Bulk Seles Law in feren and effect im the Stete of Ohio, and a 
goecalled Sulk Sales! Law im force omd effect in the State of 
Tllinoia (in wither of which states sald purperted transfer shell 
have been consumected),” and in chat Tennyson, “ illfully, knewingly 
and freudulentiy and with intent ant design to defraud the ere‘ itore" 
of defendant, “dic for an inadequate and inouffielent concicerstion 
obtain possession” of the property from do fendant. 

On Jume 28, 19297, there was a trial before a jurys 
Plaintiff introduced evidence showing thet defendant wen indebted 
to him im the sum of $1190 and thet defendant wre a non-resident 
corporation. hia eviceres woe not disputed. Tennyson, upon whom 
the burden veated eof proving thet he woe the owner of the property 
attached (Hollenback v» Tedd, 11% Ili. 845), testified im hie own 
behalt, og dic three witnesser for nim, and bic testimony, together 
with certain invelces, freight bills, bille of leding ami other 
writings in «videnes, tended te shen that he had purchared the cigars 
im question of defendant and, before the iuvy of the atinehmont > 
had poled for them at the prices charged by cofenicnt. Ceortein 
drafts drewn upon bim am marke: paid, and cartain paid cheeks of 
the Mneter Cignr co., of which Tennyzom ene preaident, vere offered 
im evidence by bim anc, erronsoualy ac we think, refused admisoion 


by the court. So evidence wes offered by plaintixf showing thet 


avnmnioatts eid to € a melcone xasimw ,aclgceans vokitvay ate bene 





ae aise aah sober negtne etepis 4@ noene wel tontt aulyotia 408 





mists ot ‘staebastten ¥o @E TOQ IG, one sox ees, yoxeqorg, ‘ald ma ‘basa 
onnatedug, st gage ike eka diarr, wenn ae shied vaeadeda ante 


by mf 


(8 "mon yanot son br a tiie pata to nae ves hen. wrogeag odd dogs ts 





auenbarota apxt arog. ode ye weleneed betequng ya sald (a) ‘tan 

“phev bea dunoinbwes att wrod out to sine one oF robe mean? at 
one are” atts att Msahole bes amenhiery athnstaetes demiege os 

boli enon s % motiofoty Fre} bast aoad wield * . te" anets bentegaivg 

@ bax yotdd to atads, oda at toate: oral exe? hk: wed eka aka 

to adad® oni se toerte abs ooxe? at wad eked iw ‘pollav~og 








Lier rotated bastante Re ae agtade ote to paddle wh) tans Cet : 
why denna raise ah conan ual sh vee e(botgemaenes nese eva 


tO thewe wats sae ee gt oad eee ‘seca atte faci itascunasont 


PAS eR 


mabe rsphenes, daokor Visent sail ‘Stawpsnant as a ely “4 frianmar9b 





“santo ob wwe? xeahgoaa ue te “wolaacauon re 
a, HENS Sal Y 








wemnh & & e oxeted fakes cme basal ond _ataer 08 eae a 





oo tefabe id tanhan ber satis gab vote wonsobys eowbetdat pe ; sakats 
Bs ROR A 


soaks orecoH a 87m ‘Sundinytek deat a ‘epee * we etd et sce # 
ods ogy nowgune’ . oagagenh tem aon somenave, ohm 


1 BARRA 








eizeqomg wale ‘Ye cpaere ould tae ant 498s yalvoe v0 dotesx aoe np 
yk ie ' KS, aie Rh 

sews nt nt bed ttsass (eae + idk ats xtbel +9 ms : a | 

wodit ogee ewan seas shit wc sid wt sonmenity nous abe an “Modo 


eee es 








| xostde oy aittas bo ah tte eis tghon 196020 ve shares fs 


sangts ets anadorng hase ad ease woste as onueed ote a saaiehay 


‘efiennttonese ante te wet one ontve sate ushaete> * mod jeoup Bs 
akaer9 » dane wf bowers eootey vats a nose Lda hag a 





ve axivadto bbog mwa 2 ves viding veatseat he abt nog: awa) aster 


bazar ts sew Segnhuong, ane perc T sotsiw ‘to ood ange? aedeoK watt 


mptaaiads banner ent oe ne ewe gs vee ait Md amehtve f r 
tests andere rridubaby ye hawt aan eb ot tunes ott 


pica 





aieide 






«jo 


the asls or trenefer of the cigars to Tennyoon wae fraudulent or 

in wigletion of the Bulk “elee Lew ef either the states of Unie 

oy Illinois. The court, over Tennyson's objections, inatructed 

the jury co find for the plaintiff snd againet the cefoncunt on 

the atéachaent isaue and to swaeus plaintiff's damages at (118%, 
aml also to find for the plaintiff and sgainet Tennyzon on the 
ieswe ae to hie interples. The jury returned such a verdict and 
the court, after overruling Tennyson's motion for a new trial, 
entered judgment ugon the verdiet and Tennyeen prayed and perfected 
the prusent appeals 

After rewlewing the evicemee we are satiefied that the 
trial court committed error im imutructing the Jury as stated and 
im enterimg the judgment appesled from. ‘uch of Tennyson's offered 
evidence ae was allowed admitianee tended atrengly to show tbat the 
Cigars were, at the time of the levy of the atiochment, his property 
anc met that of defendant, and the court should heve submitted the 
iscuc, sa framed by Tenaysen's interplesa and plaintiff's replieetion 
thereto, to the jury under proper instructions. 

Ag there must be another trisl of the eause we refrain 
from dlecuesing more im detail the evidence. For the vr casong 
indicated the Judgment of the cirewli court fe rewersed and the 
sauce is remuted. 
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MARKO FAULYRVIGH, ) at a2 Saree 
Appellees, ; APSEAL FROM RUMIGILAL 
a H 
Ve GOURT OF CHIGAce. 
He te SILLOGGLY» 
Appeilant. 


BR. SUSTICS GRIDLEY DALIVSALG THE OPINION OF THE COURT, 


In en action ef the ¢th class, commenced December 15, 
1926, there wae m finding and Judcement fer (105, againet 
defendent and he sppenled. claintilf hee not filed a brief 
in thia appellate court. 

Pleaimvify claimed demeges im the sum of G800. In his 
amended statument of claim he alleged in subntamce that defend- 
amt, a temant of the iret fleor of plainiiff'« sportment build- 
ing at Bo. 1618 Seet Sth street, Chiesgo, under written lease 
expiring September $0, 19°26, failed to surrender the poasession 
ef the premises to plnintiff at the emd of the termy that aa a 
result a third porsen, whom plaintiyf had procured as eo tenant of 
the premises 26 take posseesion ogmeencing Octeber 1, 1926, re- 
fused to taka pescessien amd thereby plaintiff lest him as o 
$Senant; avd that plaintiff’ woe unsble to preeure a new tenant 
until Sscember 1, 1926, ~ a period of two monthe, 

Ugen the trial plaintiff intreducec the lsase under 
whieh defendant hod been secupyine the premises. I+ is in the 
common form, partly printed and partly im typeeriting, dated 
April 7, 1926, amd thereby plaintiff leased the premises, solely 
eg a private dwelling, from Bay 1, 19%6, te cptember 50, 1926, 
for 4 total rentni of ©5605, payeble im monthly inatelimente of 
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month of the term. <ndro “polerich, plaintiff's agent fer the 
renting af the bulldimg, ané one Giaelinek, janiter of the 
pudlding, testified Tor plaintiff’, and defendant was a witness 
in hie own sehalf. 

It appesrs from sho evidunes that ebout July 3), 1926, 
deferfent netified plaintiff in writing thet he would vacate the 
premises ot the expirstion of the term of the leasay that 
Spolerich, deeiring te retain defemiant aa plaintiff's tennant for 
an additional term, therenfter had nsg@tictions with him and urged 
him 49 remain un’er sa new levee amt «t the some monthiy rental, 
but that defendent seid that, if ke romained, he only would say 
rent st the rete of ~902 per wonths Shot these negotiations were 
resumed at the premises on September S9th, (the last dey of the 
term), and fimally, upon @efenduns vofusing bo pay as rent under 
any mew lease more then 790 ner momth, Spolerieh told defondmt 
to “move out;" and thet defendant vacated the premises on the 
morning of October and. 

In gur opinion the findines and judgment eomnot be sus- 
teimed for the rescon thet olaintiff's ewicenece cid net dieclose 
that he had euffered any comeger, a3 charged, oy renson of defend- 
ant's failure to move out of the premises on September 30th, 
‘though Spelerien on sie direct examination ateated that he "had 
the apartment rented to s party who wos te meve in om Yeteber ist ,* 
and thet esid party, beesuse defend=nt 24411 woe in possession on 
that day, "had te store hie furniture and thee would not take the 
aportment,”® it appesre: fram his cress-exumination that he @id met 
know the name ef seid party, or where he lived, and that plaintirr 
had not lost any tenant beemee of cofendemtts failure to yaente 
the premises prier to Getoher let. Yuerthermere, the ne gotintiona ,s 


had between Spolerich and defendemt «t the premisee on September 
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S8th, indiente that ne mew tenant hed been proeured for the 
premises, who had agrevti to wove in on the Pollewing doy. 
Furthermore, no @evidenes wae introduced by plaintiff’! shoving 
that omy efferte hac been made by Kim oy opelerich in Ostober 
ta rent the premises. 

For the rexvcons indicated the judcgeent of the 
Municipal court is revereed end the cauze ts remanded for a 


nev trtal. 
REVERSES AMD REBANDED, 


Barnes, Pe ds, and Sganian, Je, Concur. 
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WAYRE AGES RYAN, administratrix 
of estate of Anna “yarn, deceased » APPBAL FROM SUPZAIOR 
Appellee 2 } 
j COURT, GOOK COUNTY, 
Vo 
LEMA Je LAHSESS, } 
Appellant. F] 


BR. JUSTICE GRIDLEY DGLIVERED THE OPINION OF THE COURT. 


In an action for damages for negligently tnusing the 
Geath of plaintiff's intestate, on agcount ef injuries received 
in an automobile secident early in the evening of October 15, 
1925, at or near the intersection of Herth sshlend avenue and 
Afimelie street (an east and west atreet), Ghicagsa, there vas a 
trial before a jury in Say, Lec?, resulting in a verdict in 
plaintiff's faver for 9,000. fm July £5, 1927, the court, 
after overruling motions for a mew triel and in arrest of judg- 
ment, entered judgment upon the yvyerdiet ageinet defendant, and 
ahe appeniede 

Plsintiff's intestate, S& yesre of age, «hile attemoting 
as a pecestrien te crusa the avenue on or near the cross-walk on 
the south side of Jimelie street, woe struck by defendant's nute- 
mobile, moving southerly in the avenue, and received such serious 
injuries as caused her death on Cetober 26, 1925. Che was a 
widow, amd did all the housework fer herself and her two unmarried 
Geughters, plaintiff ond Gertrude Ryan, living with her at per 
house. Shae deft her surviving these twe dauchters, a married 
daughter, Jasephine KcGadcy, and = son, George Ryman, all adults, 

Plaintiff's declaration coneiuted of three counts. 


The first charged general negligence in operating the sutomobile 
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by agent or servant. The geoond chorged w1lifal and wanton 
negligenca; and the third negligence in driving the sutemobile 
at aM exewasive rate of speed in violation of the statute. To 
all sounte defendant filed «a plea ef She general iasue. 

Pleaintiff'a only eye-witness to the accident eos 
Watthewsa ©. Sehaeffer, and he testified at lemeth both om direct 
end eross-examinetion. nether witness testified fer plaintiff 
as to what he enw and did favedintely following the aecident. 
befendant, who wos rlcing im the subemebile at the time, was a 
witness in her own behalf, ani ner niess, Batalie Largo, about 
20 yenrs of age and the driver of the automovlie, testified for 
ber, ae did three other cye-witvesees, 4 police of Tiger and 
another person, beth of whom orrived upon the ecene imuediately 
fellewing the novident, also testified for defendunte 

The evidence digcloseé the Teliewlng facte in substance : 
Pleinciff’s intestate Lived in an opeartment in a building, con- 
sisting of stores on the croumi floer and aportments above, on 
the o@uth west corner of Serth  shiand avemue and <inmglie atrest. 
éhe entrance to the apsrtment wns ‘about 100 feet seute of Ainsile 
street. The width of the avenue from curb to curb, south of 
Admelie street, was 32 fect, amd the width of Ainealie street from 
curd to curb was 30 feot. aid intestate had been wilking weat 
on the south side of sinslie street. She woe in excellent health 
end her eyesight and hearing ware geod. 6 whe reached the east 
curb ¢f the ovenue ashe looked to the north and to the aouth and 
then etartec to walk west screws 14 om the crogc-walks At thie 
time defendant's automepile, moving south in the avenue in the 
center or vest of the eonter thereof at a speed variously eetimated 
at from 20 to 36 miles per hour, wis a considerable distance north 


of Ainslie street. “hen suid intestate reached a point about in 
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the canter of the uvanus on the cress-walk, tho sutomebile wae 
about 100 feet away from her, but coming at the same speed towards 
her, anc she (uickened mer pace into a vlow rum in a vouthb-weaterly 
éirection, towards her home. “hen the oar wis a shorts distance 
away from ber the driver wade unguecceseful <«fforts te aveid «a 
collision, But turned She car so thet i¢ moved in a southwesterly 
éirection anc etruck ssid inteatate south of the eross-walk and 
east of the west curb of the avenue, enrriedher fer an instant on 
the right front fender and then threw ker down upon the pavement. 
hen the car eame to a stop ifm rights front wheel esa over the weet 
ourb of the avenue amd aaid intestate eos lyimg «Lith her head or 
face agcinst the curb, south of the eer, sand sbout in front of the 
entrance to her home. There werd ne other vehioles moving in either 
direction on the «venue at the time, alshough an automobile, driven 
by defendant's witness, Oman » wee standing im Aimalie atrest, facing 
east, having steppec to allow defendant's ear ta peas in front of 
it, although Oman's sutemebile hac the right of wey. Yatelie Laraon, 
the ériver of cefendant's car tentified om cireet sxnminetion that 
she sounded the hern when the car had resched the midcle of Ainslie 
street, but om crowe-examinetion she admitted thet she hed testified 
at the coroner's inquest, shortly efter the aceidcat, thats she 
"didn't sound the horn because the woman looked right up at me.” 
Counsel for defendant contends in substance thet the 
verdist is mnifestly agsimat the weighs of the evidence bath on 
the queetions of the megligemee of the driver of cefendent'’s ear 
and deceased's contributery negligenese, im thet, inetesd of re- 
maining standing in the middle of the avenue on the ¢rons-walk 
ané allowing the oncominy oar to paz te the weat and in frons of 
her, ehe took an “umneegoasary ehanee“ La running in a disgenal 


direction in front of it. “ae gannot agrves with the contention, 
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We think that under all the facts sud circumstendes in ovicenee 
both guestions were for the fury to ucterymine, and we are wet 
disposed to interfere with theis verdiet on either question. 
Furthermore, we do not shivcik that the court erred in 
permitting the question of the wiliful and wanton conduct of the 
driver of the car to go to the jury, as counce] nise urgeas <e 
think there wee eritence af such conduct on Ber part sufficient 
to warrant the jury ia possing upon the question. In Heicenreioh 
ve Bremer, 260 ill. 459, 446, 18 da snidi “vhether a personal 
injury nea been inflicted by gros or wonton megligenes i¢ a 
gueation of fact so be determined by the jury. * * [t is not 
always ¢asy to state what degret cf negligence the law considers 
equivalent to samten er grossa nogligence. The eharacter of an 
act as being wanton or groes is grestly dependent upon the eir- 
Cumstances of each onze. * * An entire absence of care fer the 
dive, pexsen|or property of others, if suen as oxhibite indifference 
to Geneequunces, wakes a cuue of conetructive ocr legal «ilifulness, 
GuGh &8 charges a gersonm where duty 14 wae te exerediee care with 
the consejuences of x legal injury.” (See, also, “alidrem Usprese 
‘fas. v> Begs 881 fils 475, 4763 Jenecry ¥. Chiesgo and interurban 
Traction Cos, 366 ide 33a, SO7?s Srown ve Lliinotys Terminal Coes 
319 id. 326, 331.) Im the Brown cnse it iy andds *“Tll-will ia not 
@ Méecessary clément to éetabliah the echorge. “isintiff and defend- 
ant pad ae legal right to pass ever the hichway crossing, and each 
Wee required, in doing so, to observe due regard fer the legei right 
of the other. s Wilatul er wanton injury must hewe been inventionsel 
Of the act muct hve been committed under cireumetances exhibiting 
@ reckless digvegerd for the asfety of others, such as » failure, 
after knowlecge of the impending danger, to exercise oréinary 
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reckleguness or carelesaness when at could have been discovered 

vy the exereise of ortinary care.” Im the present case we think 
that the evidence eiselosed 2 reckless disregard for the esfety 

of plaintiff's intestate on the part of the driver of the car after 
ehe bad knowledge of the impendins danger to the former. «ae there 
wore no ebsiructions te her view zouth in the avenue she, about the 
time the car was entering che intersection, could or showld in the 
exercise of ordinary care have seem said intestate crossing the 
avenue and in a position of cenger. Yet she did met then cheok 

the exeensive speed of the car, but came right om, and net until 
she wou very close to suid intestate dic she make her unsuccessful 
efforts to step the car, or change its direction, te aveid the 
imminent collision. 

Ceunecl also centends thn, tne trinl court committed 
reveralble error in «llewing = certain etatemont, mace by plaintiff 
while under cross-examinstion, to remcin im the recerd. ‘Uounsel 
had aseertained from questione out to the witnese thet her gieter, 
Gertrude Syan, was not working when the decensed met with the 
excitons, anc that shortly before the trial Gertrude had married. 
The witnecs then wag askeds “Up to the time of her murriege she 
(Gertrude) wae working, weem't she?" And the witnegs replied: 
"Yes, when she woe able. Her health is not very good." Thereupen, 
gounsel objected te any atatement about Geartrude's health, but the 
court overruled the oojection, ststing *she said she wes net working 
ell the time." Counsel argues that the error consisted in sliowing 
proof ef the ili-heslth of Gertrude, one ef the decenced's daughters, 
auc cites the case of Chicugo, etc. Re Coe ve Yoolridge, 174 Ill. 
350, where it wes decided, in an action similar te the presant 


one, that it was a material errer to ocmit evidemee that an 
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adult son of decenesed wee 2 eripgle, ete. it appeared from the 
opinion in the ‘oolridge case that anid evicenee wos offered by 

the plaintiffs for ita effect upom the jury, and vas admitted by 

the trial court upon the erroneous theory “that, under the iaw, 
thie crippled son was in neces of help on account of his helpleas 
condition, and therefore hed been supserted, and was legally 
entitled to be supported, by his father beesuse of such condition.* 
In the present esse we do mot think that the court comuitted 
reversible error ag contended. The witness’ statement, complained 
of, ¥ae brought out on cronss-enxamination by dafendants attorney, 
amd he did as. mores thet 1¢ be etricken from the wocerd. Further- 
more, plaintiff om She trinl made ao attempt to saheanee the damages 
bacnus¢ of Gertradets Lil-heolts. 

Caunsel farther sontemi«c that the trial court erred in 
the giving of two instructions offered by oleainatiff, in the refusing 
of another fustrugtion offered by defeniant, and im the moc itying 
ef still another offered by defendant. “se nave omominec these 
instructions, as tell se all siven instructions, and ¢o net chink, 
im view of the ovidenge and ail given imstructions, that the court 
committed reversible error in any of the gerticulare mentioned. 
fhe jury were fully and feirly inetruetec. 

Conmeel fimelly vortendese thet the vercict of DRuGG is 
excessive, and argues thet thie le so becesuse it appesre that the 
G@censec wae G6 years oF ace wher ehe met hex Genth, th:t her tea 
daughters for whom che kept heuse coth received inoomea from their 
werk, that her son woo married’ sunt self-supporting, ame thas another 
daughter wea marrisé and lived with her husband elsovnere. e 
CR&RACt agree with the contention oy crcument. in Galieego tos Re Coe 


Ve SOneok, LVL Ibis @, it in degiced that, in an action for the 
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negligent killings of a woman, who left surviving her adult ehildren 
and there wae evidence tending to preve thst they hed derived a 
benefit from her life, the pecuniary vabae of thot benefit must be 
left to the jury. im cetarlane ve Chienge City He Cov, xed Idi. 
476, 482, where plaintiff's intestate kad been « widew, 57 years 
of age, and had hed ndalt chil¢drem living with ner, it dw sadidt 
"There ie se rule oy which the pecuniary lose can be exactly deter- 
mined, and the jury must therefore calculate the ¢amages with 
reference to mn Teaagnable expectction ef benefit from the continuance 
of the life. These children might ressonably expect in many ways 
te derive pecumiery tensfit from the eomtinued life of the intestate. 
It ig not required that the evidence shall efferd data from whieh 
the extent of the pecuniary loss cen be ascertsined wiih certainty. 
Clearly, one of the clemente ef pecuminry leas ie the personal ser 
vice of deceased.” In the presemt ens, the daceneed's expectancy 
of life, at ®$ years of age, ine about 17 years cecordinge to the 
standurd mortality teblee, of which courte take judicial notice. 
(Marghall v. Warghall, 259 Ill. 868, 5725 Buhlke v. liedemann, 280 
id. S34, 543.) “hen comeiceration in civan to the gexvives, care 
end attention which the evicence in the present case showed the 
Gecenseé hec bestowed upon the two dnurhtergs who hed been Living 
with her, alse te the pacuninry velue of ner life as measured by 
service remédsred to all her children, alee to her expectency az 
life, and alse to the decreased purch ising power of the dollar sinee 
the kuropesn “ar, we cannot eny thot the camesges swarded by the 
jury are excessive. 

fincing no revereible error im the record, the judgment 
of the Cuperior esurt ie offirmed. 
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AGHE INTLANATIOWAL A-RAY CORFARY, 
@ ecorporsitlen, APTSRAL PROM 
Appeliant, 
. CIRCUIT GOURT, 
Te 
COOK COUBTY. 
MARYLAND GASUALIY COMPANY, 
a corpor: tion, 
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Appellee 
BR, JUSTICE GRIGLEY DELIVERS) ThE OFISTON OF THR COURT. 


im an action of axsumpeit, comaeneec kay 6, 1926, 
based upon a poliey of fidelity insurance, there was a trial 
vefore a jury in duns, 1087, resulting in a verdict and 
judgeent in favor of defend=nt aud Slaimtiff appealed. 

The policy ia datec May 1, 1955, ané, as shown in 
the orizinel echedule attached thereto, Kua reference te eight 
named employees cf plaintiff. The poliey prevides that upen 
appliestion other employecs aay be added from time te time, 


and on dune 19, 1925, cefeniant, im congicerstion of an 


additional preaium of 241080, paid te it, delivered an adcitiensi 


achedule wherein there wie added to the policy an employee named 
dj. ds Grobe, production manager of plaintiff, imeurance of 210,006 
to stand us to bim after July 1, 1925. Sy the policy defendant 
guerenteed to pay to plaintiff’, tne employer, “such pecuniary 
lose,” aa it shoulé suctain, “of Boney, Bonds, iebentures, “orize, 
Cextificutes, -arrante, Tranufers, Coupons, Sille of Uxchuange, 
#romiszory notes, Checks, Sank Notes, Curreney, Herchandice, or 
other property * * o¢eseioned by any act or acte of jraud, 
Dishonesty, Forgery, Theft, Larceny, Osbesazlament, “rongful 
Abstraction ov Misapplivation or Mieappropriation, or any 


Criminal sct, by amy of the employees liste< hereunder, directly 
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or through connivance in any position or at any loention in the 
employer's employ, and éuring the paried commencing Sprdl 30, 
1928, and centinuing in the agounta named until the termination 
ef this insurance, and dinceverec within 24 months” therenfter. 
Plaintiff's deeloration consisted of one count. The 
policy is set out in hace verba, and it is alleged in substance 
that on 4pril 30, 1225, cluintiff eos engaged im the sanulacture 
of X-ray apparatus and supplies, ete., in Chigago, and had a 
large number of employees working for itg that on Mey 1, 1995, 
defendant igswed the policy, and on Jume 19, 1925, in consideration 
ef the additional premium, delivered to plaintifY sald additional 
echedule; thet from Februory, 19°93, and continuously thereafter 
plaintiff wae engageec in ite exid business; that from Pabrucry, 
1923, and until ‘uguet 11, 1925, esid Grebe wag its procuction 
manager, and ae such had direct charge of wlaintiff's monufecturing 
department and of ite employees therein; thet im the fall ef i924, 
he, without plaintiff's enowledge er thot of iig officers or 
directors, “confederated amd conspired with certain ef plainticf's 
‘employees,” engaged in said mnufacturing tepartment and who were 
under his direction and control, by which he ané they agreed thet 
they, at any time and at his direction, “would cewtrey certain 
property of plaintiff ond remove certain other property of plain- 
$4ff Crom plaintiff's premises and abstract from ite files valuable 
puperes and files, for the purpose of crippling, injuring and 
dammging ite busimesc, and for the purpose of fercing plnintift 
to meet unjust, unfair snd unrensonable demands which might be 
proposed by suid J. J. Grobeg”® that im furthersanee of the unleeful 


conspiracy Grobe, between August lst and Lith, 19385, direoted 
eaid employess “to ceatrey or enuse te be destroyed veluable 
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drawings, patterns and experimental RopEre oma,” the preperty of 
plaintiff, "or to remove the some from plaintiff's premises,” 
and thet they, sncting upom hia ordera, did between enid dates 
énetvoy or remove the came (here arc mentioned snd @ emcribed 
tertain designe and dremings and four so-callec “experimental 
models"); thet about SJuguet ll, 1925, Grebe “teck or cnused to be 
taken" from plaintiff's pines ef Susiness « certain file ef 
manufacturing data end inetructions, or ceelening data, also a 
file of correzponcence with plaintiff's customers, alee a file 
containing the drawings, specifiestiona and correspondence of a 
new X-ray apperctus, all the property of plaimtiff and of great 
value to ity that the loss of the files anc the Gamage to or 
destruction ef, or the romeval of, plaimtiff's anid property was 
not diseovered until <ugast 12, 1955, when it imeediately gave 
notice of lees te defendsat, and aleo within 60 cays furnished to 
4t complete preofs of losa, as rejuired by the polleyj anc that 
defendant haa refusec to indesmify pinintiff, to its cum ge, e@tee 
The declarstion «ss supperted by an «ffidawit of claim. 

Befeadant filed a ples of the general iesue, together 
with an sffleavit of merits in whieh it is stated tht Grobe did 
not conspire with eeit employers sa charged, and did not remave or 
destirey, of cauge to be removed or destroyed, any of plaintiff's 
property a» charged; thot the lesa ae claimed ig not covered by 
the policy; and that pleimtiff “wae fully sdvieee in acvence of 
shatever octs 1: complains of, and could have prevented the asme.* 

im the trial plaintiff, in acditien to introcucing the 
policy, eertein photogrephse, instruments and writings, eallec ten 
witnesaee, among them Pronk lie “everanee, eho Weoume general 
monager of plaintiff om duguat 1, 1925, amd who, on suguat 11, 


1926, discherged Grebe from nis position ae plaintiff's procuetion 
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manager, afd Geerge Aonnen, who waa foreman of plaintiff's tool 
and experimental department ané who, ehiie Srobe weu ceting as 
production mineges, was subject to the latter's orders. For 
defendant, Grobe testified, aa did aleo “cwin “. Humphreys and 
James &. thelen, empleyeer of plainciff, also un¢er Grobe, and 
who, shortly after Grebe's discherge, resigned their poeitions 
and o¢sced working fer plaintiff. 

fhe main grounds for reversal, ac urged by plaintiz?'s 
counsel, ere in subetance “1) thet the verdict ig menifestly 
against the weight of the evideness and (2) thant sueh werdiet 
probably was occasioned (a) By She court, over sejectionas 
erroneously giving to the jury instructions Hos. 12 and 14, 
offered by defendant, and {b) by the court, over objection, 
erroneously allowing reposted references te pe aode by defendant's 
attorney, during hie acdre¢es to the jury and during the introduetion 
of evidences, to an irrelevant and immaterial eatter, via, thet, 
prior te Grope's discharge, there werd dissensions ané diaputes 
between txo Factions of the stockholders of plaimeiff as te the 
Management of its business, to one of whieh factions, not cening 
the comtrol of ihe stock, Grobe belonged. 

°¢€ Baye carefully reviewed the somewhat voluminous 
evidence ami sre of tha opimden that there ie merit im the con- 
tentions end thet there should be another trial of the causes 
The testimeny of plaintigt's witnheasess, supgerted by certain 
exhibits, discloscé that there was « conspiracy between Srobe 
and eertain of plreintiff's esployees eho were in his partiouler 
Gtpartmen: and subjeet to his erders aubstumtially «2 charged, and 
that, about the time of Grobe's discharge, the conapirsey was 
consummated substantially as chorged, and that by reason of 


the nets of Grebe and the other conepiraters, which areanted te 
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eximinel ucte, plaintifi eufieree pecuniary lees of merchendive 
amc property, to the extent of about $4,000. Grobe, Humphreys 

amé Thelen denied entering inie any conspiracy or doing any acta 
in congwarntion thereof, ag tescificc te sy plaimti:f'ts witnessese 
ae there doubdtiess will be shothe: trial of the exuse we hail 
refrsin from disgueuing the osvidence move in details “e think 

it is clear, however, that, of she true facts are ag disclosed 

by plaintiff's evidence, tne lass suffered by plaintiff iz covered 
by the policy.  Amé «e think that given instructions Hoa. 12 and 
a4, Offered by ccfensant, were, uncexy the toxrme of the policy 

and the cvidenes, erroneous and prejudicial to plaintiff. 
Instruction Sos 12 tela ths jury thet, even though they believed 
frem the swidence that certain of plaintiff's employeca other than 
Grebe removed certain preperty from glaimtiff'a plant, *yet 

there can be no recovery da this case on account theree? anlegs 
you velieve from the ovidence and wider the imairauctiona of the 
court that suck employess avbed wnier the orders and directions of 
Grobe, snd that employes, Orove, in giving wugh orderg, wan guilty 
of an act or sete of fraud, dishonesty, theft, lusceay, cmbeszlenent 
or misapplicntion or misappropriation or any eriminal act.” in 


Moe 14 the jury wore told thet “Lhere can pe ao regevery in this 
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cage on account oF the dismantling or taking apart ef any machine 

or michinegs unless you believe that plaintiff hac established by a 
preponderance of the evidemee that such diamantling or taking apart 
of such machine or michimes uae done by empleyec Grobe or under hig 
girection or srderg, and thet such act or sects of Grobe conetituted 
anact of frau, Cishomusty, theft, larceny, embezzlement, erongrul 
sbetravtion, or misapplication, or misaperepriation, er any oriminal 
aot, uncer the torme of the insurance policy introduees im evidence.” 


These instructions, ag we read them, iseve out of tonelderation 
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entirely the theory of plaintiff's case, ae stated in itn 
égtlheration and as ¢dianeclosrd fram its ovidenee, vis, that Grobe 
and «aid cmployees entered into a conspiracy {a eriminal act), 
which wav sensummated, to injars glaintiff's business by the 
removal of eerenin of ite tools «ad recerds ami the destruction 
of certain of its experimental machisery. “Under these instructions, 
even though tie jury belisyed plaintiff's evidence as to the 
conepirscy and the consummation thereet, they were told in eff eet 
that, uiless pleaintif? shoewes by a preponderance of evidenes that 
Grobe actusliy cirected the remeval of the perticuloer property 
removed, er cctuslly himself discmentiled the menhinery (showed by 
the <vidence to wave been diemantled) or directed or ordered its 
diemantling, pisiniiff covld not recever. Under the evidence 
thesé instructions practicaliy amounted te a directed verdict 
for defendants (md we think thet the repested references of 
defendant's attermey curing the trial te the irrelevent and 
lameterial meatier, se above sentioned, tended toe mislesd and eon 
fuse the jury se te the real issues of the ensee 

Vor the resaens indiested the judgment of the Cireuit 
eourt is reverses and the eauce is remanded, 


REVSEGSD ABD REMANDID. 


Barnes, Pe Jes and Coanlan, J., coneur. 
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JawES JIRGA, } a | 
Appellee, ) APPEAL PROM COUNTY COURT, 
} 
ea OOK COUNTY. 
le HLAVEC, ) 
Appellant. } 


MR. JUSTIGS GRIDLEY DXLIVENCD THE GPIRION OF THE COURT. 


Im an action in sage, tried in the County court without 
a jury, for dumiges to plaintiff's auto-truck, oeceaslonec by its 
collision with defendant's automobile im the intersection of Ogden 
and 49th avenues, in the town of Cicere, Cook county, fliinoie, 
early im the zfternoon of July 26, 1923, there was « finding and 
judgment for (259.62, on March 31, 1927, againmat defendant and 
he appealed. 

Ogden avenue lea a atate trunk highway oni rume in a 
northensterly and southwesterly direction, and 43:h avenue fa 
north and south street) intersects it, but coes not extend north 
of it. Sach atrect is about 3: feat wide from curb to curb. 

@leintiff's declaration consisted of two counte. In 
the firet it is allegeé in substanee that defendant was driving 
hie automobile northensterly om the south alice of Ugden avenue; 
that plaintifr, by sm agent, “while im the exercise of due care 
and caution for the safety of his own oroperty, amd that of 
others,” was driving his auteo-truek in a southwesteriy direction 
om the nerth side ef Oxden avenue at and near where 1b intersects 
49th avenue: ond that defendans se carelessly and negligently 
Grove his autemebile that it collided with plaintiff's truck, 


greatly damaging it, ete. In the second count defendant is cherged 
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with negligence in opernting hie automobile at a speed greater 
than wae rersonable and proper, ete», in violation of the 
provisions of seetion ©8 of the Motor-VYehiole Law. To both 
counts defendant filed a ples of the general issue 
Upon the trial four occurrence witnesees tostified. 
For the plaintiff they were “ay Jiraa, son of plaintiff, 16 ywures 
old, who was driving the Aute-truek, and Anton Janecki, who was 
atonding 2t the southeast corner of the intersection 2& the time, 
Sefendant, the driver af the sutomobile, testified in nie own 
behalf and George “tarke for him. ‘tarke, nt the time, was in 
charge of a standing freight train on the tracks of the Chicago, 
Burlington & uiney Reilrond, which are imeediately nerth ef 
Ogden avenue. He observed the movements of both cutomobilee both 
before and after they enterec the intersection of the two streete. 
The evidence in conflicting as to speeds of the reapeetive 
care but it eufficiently appeare thet 5oth were moving at exeesatve 
rates of speed, both before ond after entering the interseetion. 
The evidence further diseleeses thet plaintiff's truck woe moving 
southwesterly, on the north eide of Ogden avenue, approuching and 
Rear to the intersection; that at the same time defendent's auto- 
mobile was moving merihesateriy, om the south gide of Ogden avenue, 
approcching and menor to the intersection, bub not quite so near 
thereto as wee the truck; that suddenly, witheut blowing hie horn, 
without mterisily checking the speoc of pleaintiffta truck, ane 


without attempting to first co be the right of the center of the 





interesction, tho driver of the truck sande a left turn into 49th 
avenue in front of defendant's on-coming eutomobile; and that, 
ag & result, defendont turning his car te the right and tewards 
the south in the endeavor to avoid etriking plaintiff's truck 


head-on, the left front aide of the sutomebile collided with the 


right front side of the truck, neor the south line of Ogéen 
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avenue and alightly enst of the ecnter line ef 49th svenuee Hoth 
Care were cama ged 

After considering e111 the facts and circumptances in 
evidence, we are of the opinion that pimintiff’ ought met te re- 
cover anything frew defendants end thet the judgment against 
defendant should be reversed, ‘In ecction 40 of the “eter Vehicle 
ime it is im pert prevideds 


YShenever @ Dereon operctinme @ moter vekiele shall 
meet on a pusli¢ highway * ” any other vehicle, the 
pergon 80 operating such moter vehicle or vehieles * # 
snell ¢ach seasenably turn to ihe right of the center 
of the beaten track of euch hichecy a0 as te pase 
without interference, * * Any euch person so operating 
@ motor vehicle shall, at the interscetion of public 
highnwaye, keep to the right of tae center of such 
inters#ction of sueh ead when araing 2Q the right, 
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in the present ease, the driver of plaintiff's truck, 
when it wae opprouching omd wee neer to the interscotion, saw 
cefendant's sutomecile rapidly appreaching the imbtereectien from 
the opposite direction, and met far from eaid interseetion, yet 
geid driver, in vielation of said statute, endesvyore¢ te quickly 
turn the truck to the Isft imito 49th avenue, lemediately im front 
ef defendent'y oncoming car. This wag negligence on his part 
whieh preximatel, contributed te the aecident. 

The Judgment of the Youmty court ie reversed without 
remonding the onunes 

Be VRNGED CIT FIBDING OF PAGE, 


Barnes, %oe Jey and Coanian, J., coneur. 
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PIRC ES OF Pact, 


We find aa an ultimate fact im this ease that, 
et and immediately before tho time of the collision of the 
two automobiles, the driver of plaintirf's truck wes guilty 
ef negligenes which proximately eoatrioubed to the secidont 


amd to the damage $0 aslo truek. 
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LOUIS FSIEBORG, 
&ppellant, 
APPEAL FRO 
Ve P 
BILLIAM Js OARSY and 
HARTMAN PURNITURG & 
CAPES Qe, @ Corporation, 
and I. KOMEN and Go BUNAMY, 
Appellees. 


SUPERIOR come, 
COOK COUNTY, 


Ne Mi ttt gga i es Mine a AA Ramat Magy 


WR. JUSTICE GRIDLEY DALIVERSD THE OPINION CF Tax COURT. 


Om May 26, 1925, piaintiff commenced an nction for 
@amages ageimet ecid Oakey and Netile ton amd gaid Hartman 
Furniture Coo, a corporstion, fer peraenal injuries received 
in an accident occurring early in the «fterneon ef Ucteber 2, 
1924, on Cottage Greve avenue, sbout LSC feet south of 35th 
etreet, Chisago. On Gctober 24, 1956, the vourt gave plaintirf 
leave to make Kohn and “enamy additional parties defendant ané 
to file an amended declarstion, which consisted of five counts 
and to which 411 defendants filed pleas of the general iecwe. 
During a jury trial im Mey, 1927, pleintiff withdrew the fourth 
eoumt ané, 4% the conclusion of his evidccanee, the vourt. out 
of the presence of the jury, gfanted the several motions of 
Hartman Furniture Co«, ohn ant Seviamy thet the jury be instructed 
to find gech not eulliy. After the jury were again in the box, 
the court, imstesad ef then giving tnem writien instructions te 
that effect, told them that ali defendants “ave new out of the 
cage except Cnkey onc Nettletens® To this methed of procedure 
Plaintiff's stiorney ¢1d not object, and, thereupon, he a kvorney 


for the Heortwan Furniture co. and Sokm and Senemy left the ceurt 
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room snd they did no. further participate in the trial, and, 
thereupon, Onkey and Nettleton, called three witnesses in their 
behalf, who were examined amd crores-exemined at censidéracle 
length, ‘fter arguments the court dave certain written in- 
ntructiones, - seme beine efferec by plaintiff and others by 

Oakey am? Nettleton. Thereupen the court instructed the Jury in 
writing te return a verdict finding the Hartman Paurniture Coe - 

not guilty, and another verdict Cincing Koehn anc Semany not guilty, 
and also cava them ferme of mot siiliy vercieta, which they 
subsequently returned ag inelrueted. .% the same time the court 
gave thea the teo ugual forme ef verdict we te Gakey amd Nettleton 
and, efter deliberstion, they returned a verdict in proper form 
finding them net guilty. On Boy 14, 1927, after overruling motions 
for a new trinl and im arreret of jucgment, the court entered judge 
mente on the verdicts ageinet plaintiff and in favor ef the several 
a@efendante for costs. This appeal followed. 

Cottage Greve avenue runs in a nerthwesterly and seuth- 
eneterly cirection and thore ave deuble strest car i racks in the 
street. It ia intersected by 35th street, - ancast and west 
etreet. Im the first count of the amended deolar«tion plaintiff 
alleged in gubetence that on October 20, 1994, he was aitting in 
and driving his horee-drewn wagon northerly in Cottage Greve 
avenue, treeking im the ceost or north bound ear tracks between 25th 
amd Séth atrects, and exercising due eure for hie own sefety, ete; 
that defendants, Oukey and Wettletem, were the ouners of, and then 
by am agent were opersting, s heavy aute-truck, containing gravel, 
southerly in the avenue, south of the intergeection; thet the 
éefendants, Hurtman Furniture Cos and Eehn anc Benamy, were then 


and there jointly controlling and operating by an agent another 
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smpller saute-truck, contsininy furniture, southerly im said 
avenuej and thet, by reason of the negligence of the drivers of 
the twe trueke, the gravel truck, owned by Oakey and Nettleton, 
eollided with plaintiff's wagon and he wes thrown to the street 
and suffered serious and permanent injuries. The other counte 
are gimllar to the firet but in different verbiage. 

On the trind, ag to the details of the accident, 
plaintiff and three witnesses called by him testified. Their 
testimony was to the effect that plaimtiff, a junk pedéler, 
about 65 yeara old, was driving his horse end wagom at a slow 
pace northerly in Cottage Grove avenue, the wheels of the wagon 
tracking in the nerth bound car tracka, which are on the esat 
side of the street; that immediately prior to the secident the 
lerge and heavy gravel truck, owned by Oskey and Vettleton, was 
moving southerly pertly between the tro ear trocke omd attempting 
to pause to the ieft of the furniture truck which aleo wie meving 
southerly} anc that, in unking the attompt, collided with the 
left front wheel of plaintiff's wagon, bresking it anc cousing 
plaintiff te be throen suddenly te the grounc, from which fell he 
wauffered seriove and permanent injurier, and aleo demage to his 
Wagome Tisimiiff testified: “My heres war walking. A loaded 
ganmd an gravel truck hit me. “hen I first notiess this truck 
4t wae coming south between the tuo t reeka with ite left wheels 
in my track. * * Tt came pretty gvift ond ite left front wheel 
came right into my wheel snd busted it, and dovn went the wagen 
and out I went. * * “hen I notice’ the truck coming between the 
two tracks, I tried to pull the right line, bat befere I had a 
chance to pull the horse onl, the truckwac right at my wheel.® 


Gne of plaimtiff'tsa witnesses, Lorber, standing in front of a 
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ator at 3511 Cottage Grove avenue, textified: "ZT saw plaintiff's 
horee and wegom trevelling morth in the herth bound oar tracks, 
going =t = slow pece. There was a wig cup truck going south, 

and another truck, a furniture truck, going belere the cump truck. 
* * Phe dump truck was going te pane to the left of the furniture 
truck, * * and it ram etraight into this wagons * * The futniture 
truck was travelling south in the south bound Griecke. * * The 
furniture truck and the dump truck had no collision whetssever that 
I noticed.” mother of olaintiff’s witnessesc, Tempkins, driving 
& sedan automeblie southerly in ihe west ear tracks in Cottage 
Grove avenues tectified: “Thie bic grevel truck thet I eaw about 
60 feet south of me, going south, was the truck invelved in the 
accidunte * * It waa going abeut 20 miles per hour * * , It 
tried to paga this Hortean Curmiture truck * *, which was ahead of 
it, and 5 ae tue gravel truce tarnmed to the deft, it passed te the 
left side of the furniture truck, and then Br. Feinberg, the man 
ériving the wsgom, culled oyer to the pieht, ut the grovel truek 


hit his left front wheel, am the eruvel truek then hit the rear 





Jeft wheel of the furniture track. * * The furniture truck, which 
was in front of the grovel truck in the south bound cer track did 
not swerve to the right or left, bub eteyed im the track all the 
time.” 
vue of the contentions of plaintiff's counsel, urged 

for a reveraal of the jucguents, is that the sourt erred in 
euateining the motiong ef dePfendauntea, Eurtwan Furniture Ce, 

and Zohn and Senay , nade at the elese of plaintiff's evidence, 
for directed verdicts in their faver, and telling the jury that 
they vere "now cul of the cnee," and directing the cause te 
proeeec only against the remaining defendants, Oekey and 


Nettleton. Although counsel admit in their brief here filed 
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that the testimony of glaintiff's witnesses “wae not very strong 
on the question of megligenee of the driver of the furniture 
truck,” nevertheless they argue that, because of statements uade 
in the opening edoreases to the jury by the atiorneys fer the 
renpective defendants and the feet of the cloge proximity of 
the two trucks «it the time of the secident, the «curt should sot 
have granted acid motions, bul shoulc have ruled thet 211 defend 
emte should put in their defense. In the opening etatement of 
the uttorney for Cakey and Hettletom he said: “Sq far os Oakey 
and Nettleton are conecrned, =o soy thet this sectdéent happened 
through no fault of theire but selely through the feult of the 
Hertmnn Furniture “o." In the openings atetement of the attorney 
for the Furniture So. snd Nehn anc Benamy, he endids °2 expect 
the evicomoe will show that our twe-ten truck ¢id not fores the 
Cnakey and Hettleton’s seven and one-half ton trucks erase kate 
the other side ef the airect. * * Sea did mot hit the plaintiff's 
wagen ané cic not onuee anybedy else te hit it, although, as a 
matter of Zaet there wag a contact beteweeon the two trucks.” “e 
ecsunet agren with the centention of plaintiff's counsel or with 
his argument. Plniniiff's tentimeny anc thet of his three eye- 
Witnesses, made out « strong prima facie onee of negligence om the 
part of she criver ef the gravel trucz, bul there was absolutely 
nothing in thet testimeny, with ali jusatiftable inferences there- 
from, tending ts show tint the driver of the Furniture truex was 
im amy manner guilty of negligence, proximately couging or con- 
triputing to the accident. “e toink thot the court rightly made 
the ruling complaimed of, dismissins the furniture Ce. and Koehn 
and Benamy out of the exsa. 

After sale ciomiggal, the cufendants, Ockey end Nettleton, 


Called the ¢river of the gravel truck, bavid Fergueen, and tre 
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ether witnesses. Forguzon, about 56 yesre old at the tine of 
the agcident, testified in part: 


*“Iwae im chorge of the truck that collided 
with @he horse-drawn yeniele. It was a aeven and 
a half tum truck, wetal bedy, the engine located 
under the eest where the chauffeur site and the 
radinber about a foot ahood of the chauffeur's feet. 
The front wheels sere direetiy uader the cheauffeur's 
feot. The stew of the utecring sppnratuea is mowtly 
straight up and down. * * & had gravel and sand on 
the truck a6 thet time, about eix and one-half tong. 
*# * Tho gauge of the trucx ia wider than the gauge 
ef the tracks by ebout «a fect. ‘in 4 we going seuth 
just prier te the accident, the right bend wheela wore 
in the weet radil anc the left wheele were Just cant 
of the immer rail of the coutbh wound irack. * * I 
didn't get out of the tracks ences This furniture 
truck tried to‘gst in between me anid some machines 
that were standing nesr the west curb, and ite left 
rear wheel caught my rivht front whesl and pulled me 
over into the northbound track. The hub on the wheel 
ef the type of truck I was driving sticke out «bout 
helf s foot and it ia big and solid and mace of metal, 
“hen the furniture truck struck thot wheel it knocked 
the steering eheel owt of my hands ané I-lest contre) 
of my oar, and ¢ colliced with the horsedrnawm eagon. 
* * The hub of sy truck vas bit by the furniture trueke 
* * fly whecls bed wooden spokes ani metal hub-cape that 
go out beyond the tire. There was a femier there and 
the huvecap cam out even with the fenders * # ae 
fender wee met damaged «* 


imother of the contentions ef plaintiff's counsel, 
having reference ta the jury's verdiet finding ssid defendanta, 
Oakey onc Nettleton, ouners ef the gravel truck, mot suiliy, is 
that said werdict dg manifestly agninet the vedighs of the evi- 
dence. ifter earefully reviewing sli the evivenee, we have reached 
the conclugion Ghet ¢he contention hae merit and that there should 
be another trial ex to eald defendants aiability te plaintiff. 
It clearly appears frem the testimony of all the witnesses that 
Plaintiff, ot and before the time of the sccldent, was net guilty 
of amy negligence scontrivuting thereto. nd the testimony of 
plaintiff, corroborsted b) thrae cininterested witnesses, presents 
& strong enue tending to show negligence anu the part of the ériver 
of the grevel truck, The tastimony of thia driver in defense is not 


satiefsctory when cartein phyeiesl cenditiens and cirvumpteneea are 
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eaneidered. I6 dx diffdewult te understand hey the very heavy 
ee. dvivims could have beem pullicé or pushed by the much 
lighter furniture truck out of its course amd aver Imte the north 
pound track, merely by the rear wheel of the furniture track 
hitting the hub of the right front wheel of she gravel truck and 
not doing any damage io the Pander which wse even with tue hub. 
Equally difficult of undorstancing is She cladm, shat, because of 
much a celligion, the steering wheel of tue gravel truck was 
knocked owt of the nome of ite criver and he lowt control of the 
eng. The two other vitnewsee for inkey and Nettleton ciaim they 
gow the eecddent from another truck, containing vegetables and 
moving eoutherlLy in the avenue somewhere bening the gravel trueke 
While they corroborate the driver of the gravel truck in same 
porticulars, their testimony is contrecictery and una tisfsctory 
in other material particulers. ind we think thet it is clearly 
in the interest of Justice tht a mew trial should be had as to 
defendanto, Gakey and Mettleton. ta view of these holdings it 

ie unnecessary for us te consider the further cantestion ef plaine 
tiff's ecoumee] thet the eourt erred im giving eert-in instructiona 
offered by them to the jury. 

Por the venseong imdiested the jucgments fer casts in 
favor ef defendants, Kartwan Parniture Ce. and Aehn and Benamy are 
affixmed, bub the judgment for coute in favor of defendants, Oskey 
anc Hettleton, ia reverescc, and ae So them thu cause is resenced 
for a new trials 

JUDRMGHT POR CORYATH DAPERDANTS APFIRMEDs 


QuCGMENT FOR OTHER DUYOMDART: NAVARSED AND 
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FRAME PONCZEE, ) 
Appellee, ) - . oo 
) APPEAL PROM BUMICI2ZAL 
Ve ) 
} COUR? OF CRIGAGQ. 
PRUDENTIAL INSURANCE } 
COMPANY OF AMERICA, 
a corporation, ‘ 
Appeliant« ; 
MR. JUSTIGCR GROOLEY DSLIMGRES) THE GPINIGN OF THR COURT. 


im a 4th clase action in centrect brought in the neme 
ef Frank fonezek upom a life insurance policy issued by dcefend- 
ant on May &, 1923, there wae a trial before a jury, resulting 
im a verdict in plaintiff's faver fer Si70e4e, and a jucgment 
upon the verdict againet defenminnt, entered Jume 24, L9L7.» 

Thie appéernl followed. 

Age eteted in the "schedule" om the face of the policy, 
the name of the insured is Mery Ponezek (then wife of plaintirs) 
and her age 25 yeare st her next birthday, the amount of the 
imsurance is {356, and the weckly premium 20 vente. In the 
firet paragraph of the policy 1% is provided that “in consideration 
of the payment of the wevkly premium herein specified, on or 
vefors auch and every Monday during the continuance of this Colicy 
or until the aniiversary date of the Policy imieciately preceeding 
the seventies anniversary of the birth of the Insured,” the defend- 
ant company “will pay * *, immediately upon reselpt of due proo? 


of tha ¢cath of the Insured curing the continuance of this Policy, 
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administrators of the Insured, unless payment be made under 


the provisions of ihe next succeeding paragraph; subject to 
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the *Seneral Srovisions' on the second page heTeof, which are 
hereby made part of this contract.® 
The next euececding parngraph is as follewst 


“PACILIVY GF PAYZENT. It in understood and 
agreed that the snid Company may make any payment 
or grant any son-forfeiture previcion provided for 
in this *oliey to ony relative by blood or connection 
by marriage of the Insured, or to any person appeuring 
to enid Company to be equitably entitled to the sume 
by resgon of having incurrec expense on behalf of the 
Insured, for his or her buxidal, or, if the Ingured be 
more than fifteen yesare of age at the date of this 
Policy, for any other purpose, and the preduction by 
the Company of 2 receipt signed by any or either of 
gaid persons or of other sufficient preof of such 
Payment or grant of auch provieion to ecny or either of 
them shell be conclusive evidence thet such payment 
or provision has been save or granted to the pereon 
or persone entitled thercto, and tant sll claima under 
this policy have been fully satisfied." 





Amother perograph of the policy, under the heacing 
*“Non-Forfeiture Provisions,” ina as follows: 


“If this “olicy lepee for nen-payment of premium 

after premiums heave been duly paid for three full yeors 

; re, the Insured, without any action upon his or 
her part, will become entitled to non-participsating 
kxtended Imourance for the respective term epecified 
in the foliowing table. The amount of ineurance payable 
if death occur within ssid term sheli be the same amount 
as thet which would have been payable if this “celioy 
hud becom continued in feree, xcept aw to dividend 
adcitions subsequent to the date of lapse." 


Mong the “General ¢rovisions" ef the policy ig the 
provivioni 
“incontestability. After this coliey shall have 
been in foree, curing the lifetime of the Inmaured, 
for ome full year from ite date, i+ shall be inecon- 
testable, exespt for non-payment of premium, * * 4” 
In plaintiff's original etetement of claim, filed 
February 11, 1927, ne alleges that he was the legslly merriecd 
husband of Bary ‘onegek}; that “while the policy wea in full 
force* she dieé during the latter part of July, 1926; thst due 


proof of her death waa made, yet defendant lise refused to pay 
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to him the amount of the pelicyj amc thet there is due to him 

the sua of 356 and legal interest thereon from Auguat ist, 1926. 
In defendant's affddawit of mardite thereto 16 cemied that it owed 
plaintiff any eum on the policy, becense the «amount of the in- 
euranee, $356, waa payable to the excouter or aduinistrater of 
the Insured, and further denied that ali weekly premiums had been 
paic, or for a term of three years to entitle the imeured to 
extended insurance, - the last payment of the weekly prenium 
having been made on Lucember 21,1925, lees than three years from 
the Gate of the policy. 

On Mareh 29, 1027, plaintiff was given leave te file, 
and, on May iL, i9c7, «ithout any order having oeen entered 
ehanging the rmme of the giaintiff im the action, filed, an 
amended statement of claim, aniitled in the neme of "Foreman 
Truat Savings Bank, a vorperotion, administrater of the estate 
ef Wary Sqonesek" as gininilff, anc making substantially the same 
allegations. 

On ny ¢4, 1L0c7, o second emended etatement of elaim 
wee filec, entitled im the nase of anid bank, administrator, aa 


plaintiff, csetiing ferih the policy in heee verba and omking 





substantially the game allegntiens as in Frank Penezek's original 
atatement of cl<im. Yo thia amended statement the company filed 
an affidevit of merits allewing that, when Mary Fonesek died, 
the policy had lapsed fer foilure to pay premiums, and that 
premiums hed not been paid for three full years or more from 
the date of the policy, and, therefere, the provision aa to 
extended insurance was of mo foree and effect. 

On the trdal it sppesred from the ewidenee that 
Frank Poneaek, bis wife, and other members of his family had 
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twelve life policies of the company, upon which Prank Ponesek 
from time to time frequentiy hed peid all premiums to agents or 
collectors of the company} thats of these twelve there were four 
insuring the life of his wife, Marys and that after her death 
on July 31, 19256, the campany paid certnin amounts on come of 
these four policies, bub refused ta pay anything on the policy 
in question ugen the grounde thai it Bad iapsed beenuse of none 
payment of premiums and thet the lapse hed eecrued before premiums 
had been paid on the policy “for three full years or mora,” aso 
that the clause relotive to “extended insurance” was of no force 
or effect. Foneszek tentified thant on Mareh 17, i826, he paid 06.75 
ia cash to one beeing, an agent ef the company, fer premiums on 
some of the policies, including the one in question, und obtained 
a written receipt ot the time signed by Dewing, Thin partly 
and partly 

printed{/written receipt was allowed in evidence, over objection 
ef the company, ami « photostatic copy of it ite im the present 
tramecripte On its face 1% gives imiiestion that the date "1926" 
hee been altered from "1925," ag originelly written by Dewing, 
Tn the bedy of the reecipt ia the word *rewilvel." Yewing testified 
that he received the $6.75 from Ponezek om March 17, 1925, for 
prenmiume on gerteain solicics whick had then lnpeedy that on that 
day He delivered the papery that the payment revived the policies, 
as the word “revivai* imcicated; and thet he mace no collection 
of premiums from Tomexek im Mureh, 1926. Other ovidence diselored 
that the linet payment of any premium on the poliey in queation 
wae made on Cvcember 21, 1925, less shan three years efter the 
date of the policy, and thot orieor to Kay 5, 1926, the company 
hac declared the policy forfeited for non-payment of premiums. 

We think the court erred in sGmittimg geaid reesipt in 
evidence. It disclased on its face thas it evidently had been 
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altered ag to its éate, and Pomesek did mot attempt to offer 
any @xplanations ax to the alternation. in Gage v- City of 
Shiesge, 225 Tlle 218, 22, it is seid: “The inw indulges ne 
presumption es to when a change in a written imetrument wag mad@, 
but requires the party offering an altered inatrument in evi- 
denee, if the elterstion is material, te explain such alteration 
satiefscteriiy to the court before tha instrument will be admitted 
in evidence. “ueh explanation may exsiefneteriiy appear frou the 
instrument tteelf er it may be mace by extrinsic evidence.” (See, 
also, Walters ve chert, LY Ill. 262, 25935 Cotlim Voml vow ve Lloyds 
189 Ill. 393, 466; Baggoner ve Clerk, 793 I1l. 256, 260.) 

fod there is anovner ruagcen why the verdict and judguent 
in the present sa2¢ should not be allowed to stand. The policy is 
mide payable “to the execubers or acministretors of the Ingured.* 
It ig not sede poyable to cromk Cuncuek, the ineured'» husband , 
amd tho “facility wf payment" cisuve in the policy creates no 
liavility on the part of the company to pay ta him anything unless 
4% go Glocts, and 15 dic net ee elect. (Griffith v. Prudential 
Emme Se, ATS Tile Age 204, 3095 Bishop ve _ Prudentiel Life Ina. 
Coe, 217 Ill. Apps ke, 114.) Yet it appesre thet in the verdict 
end in the jucgment order the ease te entiiled "Prank Sonezek,” 
as plaintiff, ont the company va deafendante In the verdicts, ax wo 
entitisd, the jury seaees the “plaintiff's domoges at $3706e423 and 
im the judewent order, a6 go gutithed, the Gours directe that the 
*plaintife" recover of the company anid sum, together with cesta. 
Under such judgment Trenk Ponezek ean vompel the company to pay 
him indivicuslly the amount thereof, although the policy is made 
payable to the ecxecuter: or administraters of the insured, Furthermore, 
the payment of thie Judgment to him mighs afford no protection 


to the company sgeinet paying the smount over ageim at the suit 
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of the duly appointed administretor of the ertate of Mary 
Foncsek, ducennede 

Por the rcazonw incgicated tae judgment of the 
Mumicipsl Ccurt ia reversed and the eausé remanded. 
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SaAMvVEeL He PRAM, 
Appellee 
— F LHVERLOCUTORY 
Ve 
APPSAL FROM CIRGULT? COUT 
BUWARD GREIBSTOME, 
THATORS FF, LTEBeReAR, 
and LU BELL TuRRITURG 
CO., @ corporation, 
ippellanés. 


oF COOK COUNTY. 
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WR. JUSTICE GRIDLEY DALIVERED THY GPINION OF THE COURT. 


December 24, 1647, complainant filed # »4111 seeinst 
defendants, praying for an accounting and for the @ pointment 
ef mn receiver of the defendant, Lu Sell Furniture Cos, an ILlinois 
corporation (hereinafter referred te as the Lu Bell Co.) The 
will alse prayed for a temporsry injunction og:inst Sdvard Green- 
stone and Isadore F. Licberman (two of the three directors of 
the iu Bell Co.), their attorneys, agente, ete., that they “desist 
and refrain from holding a cirecetors’ meeting, or purported meete 
ing, on December 24, 1927, at S ot e¢lock pe me, Or at any other time; 
* * from clocharging Semuel] H. “lems ao menager of the furniture 


department bueiness conducted in the department store at the northe 


gaat corner of Chigagoe and Facine avenues, Chieese, * * from 


removing «ny merehandise from anid furniture department, except 

in connection with retail sslew in the usual course of businecss 
and * * from withdrawime omy funds on deposit with the Cecurity 
Bank of Chiesco to the account of Lu Sell Furniture GOe} all 

until the court shall make order to the contrary." The bill is 
eigned in complainant's name by a firm of szolicitora, and attached 


to 20 de mo certificate of « motury public under hia seal, that 


et 
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on said doy complainant personally eppeered before him and mace 
eeth thet he Ras rend the above 5111 "oubseribed by bim® and that 
he knows the contents therce?, and thet the same is true of his 
own knowledge, "except ae to the matters whieh are therein stated 
to be on his information anc belief, snd .@ to there mattere he 
believes them to be true.” ‘Come of the material alliegutions of 
the bill are only upon she inform tion and belief of the pleader. 
Algo attached to the Will is an affidavit of complainant, sworn to 
before the same notary, atating thet *the vights of compl<imant will 
be unduly prejudiced” if an injunction is not issueé immediately and 
without notice. No facts sre etated in the effidavit showing in 
what munner he will be prujudiced if netice be givens 

Om the same day, upem complainant's metion and without 
motiece to defendants, the ceurt ordered that on injunction igaue 
* as prayed im the bill,” and further orcerec that "for good cause 
shown gaid injunction issue without vend,” and that it “shall satand 
aa terminetet om December 28, 1927, at 4 o'clock pe me, unlens 
continued in ‘ores by order of thie eaurt.* On december 27th, the 
defendants entered a joint appesranee by solicitor. On Lecember 
28th, upon complainant's motion, the esurt ordered thet the injunction 
be continued in full ferese until further order. On Lecember 29th, 
defendants filed a verified amawer to the b111, ami on the following 
day moved to cinselve the injumetion. om January 3, 1928, the 
eourt, spparently being of the opinion thet the injunction should 
only be dissolved upon terme favorable te complainant, entered a 
draft order te the effect that 46 be disselyed Pihen the defendants, 
Greenatone ami Licberman, filing their bond in the sum of £6,000, 
with goog anc suf icient eurety, to be approved by the eourt,* 


amd comiiideoned, im substance, that they pay all moneys that may 
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be found due and owing fram them, or the cefendant corpor:tion, 
oy final cecree in the enuse, er by Final cseres om appuol in a 
higher court, and *i11 also do and perform all acta thet mny be 
reguired of chem by such Go¢rew; ané further orcerec that, upon 
the filing ang approval of the vond, “complninont will immediately 
refrain ang desist from in emy sanner engaging or interfering with 
the bucinees of the Le Belli Yurniture Vo. * * beyond delng auch 
things are an ordinary stockholder er director of g corperstion 
«Ould in lsw heve s right §o dog"® smd that "thie order ehell in no 
way prejudice the rights of compleimant, if scmy he has, to the 
recovery of compensation now due or hereafter acoruing st manager, 
or under any contract, and «.theut prejudice te any right whieh 
he micht ceateablieh.” On Jemusry 4th, defendonts appearcé ami moved 
the gourt to vacate anid order, and that complainant be ruled % 
file an injumetion bond to indemify defeniants in ease 1% be found 
thet the injunction of Decamber “4th wie Lmpreperly issued. <Yter a 
hearing the court waexnted the oxcicr, but everruled cefendante! 
motion thi complainant file an injunction bond, and further ordered 
that the injunction issued em Veoenber “Ath, “be vontinucd in force 
untdl the further order of the eourt.® on damuary 6, L928, the 
defendants Tiled their appeal vond with the elerk ef the odreuit 
court, as by statute provided, appealing to thia appellate eourt 
from the injumction order of December o4, 1927, and the orders 
continuing it im ferce amd effect. The bend esa nporeved by the 
Clerk of the Cireult @ourt on the came day, and the appenl wae 
perfected in «pi time im this agppelicte court, - the i ranserips of 
record being file? nere on damuary (6, 198. 

Tt ig slleged in compleiment’e bill, inter slia, thet on 
eptember 15, 192%, complainant anc two ef tho defemiants, Sreenstene 


amd Lichbermmn, as legseas in a written lenge, jointly lenued Prom 
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one Handeleman, owner of s department store located at the corner 
of Chiesgo and Recine avenues, sertada spnee in the «tore, to be 
eceupied by them in corrying om 4 retail Yurniture buainess - sald 
lease veeting in thea the right to conduct that business in the 
epace for five years from November 1, 1957, 1% a rental based upon 
the ssles in the business; that ot this time and for years prior 
thereto defendants ewned ond oporated, under the name oF Sdeard 
Greenctene Furmiture Cos, another retail furniture eters on xil- 
waukee avenue; that when the lesse exe exeeubed complainant and 
defendants agreed to form a portnerehip to rum the business in the 
Hondelemain store ané te put up in cash the sum of $10,000 as working 
ecepits] - each to contrivute one-third of the sum and te share 
equeliy im the profits and Lesseat thet subsequently defendants 
“induced™ complainant $a sonsent to the formation ef an Tilinois 
corporation instead, of cupital etoek of 210,000 and of vhich 
eteck ene sould subseribe one-third thereat to be paid in esa, 
and the orgenization af the defendant corgeration, Lu Sell Co., 
wae fully completed om Cetober OB, 1927; thet each subceribed to 
stock to tie asount of 74,352.33, and the three parties exceuted 
in writing = eo-crlled “subecription agreement* (eopy attached te 
the b421), wherein it ia provided, intex alia, that Plame (compleine 
ent) is to devote hia entire time as manager of the business at a 
galery of £50 per week, thot Greenetene and Lieberman, either 
@ireetly or threugh scid Greenstone furniture U.» shall éo the 
wuying of the merchandise, that im the event thet Flamm “is dig- 
tharged from setive empieyment*® in the buginese “he ony at his 
option require the other subscribers to purchase his shares at 
cost price, and his employment sholl continue until such purchase ;* 
that complainant paid his eubseription in cash to said two cefend- 


ante, Greenstome and Lieberman, snd Lisbermsn promiseé complainant 
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to deposit esid swe with the Seaurity Sank of Chicago, to the 
ereéit of the Lu Bell Use, but tne failed to do see thet complaimant 
entered upon his duties ag active mansger of the business and has 
since wean performing them =t & sslory of $50 per week; that at 
complainant's request an atierneysvho had dome the necessary legal 
work in the erganiastion of the company, drafted « eet of by-laws, 
eertuin proposed o¢rporite recerde and certain proposed minutes of 
the first mesting of the beard of directors to ba adopted «t euch 
meetines thet these drafte were submitted te creonstone and Lichere 
man but they refused to agrae to their adoption; thet by azid pra- 
porvd.sinutes Orecmetone was te be eleetec president of the company, 
Lieberman trensurer, and couploimant secretary and sctive manager, 
ami it waa to be previced thai all woneye of the compeny should be 
deposited to ite oredit in eid Ceoourdty Bank anc thet withdrawals 
from the sccount should omly be ance by checke signed wy complainant 
and either Greenstone or “debermany that acid defendants have fedled 
te pay their respective subecripiiona, and have not deporited the 
amounte to the credit of the company in said bank; that they pretend 
that they have paid their eubsecriptign. in full by having deliversd 
te the place of BDusineua of the Lu Bell Coe furniture and mere 
chandize, which onme from the etore ef cuid Greemetone Furniture Co. 
on Milwaukee avenues and thoi mearly all of eaie merchandise, Bo 
éelivered, in old and out of cute ond much of it hes proven unsalables 
It in further alleged im the bill in subetanece that 
complainant repeatedly Aas complained to the defendants 6” their 
failure to cay theixr respective stock subacrdiotions im cash and 
“ef their attempts to uae e.id lessevs'’ premises and eatd eor- 
poration aw a ¢umping ground sr clearing heuge for their own un- 
eelable merchandises;” that because ef thone complaints cefendente 


have threatened thet they will step shippins any merehandise to 
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the company, anc that if the eompleinta continued they will arrange 
to have complainant ciechurgec ag active monsger of the business; 
that, as to withholdings gaerchandise, they have eines enrried out 
their threats, with the result thet the stock of merthandise has 
become greatly depleted, trade has fsllen off, the bueimess ia being 
operated ot a loses and complainant's interents therein have been 
"“slaced in jeopardys” thet rorently complainant receldved « written 
netice, purperting to be aicmed by Licberman as neeretary of the 
company, although in fact he in net such effiesr, that there would 
be @ mecting of the directors of the Lu Bell Cos et ife office on 
wegember 24, 1927, 26 3 efelock peme} thot the purpese of the meeting 
ia net stated, but, because of cofendante’ threats, complainant 
believes that defendants are cnlling the meeting “fer the purpose 
of repudieting ssid corporate recorde, minutes and by-lews, as 
drafted by anid attorney, * * and of zo mumipulating sald meeting 
general mainnger of the company in vielation af their csroement, 
and thereby control and operste the affairs ef said ¢arporstion to 
hie detriment,” ond Gat the holding of saté mecting for such a 
purpoce will cause him “irrepnrable lose" and subject the esuete of 
the company to the “arbitrary divpesitiom" of cefendants. 

tt de further allegeé in substumce thet, under the 
Randéelemin lenes, the lescecg are obligeted at wll times te keap 
on hand a compicts stock of merchandise of not less than £15,000, 
and te make salae thereof ot resvenable prices; that when the lease 
wae executed “1% was anticipated” that a depoait ef 610,000 in eneh 
would enable the legsvees to obtain a credit of $5,000, that defand- 
ante would agwiet in ebtainins sach erecdit and other ereddits, but 
that cefendants' conduct, im fsilimcs to pay their sabseristions in 


¢n@h and in using aid company eo & clearing house fer their ungelable 
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merohandise, hae preventad the company from ebteaining necdssiry 
erecit or proper merehandiee, and, ln consequence thereot, 
Handelemen threatens to take legal action for bresch of the leane, 
and thereby compluimant's interests may be placed “in further 
jeopardy without foult on hie party” and that defendants’ *fadlure 
to comply with the provisions of exiad lease, or to honoraly eco- 
operate with him in the perfermence of ite terme, will result in 
a forfeitures thereef,* to comglainent’a “irevoparable logs.” It 
ie further nlieged that defendants have attempted to forcibly re- 
move merchandise from the company's place of business and have 
threatened to renew their sttempte with greater feresc; that in the 
event of such removel, sithout defendants! complisnce with their 
eubsoription agreement, complainant will te unable to reeover hie 
seid investment turmed over to them, and he believes 64 will suffer 
“trreperable loss* by veason of the imeinent auspension of the 
vusiness and of Ris lisbility on the lease; and thet defendantea 
“are involwed in finmeneial difficultice ond embarrasomwente” and, 
4f permitted to withdraw merchandise without secounting te the 
eorporetion for their gubacripiiona er returning the amount re} 
eelyed from complainant on hie subseriptien, he wil be umable te 
recover ssid amount. 

The injunction, eranted #lthout netiee te defond«nte 
and without band, ie a very drastie one. It prevents the 
directors of a coing corporation, engaged im the »etail fur- 
niture bucinees, from holding « mecting at any time, from 
éiseherging complainant ac the active manager of the business, 
and from paying eut any of ite funds on depesit in a certain 
bank. It im effoot ateps the corperction from exercising some 


ef ites lawful powers and from cenducting its business. The 
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@lliegations ef ithe cili disclose that she corporation is an 
aetive, coin; ceneecrn, of which complainant is a stockholder 
and a director, and also snmager of Ite retail vurniture business; 
thes the two defendents, Gréenstone and Lieberman, are holders 
of a majority of the steck, sre two ef the board eof three dir- 
ectora, anc, when ccting tocether, ean contrel ita policy and 
lawful buginess aciioms; thet cempleinant feare that he ta about 
to be ¢ischargeé «s mamager of the busitesss and thet, when she 
corporation sis in process of organization for the purpose of 
eoncucting = retail furniture business in ihe Handeleman store 
under the lense mentioned anc complainans head subecribed to one~ 
third of ¢he steck propesecd 69 coe laaued, complsinant and cofend- 
ante («ho had subseribec te the other two-thirds) entered inte 
& BO-calied “guoserigtion Agreement,” «herein 1% wae sagread in 
gubatenee that comploimant waa 396 be appointed Ha nAge? aY the 
proposed business al a aclery of 80 per week, and thet, in the 
event he became such manager ane thereafter wap diseherged from 
hia position, defendants, aa tee esther subscribers, would at his 
option purchase the shares subscribed by him at cout price, and 
that bis aaid smplorment ac senager should continue til such 
purchase was made. As we vecd the sill, compleimant's resl motive 
in filing 1¢ amd obtaining ithe. temporary injunetion as prayed was 
&@ @ompel cefendants (in ease at unid directeret meetings te be 
held on Uscomber 24, 1927, complainant's disch«rge es manager was 
ordered) to imuediately pay to him the emount Ke originally had 
eubseribed for the ateck neld by him and had paid, 

Under these allegstiona, ami the ether nllegationa 
contained im the bill, we fail to see thet euch an ecuitedle 
showing wes made as warrented the eourt, upom resding the i111 


and sttached affidavits, in gr«mting such a draetie injunction, 
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espeei«lly without bend amc sitheut netice ta defencanta, and 

we are of the opinian that the court erred in issuing the writ. 

If complainant, at said directors’ meeting or thoresfter, was 
éischurgeéd from his position, and if, az nllegec, defendants had 
signed the anid subscriptiom agreement, he hed am adequate remedy 
at lew, by suit upen eid «grevrment, te recover back tae ageregate 
gum he hed paid for said steck. [It iz true the bill sllegee that 
the two éefencante “are invelwed in finencial e€ifficulties and 
embarrasements,* but this is a were comelusion of the plesder. 

He facts <hetever are stated tecting to shew thet their finenciel 
condition is such that a ju¢cment fer eald amount whieh complainant 
Claime he paid for his stoeek, esuld net be collected “rom thea. 
Furthermore, “it ta fumédsmentel in the les of corperstlons, that 
the mijerity of ite ctackheleers shell control the policy of the 
Gerperction, end reguiste smd cerern the Jowful sxoreise of its 
fromehise and bugineze.* (“heeler ve Pullman Iron Co., 14% Ili. 
197, 267.) ‘Amé, “everyone purchasing or ecubseribine fer steck in 
a corpor-tion impliedly agrcee thet he will be bound by the ects 
and prececdings dene or sanetioned by a majarity ef the chare- 
moldere, or by the egents of the seorpercticn duly chosen by such 
majerity, within the scope of the powers conferred by the charter, 
and courts of ecuity =ill mst undertake te comtrel the policy or 
dDusinecs methods of « earperstion, sltheuch it may be seen thet 

a wiser polier mick: be -copted and the business more successful 
if ether metheds were pursued.” (Thecler v. Pullmwes Iron Con, 


supra.) 





amd ve think thet, after the filing of defenéonta’ 
verified enswer and sfter their motion to disselve the injunction, 
the court erred in continmuimes ii in full feres amd ¢ffacie 


secording to allegations of defendants! enawer a auch <ifferent 
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eitustion existed than thot attempted to be pertrayed in the bille 
hile admitting the execution of the Homdeleman lense, the 
organization of the Lu Bell Coco, thet 16 was conducting its 
business in such dapertment store, that complainant had been and 
wag aebing ac mansger of the DKusiness at a aslary of $50 per waek, 
and that he wos one of the three directere of the company ami the 
ewner of one-third of ita issued capitel stock, defendantea denied 
that they had exceutec the agreoment as eet forth in the bill, or 
that they, os either of them, ever had agresc with complainant 
that, in the event of his dischsrge ss such manager, they would 
purchies the stock owned by Kim at cout price, or st any price, 
er thet his position and salary as uumager were to continue until 
such purchase was made, and cenied that they ever agrecé that he 
Wan to be secretary of the company, or that he ever wie elected as 
euch officer, ami ceniod thet they ever «grevd with him thet each 
aubseriber to the cspitel eteck would pay imp cosh one-third of the 
$10,006 stock to be issued. They alleged that the crrangemenis 
as te the payment of the subscribed for stock were thet complainant 
and defendants would put im as the capital stock of the company 
"G10,000 worth of furniture; thet such furniture and to that worth 
actually was delivered to the place of business of the companys snd 
that complainant paid his one-third for said merechundise to the 
Greenstone Surniture Co., which delivered it to the Lu Bell Coes 
thet one Irving Ylemm, a brother of complainant and one ef hia 
solicitors of record, represented complainant and cefendanta in the 
tranuactions pertaining ta the incorporation of the Lu Beli co., 
that defendants told him thnt the entire capital ateck of 210,000 
would be represented wholly by said merehandiee, and thts as a 
wetter of fact, no exsk was arranged te be paid, or setuslly wag 


paid, to the corperntion; that the merchandise, so delivered te 
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the company, hod shertly before been purehaaed by the Grecnatone 
Furniture Vo. and keld in ite oricinal orates in storage and was 
not gscend hand or unsnisble furniture; thot the firet meeting of 
the directors of the “uw Bell Coe ees Beeld on November 7, 1827, 

et which complainant and defendants were prenent; that certain 
proposed winutes anc Dy-lawe, which nei beencenfted by anid Irving 
Flamm, were presented Yer sception und defendants oojected to the 
eam@ ag drafte’, esyine thet they, being a mejority of the beard, 
deaired some changes; tht thereupon an crgument emeued relotive 
to certain previsians in the preposed by-lave, resulting in com- 
pleinant leaving the meetings that thereafter, the meeting con- 
tinuing, by-lawe were adepted by a snjority of the directors and 
Greenstone wae Glected preaident of the company, and Lieberman 
geeratary anc tresasurery and thet a résolution waa paseed to the 
affect tht complainant should be eepleyed a2 manager of the 
coupany's bueiness, “subject to the estiefaction ef the beard of 
élrecters.* 

Defondentea further mileged im the eanewer thet since anid 
date complainant's sarviees ss sanncexy have been unsatisfactory, 
and that af times he hae negleote:’ Rie duties, so such ao that 
Nandelannn has made complaints of complainant'a inattention te 
themg that curing Deeccuber, 1027, both dcfendants had repested 
tenverestione with him im regerd thereto, bus he would net secept 
sugceetione ond renented them; thet abeut December léth, there 
wee « dispute between Lieberman and complainant as regards the 
mannes of conducting the business and =t thie time the latter 
struck the former, imflictimg «2 severe bruise; that on December 
l?th, Grecnstone, au president, attempted to diacharge complainant 
as Manager, bul he refueed to cenwe seting aa manager ard 


threntened to strike Grevnetone; that simce thot date ali moneys 
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reeoived fram sulea «i the cemoony's place ef buginessa have been 
retained by campleinant perconeliy, amd be ic now in possdsalon 
and spparent contro] of its tangible assetas that on Deeomher list 
defendants exlled «a special mecting of the directors te ba held 
at the company's office on UVecembear 24, 1927, at 3 o'elock perioy 
and #t thet time whea the mestins eas abows ‘46 comvens the ine 
junction writ, issued im the present ease, Wau served upon defend- 
entz end the company. Oefendante canicd that either owed the 
Qoapany anything om their ateck subscriptiona, and alleged that 
the «ame had fully been paid for by werchandias delivered te the 
company from the Greenetens Curniture Ces, which latcer company 
they oened ant comtralied, and thet cowelaimant’e« prymenta fer the 
enpital nicck aubecribed by bim were made by his checks, payable 
to the order of onde Greenctiome Co., and, o% the time made, were 
known te him to be in payment of merchandise which bevame pert of 
the @apitel serets of the Ln Bell Coe sefemantea denied thnt they 
had ever attempted ta remove amy of the furniture or tangible 
aseete of the company from ite place of buainess; demied that they 
were in any way in finaneial difficulties; and alleged that their 
personal ¢eredit ie goor, amd that the Greenstone Furniture Goe, 
of which they are the owners, ig verth $200,000, sbove all linbilities. 
If said sllegetione, as ceutaimed im the answer, are in 
aceord with the true facte, which ean only be dctermined after 
a full heering of the tecuee oa made by bill and anawer, and after 
examination and creas-cxemination af witueseee, Lt ie not te be 
wondered at thet defendants, as a majority of the dirccters of the 
iu Bell Co. and owners of a majority of its eapitel eteck, took 
eteps to bring about the cicchorge of complainant aa manager of 
the company's business, notwitkatandimg the fact that he, teo, 


was a director anmé eiockhelier. They had a right to protect 
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their financial inmtereste im tim company by ail dewful meens. 
ame there ia no merit in the contention of complainant's counsel, 
here made, thet the injunction amounte to notching more than 
preserving tae gee, im stata gue, pending = final heering. The 
injunction cose much more than shies, and, if slleved te remain 
in foree and effect, suyt af nevceseliy cause lense amd comnge to 
the clockhelcara. 

Yor the rossone indieatec the injunetional order 


ie? ear) 


ef Lecember Gey LYST, amd the othex subsequent orders ef the 
court, kecping it in foree um: effect until gurther order, 
axe yevreracd. 
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PETER 3. JAGLOVSEX, j 
Appellee, APPEAL PROM HUNICIPAL 
Ve ) COURT OF CHICAGO. 
) 
PRANE CARPE, } 
Appellant. } 


Wh. JUSTICE SCABLAN DELIVORED THE OFISios GF THE COURT. 


Peter &. Jaglowgki, plaintiff, sued Yrank Campe and 
Helen CSumsings im the “unicipsl Court of Chiexgo, in = tort 
action. The omly defendant serwec wae ¥rank Csmpe, and no 
appearance was entered by the other defendant. The enue was 
tried before the court sith a jury ami there was a verdict 
returmed finding the defendant Cempe guiity and asveesing the 
Plaintiff's damages at 7564.55. Jucgment wags entered on the 
verdict and this eppesi followed. The slaintiff hae Tiled 
neither am appearance mor s bricf in this courts 

Phe claim of the plointiff eas fer damages te his 
automobile alleged te have been essed by the carelers and 
negligent eperstion of an automobile “ewmed by the cefendont 
Campe, Mamaged and controlle: by hie duly suthorized agent.” 

The secident eecurred on the sfternoon of September 
16, 1924, om cheridan Sead, in “vanaten, in fren: of the 
Bortheestern University Gyemesium. The pleintiff was seated 
in his sutemebile, which wos fseine north anc wes perked om 
the esst zide of “heridan Eose im frent of the gysnasius. He 
wag waitine fer his aiater, who hea gene inte thse gymoacium 
to register. “hile the plaintiff's car wae thus parked, om 
aucomebile owned by the ccfendant Campe amd opercted by his 


Gaughter, Tlorenee Campe, crove up amc wes porkec om the vest 
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side of Sheridsn Rosd. 1% wag headed south anc stood about 
thirty feet south of the sutomebile of the plaintiff. Florence 
hed left her heme to go to the syemasium to register. On her 
way, by ghance » she met tve young girls, Helen Cumuings and 
Hargoret Smith, with whem che win acquainted. These girls were 
mot acquaintec sith the defendant. They cot into the automobile 
merely to take a ride. Ssither of taem kmex« how t6 TUM a Gar 
ané neither hac «i any time prior to the accident in any way 
operatec or drivem the ear of the defendant. The defencont had 
mot, Girectly or indirectiy, sutherizeé or permitted them te 
operate his care “hen the ear wea porkec Flerence "shut dewn the 
enxine and locked the transmission,” -nd got cul ef the ear and 
went ints the gymnasium to register. -he isft the tee girle in 
the ear. Seither et that time ner «t any other time heé she in 
amy way autherized or permitted them te eperate or crive the ear. 
Flerence remzined in the gymnacium fer one and « half hours and 
she ic not returm te the ear until after the seciéent in  uestions 
Hone of the forezoing facts is contrevertei. The defendant’ s 
theery of fact as to ect happened thereafter is as fellorss 
Theat Helem Cummings and Kergsret “mith remeined seated in the 
automebiie fer some time and thet they them got eut ond walked 
aroumnt the bleck teo or thre: times, anc then got inte the 
machine and staye: there until the time of the secident; thei as 
they were ueated in the car, a lnrge touring esr with a manber 
ef youne men in it stepped im fromt of the defendant's car and 
parked; thet the young men attemptec to flirt with the twe 

girls but thet the iattier would mot pay «ny attention to then 
that the youma mén them backed the ear in whieh they were riding 
aud Duaped imto ihe defendant's car with euch ferse that it wae 


PUehed backwards and seress the strest, waere i: hit the piain- 
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tiff's ear and eanaed the damage for which the sult wos brourht; 
thet the engine ef the car of she defendamt w.s not running «t 


the time and th=t meither of the to girle dic amythine te cause 


the perts of «n eutemcbile er the menner im which it was operated; 
thet when the youmes men bumpe¢ their esr into the autemobile of 

the defendant the sheck eng e9 severe thet the heads of the two 
girle im the defendent'« machine were bwaped «ith force «rcinat the 
top of the ear. The theery of feet of the plaintiff as te the 
manner of the <ecidemt wer, that =% she time the cur of the cefend- 
ant moved seross Cheriden Road from the west to the enst side, ita 
engine «ss runing snd Kise Cummings hei held of the whee]; that 
she wes backing the car up at the time of the collision; th<t only 
Bies Cummings anc Kics “mith were in the defendant's esr «i the 
time of the «ccident. 

The defendant, in the tricl eourt end here, caencedes that 
hig daughter Florence was either a servant or an agent of nis when 
ehe was Gper-ting the automobile, 

The undisguted evic=mee shees thst neither Rigs Curmings 
mor Biss Gmith ec am agent, servant ar employee of the defendant 
Campe, ami they had ne cuthority whatever te use the sutomebile of 
the cefendamt «6 thes time and place in question. Thercfoerc, if we 
aenume that the sccidemt =<s aaused by the negligent operstion ef 
the mchine by Hiss “wanings, nevertheless, the defendant Campe 
weuld not be responsible, under the lew, for auch negligence. 
(Freeman v. “ixon, 233 f11. App. 1945, and oases therein cited.) 
The motion om behalf ef the dsfendant Compe, at the close ef the 
evidence, that a verdict be entered finding him not guilty, should 
have been cllowed by the trial court, and the judement of the 
Municipal Court of Chicage de reversed. 

REVERSES. 
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ER. JUSTICE SCANLAN DSLIVERED THE GPINIGS OF THE COURT. 


im the Circuit Gourt of “eck County, Praneces “chwsrtz, 
plaintiff, sued Bernard @. Snow, Sailiff of the Hunicipsi Court 
ef the City of Chicago, im replevin. The cefendent filed two 
pleas, (1) nom cepit ama (2) that the property was mot the 
property of the plaintiff but the preperty of one Siliiam Roith. 
The ease wee tried befere the court with a jury, ant there wae 
& Verdict returmec finding the defencent net guilty and the 
right of possession ef the property in question in ike cefendant, 
and asseazing the defencent's camigez 2% the eum of ome collar. 
Judgment wes entered on the verdict and this appeal felloweds 

July 1, 1926, Alfred Ludwig obteined a judgment by 
confession in the Sunicipsal Court of Chicego «zsinet *illiam 
Reith for $662.50. Am execution wae issued and the defendant, 
Beilif? ef the Eumiecipal Court, om September 6, 1826, levicd 
upon the ¢ooGs ond chattels cescribed im the plaintiif's 
gdeclaretion, and which were found by the bailiff in the possession 
ef the plaimtiff. The theery of fast ef the plaintiff was 
aubstentizily as follows: Im December, 1945, the property in 
question belenged to Jilliem Keith, and on December 26, 1925, 
Sophia Faenek obtcined s judgment agcinst him in the Eunicipal 
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Geurt of Chicago in the sum of £555.  Secember <6, 1925, an 
execution vee issued and a levy made upon the property. Later, 

a settlement ene made between Sanek and Neith, and in considerstion 
ef the cancelling of the judgment by Penek a chattel mortgage was 
executed and delivered by Keith to fanek to secure the eum of $656, 
evidenced by six notes vhich were executed by Leith and mace pay- 
able to Fanek. By Sho terms of the mortgage Feith selé am cune- 
veyed to Panek, her heira anc assigns, the gooéa anc chettcis in 
controversy, together with other goods. The chuttel mortgage vas 
filed fer record January 41, 1926, ané on the same day the levy was 
released. Gu January 10, 1926, the plaintiff purchssed the chattel 
mortgage from Penek and paid her $650 therefor, and Panek endorsed 
the notes and delivered the netes and mortgage to the plainsiff. 

&& this time tne property wos stored in the Union sarechouse. 

Reith them declared te tae pisintiff thet he weuld be umable te 
meet the amount due under the mortgage anid the sleintiff then 
reduced the property described in the mortgage 40 her possession 
by neaving i% removed from the warehouse to her place of businese, 
ané the gecds remained in her possesuion from thes time antil 
September 7, ivcé, when defendant in the instant case levied upon 
the property. After the present proceecings were started the 
plaintiff forecslesed the mortgage, out the mortgage debt waa not 
paid. The goods anc chattels in question were weed by the plain- 
tiff im her business from the time th<t ahe took possession of the 
sage until the levy by she defendant. The plaiatiff claims that 
the legal titie im the property was in her under the chatiel 
mortgage, after she reduced the property te her pessession, and 
thet she bad a valid lien on the property that was iegaliy effective 
against the judgment ef Ludvig. The defendant celsimed “that 
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the whole echeme by wich Leith executec the jucguent note, 
judgment was enter chere¢on, levy made inereunder, chattel 
mortgage given Cophie fanexj tne levy uncer seid judgment 
relessed sad gvlivery made to appellant Jchwarta by icith ef 
the property and by Alss Senek to her of the mortgage amc the 
use of such machinery Dy apoeliani for more thaa a year, without 
amy ateemps to foreclese tae mortgage was a frauculens schewe 
‘cooked up’ by Reith to defent the claim of his ereditors, in- 
Gluding Straeseberger, from whem euch michinsry wes surchasec, and 
that agpellant has failed to suetain the burden of proof cast upon 
her, as plaintiff in a replevin suit, of sustaining her titie.” 
The defendant further contends thot the transection wes a “transi’er* 
or “ngsicument”® within the purview of the Sulk Sales <ct and that 
the plaintiff had not complied with the provisions of that A.cte 
Bach alice inutrecuced evidence in suppert of its theory, and it was 
elesrly a ease in thich the jury shoule have been fairly instructed. 
(m behalf ef the éefendsant the court gave to the jury 
twenty-one instructions. The defendant compleinge thet thirteen 
ef there were erromeous and thet she cgivime of eaek of the thirteen 
conetitutec revereible error. 
Phe plaintiff compsleins of three inatruetions civen at 
the instance of the defencant, that were prediented upon the 
“Bulk Sales et,” Uhe lZla, Calle Ill. tat. smno. ‘e cite one 
ef these? . 
“The jury is instructed that should they believe 
from the evidence that the plaintiff purchssed the 
property from one Yilliam Keith witheut complying with 
the Bulk Sales Law, in foree and effect in the State 
of iliinois, then the jury sust find for the defendant.” 
The plaintiff contends, first that she was claiming title te the 
property in question under = chattel mortgage and thet a chattel 
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224 TLi. App. LOG, 105), and, sceond, 





in the onse, the givine af the instruction "ss ertonequs for the 
regeon that the jury were not told im any imetruction the text | 
ef Sibetance of the Sulk Seics Act, ana they vere thorefore Left 
és deternine ey cueee whet the vrovisiens of thet ‘6% ere end 
@ader @hat stete ef faete the ioe eovld suniy. if we ssemee thet 
thece was evideses ta eserent the emolicsetion ef the esid Aet te 
the gnes, nevertheles:, the e#ecnd exontentien af the cleintiff is 
plaisiy weriterious. ¥ov the game fences it wea errcr te give 
the other tvo instructions en the sane gipject wetter. 
The plaintiff eantende thet the ongt erred in givine 
the following inetrection: | 
“he fury is inetructed that they are entitled 
bes judge the trath or feleity of teetiwony edcuced 
he trick ef seid ewose by the demeanor of the 
witeaks tectifying te same sad thoulé the testizeny 
6f smy witsess be Prove: (= Se untrae se t> say 
esterial pelat, then the jury i= eatitled to a 
fegsrd the ontire testieony of thet fituess szcen 
Whate anid textimesy ic correberated by other 
reputeble vitnesces,* 
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hor of « Witness om tne gtesd is omiy ome of 
the teste thet « jury sey spely iu deterainiac the eredibility ef 
& €iteese, Tao jury aay alec tele inte @cagidersticu the 
interest of the sitmess, if any, in the temslt of the triseij the 
‘etebebility er tae imegeucbility ef the witness! etatenents; the 
eepertunity the witnueres bed to obeerve aad ta Be isTormed ac to 
watters reapesting shich the eitnese geve tesiiewenyy the fact that 
ee or ane hes been oorreborated or eentradictet By eather eredible 
evidence cr by facts «nd cireanstanese in evidenee, ete. The 
inatruction ie alee erroneous wherein it etetes that sheuls the 

_ testinony of any “iteese be preven te be untrue =e to any material 
Seint, then the fury is entitied tc dleregurd the entire testiscny 
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ef the witness, ¢tes, ac 1% omita the very material qualification 
thet the falee tectimemy shall have been wilful. (See Hoge v. 
The People, 117 Ill. 353 see alezo Chicago city Ry Sos ve GLiss 


192 Ill. 824.) The instruction is also crroncous in omitting 





from the concluding part the osterial qualifiestion that testimony 
may be corroborated by facts and circusetences proved on the trials 
Also where the instruction reads "reputable witnesses,” it should 
have read “credible eitnesses.* Inctruction sumber sixteen, given 
at the instance of the defense, contcine the same vices that are 
found in the last instruction. 
The plaintiff complains of the follioeing instruction 
given at the insatanee of the cefencents 
“The court instructs the jury thet should the 
jury believe shat mo valié consideration ess given 
fer the execution of the chaitel mortgage in question 
er, in other words, that mo moneys or other properties 
were paid to illiem Leith by “opis Panek for the 
mertgage in cuestion, then and in that event the jury 
are entitleé to dicregard the mortgage.* 
Ag the evidence fer the glizimiiff tendee te prove thet the con- 
sideration for ike ehattel mortgage was the camecliime by ?anek 
ef 2 judgment she held scainst Asith, the instruction wes plainly 
errencous and mialesding. 
The plaintiff complaims that the ceurt erred in ziving 
the following instruction: 
“The court imatructs the jury thet should the 
jury selieve frem the «evidence that the plaintif’ 
comepired with ome “illiam Keith and “ophia Fanek 
te execute a fraudulent chattel mortgage for the 
purpose of defecting erccitors of claims against 
the property im cucstiom then and im that event 
the plainiiff ie & @miiilec te recover and @ 
finding showld be mace for the defandsnte* 
This instruetion x«s crroneoue, s5 it precluded a recovery by the 
plaintiff if the jury believed that the plaintiff merely conspired 


with Keith and Panek te execute a fraudulent chattel mortgage, estes, 
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eithouch the said porties amy have Gone nothing in furtherance 
ef the anid censpiracy. 

The pisintiff justly complains of other inutructions 
given to the jury st the instanee of the defendant, but we do 
mot deem it neceszsry im the determination of this ezse te refer 
specificzll; te then. fhe counsel for the defendant have not 
attempted to justify amy of these instructions, but they content 
bhemgelves with the essertion that ®no matter hese mam times this 
ease ig tried, the jury cannot Help, under the facte, te fine for 
the appeliee.* “nile se ecnmmet concede the atatement sa te the 
effect of the evidence, ve feci impelle< te say that if the 
counsel are zincere in their belicf, that it weuld be wise policy 
for them te more carefully consider the gst of instructions that 
they tender to the court in the next triel ef the enuses "Sita 

Ye 40 net consider if meces:ary to refer te cartain 
other points raised by the plaintiff. The jucgment of the firewit 
Gourt ef Cook county should be and it is reversed ami the cause 
ig remanded. 

BREVERSS: ARE RiGdANDE Ge 


Barnes, P. des andi Gridley, J., concurs 
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JENSIZ HORV ITE, 
Appellant » 
APTERAL FEGK SUPSRIGR 
Pe 
a GUSR COUNTY. 
CASCADE LASHER Y COMPANT, 
a corpor:tion, 


Se ee ea eee 
Pad 
& 


Appellee. 
WR. JUSTICE SGARLAN ZELIVERED THE OPINION OF THE GOURT. 


Jennie Sorwitz, plsimtiff, sued the Cascade Laundry 
Company, a2 corporstion, defendant, im the Superior Court of 
Coek County, im case. The suit was oreught to recover damages 
for personal injuries <liegec ico have been sustained by the 
plaintiff «hen she wag struck by a moter truck belonring to 
the defendant. The plaintiff's deceleration comaiated of 
three counts, one of which charged wilful anc wenton segligencee 
The cage fticd before the court with a jurye At the conclusion 
of sll the evidence the defendant moved the court to instruct 
the jury that there was no évicence to sustain the charge of 
wilful end wantom negligemece, amd to disregsrd the count of the 
declaration cnergimg the wome.e Uver the objection of the 
piaintiff this instruction wee givem to the jury» The case 
went to the jury om the other tvo coustte, end a verdict ens 
Feturmed finging the defendant net cullty. Judgment was 
entered on the verdict ami this appeal fellowed. 

fhe gole question urged by the plaintiff is th<t the 
trial court comeltted reversible errer in imstructing the jury 
that there wes no evidence tending te prove “ilful and¢ wanton 
negligenes, and to disregard the count charging the same. 
There ie evidence in the record tending to support the 
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follexing theory of feet: The plaintiff conducted a harcunre 
stere located om the eant alive of iacine avenue anc about 
tventy-five feet south of the southesst cormer. There sre 

etreet car tracks on Bacine svenue anc the pavement wea in a 

bas condition. S$aut the mean Hour plaintiff walked coreas 
Reeine avenue to the vest side ef the street and mace some 
purchases in a grocery stare locates nest the seuthsest corner 

cf Racine avenue and -eventy~firset street and after she made 
certain purchases she walked io the edge of the sidewalk on the 
west sides of Nacine evemue. There the pleintiff steppes and 
leokcé up am! cown the street. There wae ne north or south 

bound traffic om ithe street. To the aouth the plaintiff saw an 
aute truek thet was about a sleck away that was north bound ia 

the north boumc strect car tracks. ‘laintiff then started seress 
the street near the street inters ction and when she reaches the 
street car tracks che saw thet the truck ~«s them a half block 
ewey- che preceeded acress the etreet and when ahe sas just 
ebout scross the atreet ear tracke she noticed that the truck was 
then about the wicth of three sterea away from her and she then 
heastemed her steps. The driver ef the saute truck ssw the plaintirf 
when zhe left the ercecry store, saw her steaming ot the vest curb, 
amé watehec her eragsing the atreete He saw no vehicles or people 
on the street anc there wae nothing to interfere «ith his view. 

He mace ne attempt to change his speed wntil he «as sbout fear er 
five feet awsy from the plaintif!, he wus them im front of the 
truck. He then made a loud neixe by soumcing his hora twice, at 
which the plcintirrthres both hor arma into the air ané made an 
effort te excape the aute, but it “ran her down." The driver, 
when he seanded the horn, turmed the truck to the risht end ran 


inte the curb om the south gigs of the etreet with such force that 
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the richt frent wheel of the truck sas breken off, and when the 
truck came to a stop it was partly om the sidewalke At the 
place where the truck struck the curb a pisee ef the curb thirty 
to thirty-six inches lone and «bout feur or five imches ceep wes 
broken off. Shem the truck stepped the plaintiff was found lying 
mesr the rear left wheel of the truck «ith her dress caught between 
the tire anc the pavement. he »ag unconscious. The ctorekeeper 
in the plece just south of the plaintiff's store testified that 
he head used autemebiles for cight years amd that he wee able to 
tell the speed 2t which an suto was treveling, amd that the truck 
at the time ef the accident eas rumning between teyenty ond twenty- 
twe wiles an houre There was sleo evidence to the effect that 
the place ef the sevident wesc a business neighborhood. 

¥e think it perfectly elesr from the feregoing that 
there igs evidence in the reeord “feirly tending to shoe auch 
& grese want of eare as incdiestes a wilful disregeré of conse-~ 
guenees, or & willimeness te infiict injury,“ and therefore it was 
a Guestion to be Getermined by the jury shether the neslicent 
conduct of che defendant's servant amounted to eantonmegs oer 


#ilfuinese. (Gremer We lee He & Ee He Ha Goes S318 P11. 11,. 20. See 








alee two recent decisions of this brenech of the -ppeliate Court, 
Leverenz, <Gmxs, ¥s be Soee, Gene Ho. 31268, anc Corman, dur. Ve 
Sucherman, Gen. Boe 52046.) 

fhe trial court thercfere erred in givime; to the jury 
the instruction in cucetiom, amé the judgment ef the Scuperier Court 
ef sock County is revereec =né the enuse is remanded. 

RSVSRSEo ABD REMANDED. 

Barnez, Po Je, amd Gridley, J., Goncur. 
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BES. BLANCHE SOODeaRD, 
Appellee, 
AZTEAL FROM BURICIPAL 
Fa 
SOGRT OF CHICAGO, 
ABSRICAN BUTSAL IROSMNITY 
CORFABZ, a corporation, 
Appeliants 


Wine cs ar seat Racal! Maat hi ma? ipaiyill Wie” 


HR. JUSTICE SCANLAN EPMLIVEARSD THE OPIRICN OF THS COURT. 


The slainsiff, Blanche ‘oo¢ward, aued the éefemiznt, 
Americen Butusl Indemmity Campany, a cerpor:tion, in the 
Bumicipal Court ef Chicago, in an action om eontrect. The case 
ae trie: before the court with a jury. There was «a verdict 
finding the izeucs against the defendant amd sasesaimg the 
Plaintiff's damages si the sum of 2785. Jaigment was entered 
om the verdict and thia appesl fallowece 

The plaintiff's statement ef slsia i= as follows: 
*Flaintif?’ aileses: That on or shout duly 15th A. «+ 1923, 
there was stolen from plaintiff a 1951 Caciliae touring sutenobtle 
im Chiesgo, cook County, Iliimeis, hich c<fendant then smi there 
imeured againet theft under said defendant's Certificate 
Bo. 8686-204 for £705.00, and pinimtiff's claim is for said 
emount of ineursmee and intercet thereon from tne dute of the 
lees ef said car.* The defendant's affidavit of merite contained 
(imter alia) the feliewing: *Affianmt denies that the defendant 
is indebted te the plaintiff im the sum ef 91,600.60 or any 
other gum.* 

The cefeméant hos arguec « number ef points in suppert 


of its contention thet the judgment ehowld be reversed, bat in 
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the view that «¢ have tuken of the ence it #11i be only necessary 
fer use te refer to two of thesis 

The defendant plinecd om the atand an eapert as tc 
wslues ef automobiles ts tes:ify as to the fair merket value of 
the car st the time in gucstion and in the condition as testified 
te by the plaintiff, but the ceurt, om sijection by the sinintiff, 
Yefused to permit thi« witmess to testify om thet eubjeet, on the 
ground, as stated by the court, thet “there wae ne issue raleed 
im the plecsdings. The efficewit does set raise that. I$ is 
aé@mitted tact the walue is the amount imcicated im the statement 
ef eleim.*" “hile it «es incumbent on the plaintity ts prove the 
fair m-rket value ef the cxr as « part of ner cuse, neverthelesu, 
she does net slicge in her atutement of cicim whut thit value was, 
and therefore there wae ne slleg= tion aa te vaiue for the cefend- 
enti te ceny, ami the Ismewage in the effidewit of merite that 
®affient cenies that the defenmi-ani ig incebted to the plaintiff 
im the eum of $1,000.00 or ony ether sms," clearly placed in issue 
(ister glia) the question of the value of the car. Under the 
erdinsry rules of plesdéings ‘here sus certeimly nothing in the 
defenéant'sa affidavit ef serita thas could be conetrued ag an 
aémigsion «5 t6 the walue of the car, atid, under Sule 15 (k) af 
the Sumieipnl Ceurt, a ¢sfendomt is noi eelige: te ¢emy specificaliy 
ox OF isplie:tion aliegstione of unliquidated damages. Sule 15 
(k) feade ac follesst “Swery allegation of fact in any plesding, 
except ullegsations of umligquidated damages, if net denied 
apecificxnliy ar by necessary impiicstion im the pleséing ef the 
Opposite party, shell be tuken te se =dmitted, except «¢ srovided 
by Rule 19.* In our jucgwent, uncer the pleadings, the defendant 
showule hare been «liowsd i9 prove by the witness the foir market 


VWalus of the machine in question. 
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The @nmiy evicence intrecuced by the plaintiff to 
prove the fair worket yalue of the sutemesile om the date of 
the loes wse given by the plaintiff amé wie aa fellews: “i 
should comeicer the ear cheep -+ 800." The defendants 
objected to thie testimony amd moved to «trike the same, but 
the court everruled the osjection ané denicd the section te 
strike. As we nave Berctofers asic, it wee incumbent en the 
plaintiff te prove the fair morket velue ef the suitemebile en 
the dete of the «<liegeé thert, and the statement by tae slain- 
¢4?7 thet ehe “sheulé cencider the cur cheap «4 $360" vas 
eertcainiy not competent «cvicence tencings te prove the feir 
wMerket value of the gar, woen gejcction ras mace to the preset 
offered. The esurt erred im aliecine thie evidence te atand. 
Ye mote im this eonpection th-t there was mo evicemee intreduecd 
that Gende?d im emy way t6 cuslify the plaintiff a3 am expert as 
te values of svulomebilesa. The jury allowed the maxigum awount 
of the imsuramce certificate. 

Fer the reegens indicated, the jucement of the 
Banicipe] -ourt ef Chieswe will be revereed amd the exuge will 
be remanded. 
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SLORERCE BSOUMAN, 
AVWOLLSE sy APPEAL FAOR CInNCUTT cour, 


Ve CGO COMIN Ss 


Phe an Meee 


ILLIWGIS ChWIRAL RALLAOAD 
COMFABY, a corporation, 
Appellent.» 


ee ee in 


WR. JUZTICN SCANLAN DeLIVERED THE OF INION OF THE QOUNnTe 


Plerence Sowman, glaintiff, sued the lilimois Central 
Railroad Company, a corporation, in the Cirowit Court of Cook 
County in an action in oase. ina trial before the court with 
a jury there wae a verdict returned finding the defendant guilty 
and aesessing the plaintiff's damges at the sum of 910,00, 
Judgment was entered on the vercict ané thig appeal follewed. 

The plaintiff waa thirty-six yeurs of age at the tine 
of the secident, and married, and was a maid or attendant in 
the service of the Yullman Company. ‘She worked for that Conpany 
as a maid on the Century Limited train of the New York Sentral 
and in October, 1925, she wae avsigned te duty on the Florida 
trains of the defendant, amd at the time of the sGeident she wan 
in service on the Seminole Linited, 2 fast train of the defendant 
that ren between Chicngs and Jackeonville, Ylorida. Om April 25, 
1926, about ¢ o'clock pe me, this train, south bound, when in the 
neighborhood of Jasper, Alabama, and running at the rate ef 
thirty-five or forty milee per hour, had « heuwd-on collision with 
@ north-bound Seminole iimitec train. ‘The speed of the latter 
train is not given in the proef but the ferce of the collision 
was gueh that it caused "a very bad wreck." Both engines were 


tipped on their sides and the engine on the riorth-sound trein 
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“head gone aBsout oix fect inte She eouthebound envine snd the second 
baggage eax jon the seuth-hournd train) had telescoped the third 
bageagé car to within eix oy seven feet of the ond. * * The second 
bageage car asé hopped up on te the platform of the third bagzage 
ear and crushed right throuch 1¢, demolishing everything, throwing 
the bagguge outside end oampletely wreekinmg the third ear.* The 
evidence docs not show how meny of the cars en the twe trains were 
wreeked, but 16 apyeura im proof thet the encines and bageage ears 
of the tee treainea and the observation eng om the south-beund train 
were #0 badly dameged that they were leit at the place of the 
accident. Thirty or forty persons, at least,were injured, some 

of them severaly, and it »culd appesr thet one of the engineers 
wae killed. Cin or eiaht dectore were oxnlled to the wreck and 

two and a half or three houre after the colidsien ambulanees were 
etill removing the injured. 

‘he only contention of the defendant on this appeal is 
thus etated im its brief: "The exmet issue, and only issue, 
presented in the court below, and now presented in this gourt, is 
whether or not the diseased condition of the womb and left 
Pallopian tube, discovered by Dr. Butler om July 20, 1926, * * 
and which were removed by Dir. Culberteon on July 28, 1986, was 
shown by the evidence te have been « proximate reeult of the 
injuriee sucteimed im the treim collision, ‘The other injuries 
shown by the evidence to have been auetained by the pleintirr 
ragulted in enly temporary disebility amd were comparatively trivial.* 

On July 26, 1928, Dr. Usrey Culbertson, aseisted by 
Dr» Butler, performed an operation upon the plaintiff that 
consisted in the removal of the womb and the lest Fallopian tube. 
The plaintiff claims thet the conditions that mace this opersntion 


BeGéeasary were proximately enuged by the secident in queet ions 


The defendent contands to the contrary and insists thot “the 
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infected cendition of the som> anc tube chich név¢salitated this 
operation on July UGSth, wae a direct regult of the ole female 
disenee found to exiat «hen the operation was performed in lGcc, 
when her appendix and right tube were removed.” . 
Dr. Henry Scott, apparently a surgeon of Leng experience 
and gn specialist in abdominal surgery anc cisenases of women, is 
the only one whe testified es to the firet operstions. From hig 
evidenee it appesre that he examined the plaintiff in 1914 end 
determined that she hoc Bed unm attack of appemiieitig and that he 
advised an operstion, but th<t ehe woulé met consent te the esmes 
thet de 1920 she bad « similer atiock and he then omde an 
examination of her abdomen anti pelvic organs to aseertein if she 
had any wenerea] diseases; thot be took a amenr or eteretion from 
the genitel organs «nm! exomimed it micrescopically, and it did 
mot ehow «ny clen of auch disesgezy thot a laborstory examin: tien 
of the urine showed nothing, and s Yauggerman teet wag negative; 
that at the time of the operstion ha found shromie agpendicltisa 
amd the right Yallopian tube closeds thet the latter condition 
indigated thet some inflamuntion tnd closed the end of the tube 
end the inflamestion there, most probably, came from the appendix - 
from her atteekes of appendicitis. He romoved the aspandix and 
the tube. "G» And mt thot time wos thera any infeetion, anything 
on the other genital organe, anyshert, Shot you found? A. Abe 
solutely not, mo» { examined ol) of them. he got along fine 
after the operation and left the honpital twelve duys thercafter.” 
Ro evidenee wig offered in contradiction of thie testimony. The 
plaintiff testified that from the time ef the eperntion in 1928 
until the time of the accident she «ne im geod heslth, "felt well 
and worked, hed always been very ectivesy" that in addition to her 


work on the trein she hed customers at beth ends ef the trip for 
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whom ehe did manicuring ond merceliine; that from the time she 
commenes¢ werk on the Florida service of the defendunt company 
in Seteber, 1926, she "never missed a trip.” The feregoing 
testimony of the plaintiff ia mot controverted. 

fhe plaimtiff testified that at the time of the collision 
ghe wig seated on the edge of a seat in a eeetion of the Puliman 
earg that there wae a roaring snd an impact; that "shen the impact 
came Iweae threwn forward with a rebound back enc down. I was 
thrown “orward agaimeat the arm of the “uliman esat im fren: of me 
* * wy abdomen struck the arm about the center ef the abdomen. * * 
twee atruck back of the left ear ond 14 left a sear right tehind 
wy oar. Io went down to the Ploer anc the cushions from the veate 
were thrown on may; © * * the wind wae knocked out of me when I wag 
thrown agcinet the arm ef the chairy” thot ashe waa dnzod. The 
Plaintiff further testified that after the collision, in the 
excitement, she wae not thinkine of hereclf ané thet for about two 
and a heif hours she sesisted the conmdiuctor, at hig request, in 
waitimg on injureé passengerg ond radlresé employees; that curing 
all thie time she wags in great poinm amd at times had to sit down; — 
thet she “limpe: along“ as she walkedg thot her abdomen and ankle 
were awelling andi her stomech wav sore; thut she could not stand 
wery eroct and thet she hed omins in her abdomen; that absut an 
hour amd a helf sftexy the secldent she neticed that she waz bleed- 
ing from the vaginas} thot when all the injured geople had been taken 
care ¢Y snd the leat awsulaneeshad gone she found herself exhausted 
aad “the con’ucter put me te bed in a drawing room and a passenger < 
I put jogine to my ankle and he gave me the botile to put it to my 
wide, The doctors left tablets for we to take, four Little white 
tablete they had previous to this given me, and licuid mec Loine s* 
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thet the coctors examined ber *totnech amd gawe her medieine and 


oie sobs wit nett dade PRM Lhwosew teen petbeon tnd PPh vente: eater 
wine Peelers wh ‘wht Re aniyien ebb k whe om Kae denereege 
 patesezet ef? *.qie « aeuahe teron” ste . Sos gtadoded at 
oe Lwerseee om a2 Teewlele see Bw quombenas 

MoLehisar add To omed wie au seid POR not WHImate wT : 
Ra Me Se kde a wk Ome Te embe, one eo: Setaey que leas 
fooqak ond oode” gaid groom ay bem galeaees mo weroemele dem) pam 
ane L aah bee aad tmeles a Mae beers meee gee tk toe 
am ‘ke deer? ak Poor mam asle ko ace) att? eambege bene mmonte 
Ye setulae: at he tei a Gade wae ot Ae ob ee 
Miided ¢iyht neve w ttakodk tna cae ohel ote Re Sead Pobteee week 
stand: sf ame emakdane odd tam pak, wile ut! mwah sages Ti» wean ge 
eae T onetr on to tue tualoomt) gow Sate ode #% 9 ¢ om, om mee te: fncapil 
edt shesah aoe one dod? eretgahe aus Re mae ald Ame em 
wit ok qaedaiiles ads. sed he aaneks: iPass? tongaet Titalel 
wud tuade tet todd tna Usenred ty pabinads: dom wow nee, siuciaens 
gh yawenpet alt da erodondney od bodakonm, odie ered att % beet 
yahiwh geld qeoeuaiens Soawhiat Gum axaguenmag Sone bsd oop gaeka bow 
" pamoe $he 09, fat oems te Peo who dopey th wae arly omes ade Lhe 
. oedalece eee nosghds ses Lon pouilew vide. em. aad bameat £” ode tnela 
huats don Muoe le said 1996s saw Somnde c9k Dee, nebo osew 
ha duade dous gaameds vel Mt anda desk ote tard bow tonne Ymey 
atom naw site datt dooisen ove deeokumn, etd poate Runt a dime mage 








Nissi ates 


Boas Ms heel elReeK, wot 908, Sim cule dose they wkd emmet. geM 
Dedwucting Vented Samet oie aioy Sateoanahvdnn tank ode baa, So mmo 
«Stes anata: Aho mre: gunthwiet a nuh dee od nan fue RO deateENE, odd, kee 
wat Oo Oh day Ad hated ute ow oem wh ke elie EO ea) nanapiibialinl 
agin oLedhs ano? vaked at pm we exatded @ak exotnoh ot) 
"wank a d.ceee herpes mbt tm monkey ahd ao aephyere, Geet eet Gahan 
fee oabothan con ora dre Kopmody. vot somehie® anedoe®, ts so mo 














o6- 


she then meticed “a bulvdier, inflamed apet* st the point on the 
etemach wheres the erm of the seat «trucks that while in the berth 
ghe hed an “awful prain® in her stomach and ankle, and a terrible 
rearing in her earg thst the injured place in the atomach was 
immediately te the right of the navel; that some time in the 
morning the conductor ef che train flagged a merth-bound train 

“in the woods" and two of the porters wade a stat with their 

hands omd arme and ¢arrieé Ber Ge the latier train, where with 

the asstatames of the maid @f thot traim she was plseed in bed, 

and rem.imed there until the trsin arrived in Chiengo3; that then 
the Pullmen maid helped her t6 drese ome the Yullman comducter 

had her wheeleé to a Yellow exh, anc one of the ciming csr weiters 
scoompanied her to her home «md ageisted her into the house, where 
she wee placed in bed. Jaura obtockton, a araduate nurse, teatified 
that she wee @ passenger om the couth-tound train at the time of 
the seeldonts thet there was a cord teble in fromt of hery that 

ehe wee leaning back on the acat and locking out of the windew when 
there game a sudcen jolt and she wau thrown violently forward; that 
@lmost instantly there cume a avecond jolt and ahe found herself on 
the fleor of the car, partiy uncer the table, ami pertiy under the 
eeat ahead of Rery that shortly after the sevcdéent the plaintiff 
helpsd to put her in a berthy thet the pisimtiff et the time was 
white and trembling ané holding her side; thet ahortly thereafter 
the witness asked the oleintiff for . bed pan, and while the plnin- 
tiff was aesvieting her in concection therewith the plaintif? sat 

on ths ¢ége ef the bed, and when ehe «rose there wos an bloody epot 
om the sheet where the plaintiff hed eat; that the plaintiff, as 
ashe moved about the cer at dif°erent times, “suppertec hereelf by 
the arms of the cheire, os «he vent by, and she still helé her wide, 


and she Limped.* Thle witnese wae removed from the train in an 
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ambulances emi never aaw the sleimtitf agains until the iisa of 
the trial. Jeseph ¥. MactGrall, working “er the Ae @. Shaw Congany, 
publishera, in Cniesage, testified that ha waa a passenger on the 
sQuth-bound train and wan in the iast peat of the @vecrvatian nr: 
that there esme a eudden Jork of the train and he wie throzn on hie 
left eide and to the fleary; that he than steed up ant Shere come a 
eevond and mere vielemi jerk and 4e wos thrown forward about Pifteen 
feet and against the front of the earz that he hurt both ef Bie 
eriete when he put hie hands owt ta protect himself «2 he struck 
the emd ef the compartment; that when he struck thc end he war thrown 
backveré bat kept hic feet. This «iinese testified thot fer about 
two heure after the ecllisien and umtil he wes teken avey in an 
ambulance, he notiesd the plaintiff aa she moved about and aided 
the passengers; thet aw she walked “wuao had « very bent figure, 
with ¢ither her left or her right hend Seldine to her stemschy* 
that at ali times sq abe meved about she was bent every thet he 
feturmed to the traim abeut LO or LO) peme ama found the plain- 
tiff in bed in = compartments thet ser ankle sr leg #an ewollen 
and ne put some iecine on it. 

The slaintiff resched her home on April 27, 1¢2¢. Her 
abdomen “was terribly swollen” and she «as gsufvering from troubdie 
im her left ear. Ser right ankle wae ewollen amd hed turned black 
eng blue. The vaginal flow of bleed sentinued for thirty-one daya 
and after thst time there was an intermittent flow umtil she time 
of the operation on July S4tm. Umtil the operatian ehe eculd not 
retain solid food, ghe suffered from nausea and she bed no aatural 
bowel gevesents. On the doy the glaimtiff arrived home tr. No lloway 
Wee gallec to attend her. He found that she had contuctone on the 
shoulder and back and om the whele side, «nd am enlarged abdomen, 
swollen some, and an amlergement about the size of a hen» xq or 


m Little larger, Just to the right of the medion iins, just below 
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the umbilicus; that this enlargemen’ pained ber very muchs 


thet she bod develope 


7 Po Saree ee oe ee 
trented her for tint probavly two or three #eexe,” anc that then 


eB itis fr the vontusion anc "i 





the enlargement gave her 2c much trouble taet he hac on abdominal 
bandage fitted to reduce che eninrgements thot he dlagnowed it as 
@ ventral hernie and 18 San neetauury 2% times to take the bandage 
off to keep the plaintiff frum voulting; thst ahe vomited and 

Yam a temperature right slencs; tart she nad menorrhen, thot in,» 

a flow of bleed that is aot normal, that continued off and on 
during the entire time he tremted her} that the peritemitia 
developed over the whole addomen; that on the “iret day he visited 
her a vaginal exemipation showed « very tender wherue, and an 
examination of the urine showed some bloods that her temperature 
om April 28 was about 1023 thas the highest ne recorded waa 103% 
that she bac fluctuations of tempersture, sometimes 14 would be 
normal, sometimes LOL, sougtimes 102. Thiea coctor treated her 
antil some time in July. Im the istter part of Bay hse advised 

am operetion. Ors Sutler was firet eelied on April 28, 1926, 

to trest her for a trouble that developed in her left enr. He 
testified that by the ues of the orthaacepea sleetrienlly {lluainated 
he made an ¢xamination of the middle car, or eax drum, of the left 
ear of the plaintiff; thet ho “found imstesd of « shining spet on 
the drum that is maturel to be there, I found « ¢ullmeas of the 
drum with 9 beefy redness on the ecr drum. Ii indiested then the 
beginning of congestion - beginning inflemantions” that he treated 
the cor for about « month and om May lat he detected a slight 
bulging of the ear drum, that the beefy redneau wae still there 
ané the buleiny continued ami that on May 10th the aer drum 
ruptured itself ond it auppurated frem that time until Hay 25th - 
& pus discharge, amd thet on Hay 28th the trentment fer the ear 


Was Giscontinued amd that at thet time “the dieeharge had ceased 
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and the drum, even thouch alightly ouckere, had been rentored 
in almost good comdition, so to upeake“ On July 20, 1926, Dr. 
felloway ceased tre ting the plaintiff ond Dr. Butler was again 
ealled in. He then for the first time made an examination of the 
abdomen and ise female organs. “rom this examination he made the 
dingnosia that the plaimtiff had traumatic peritonitis: “my 
diagnosis «se based on my histery an¢ «xeamimation, histery, avmptome, 
teats, oxamination, * * yea, I could sake o éiagmoais from a 
physice] examinstions* that prior te the operation the slaintif? 
had eonstent woginal bleecings jr. Gubler advised an operation 
and arranged to have Dr. Culbertson perform the same. 

br. Calberteon, who performed the operation (Dr. Butler 
assisting) on July 28, 1926, never saw the plaintiff until juet 
before the time of the operction. He testified thet Iomediately 
before the operstion he meade an examination of her that lasted 
only a few minutes; thet ihe cxewinetion shewee deep tenderness 
of the right Llewer portion of the sbdemen, that ia, tenderness 
On Gee¢p preseure, but thet etherwiae the abdomen wes negative, 
except fer the scar of the old operstiony thet the womb was up~ 
right in fairly normal position; thst it was slightly enlerged and 
fixed; that there wee a meee filling the right pelvis, which was 
tender, and thig¢ mase was in the portion of the abdomen which is 
confined within the bemew forming the pelvic girdle; tht after 
the abdominal well was opened he found evisence of peritonitis, 
and the omentum, which ds a aheet of tiasue that hangs from she 
large bowel like an aprom, vas adhered to the imner surface of the 
abdominal wall itacif, wenenth the old sears that the cecum hed 
grown feet to the right pelvic wall and the fleum had become fant 
to the right corner, or corn, of the wamb om ite poaterior side, 


that the womb woe elightly enlarged and baggy and upright and the 
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left tubs and ovary Bac sageed down behind the womk end had grown 
fast to the pelvic wally; that the risht every hac sugyed down 
benind the eoub and hed "becume stuck fTaat to the pelivie wall3” 
that he feund evidence of an inflsmaotion of the wemo and of the 
left tube; 640% he believer thers ic such a thing as traumatic 
peritonitiss thet traumatic periiomitie may result in very serious 
things, it may be #0 aevere sa to ¢auec death or a patient may 
recover from it and be entirely well afterwards, or a patient 

May reeover from it and the result of the swelling ané inflamention 
in the peritoneum way form anieslone between the structures lying 
im approximation of ese another ani cevered with this perltone ua. 
Im response to a question as to whether or sot he found any in- 
flacmation of the peritoneum ai the time of she operstion he 
stated: “The evidence that there sad been a peritonitis there, 
the evidence of the present peritonitie exlated probably in that 
portion of the iymphstiec orgama which have already seen referred 
0, the womb anti the lert tube, they were owollen, soft and bagey, 
and gave evidenee of » trauwotic inf lemsntion.® (italiee curs.) 
Phe defendant apparently appreciates the impertanee of this atate- 
ment of ir. Culberteon, and in ite brief thus meets its "From a 
econesider«tion of sli of | eeter culbertoon's testimeny, it is 
manifest that the use of the werd ‘traumatic’ in this cemneetion, 
wae either s miatake on the part of the court reporter, of a 
’speus linguae upon the part of the witmese.” “his argument of 
the defendant cannot, of coures, be seriously comsldered.e Her 
éoes the record bear out the further contention of the defendant 
thet the statement in question is entirely at verianee with all 
the other testimony of Ur. Culbertsan, for when thia witness wee 
ealled by the defendant os an expert, on cross-examine tion, the 
following occurreds "Qj. Se you think the perdtonitds that 
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deweleped there after that blow wae eaused by the low in any 
degree?’ A. I Goe |» If this woman wee well, thie hypothetica: 
womnn gas apparently well emi active befere, sand she got this 
blew im the abéomom, snc these eather injuries thet counsel has 
detailed, it sight Rave conaldernblea te do with what fallewed, 
might 4% net, in the secsenwe of any explanation to the contrary? 
Ae It might. “. Trauma moy procuece peritenitis? A It any.” 
The witness further teetified that an infisenetion of the 
peritoneum may comeumicatse iteel? te the organs beneath, that 
they are very clesely related im their position. °“.. ond is 
there anything - do sow think th:t this blow thet thia woman eet 
in the abéemen this hypothetical persen, that it wan sufficient 
to ¢ause «a bulsing amd ao slight ventral kernila there, that bae 
aubeided, do you think that might have hnd anything te do with 
the conditdene th: you found there three momthe later? Ase It 
might. (. Amd trauma may produce disturbances of different kinds 
im the pelvic and generative organs, way it mot, a blow over the 
region of the leontion ef those organe? Vorioun disturbances and 
411 effects? A. It may.” 

Bre igott testified that trauma way cause peritonitis 
amd that a peritonitis that laete fer tea or three months necorly 
alwaye communicates itweif te the ergane or the abiomimal cavity 
and any cause an inflammation of the overdan tubes and of the 
uterus, like peritomitia; that 4% de a common thing for peritonitis 
to Gnuse adhesions, and achesione slenye sean inflanention; that 
a blow te the abdomen which causes peritomitia te eevelop, with a 
temperature that comtimuen for twe and a half month, may cnuee 
am inflamcation ef the ovarian tubes and of the uterus, like 
poritonitia. 

DPe Se Ts Voodw (called by the defendant), a physician 
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‘Living at Janper, Alabema, «ent to the acene of the accident at 

the request ef sn agent of the defendent and remeimed on the ground 
for sbout an hour, rendering such aié se he could to the injured. 

He testifies that im the course of his work he met the plaintiff 

ang agked her how she aseaped being hurt, and that she answeredt 
*"Well, she eaid thet she woe not serlougly murt, she hoped, er 
something to that effect3" that ghe wae perfectly composed and ealm, 
amd in her faeinl expression there wes mot the first indicstion that 
she had any obysical injury wheatevers thet whe moved about freely; 
*q-e Did she limp cu eht moved sbout? A. I did mot ase anys I vould 
mot be positive sbeut that, but IT did not notice that she didy" that 
he did not netiose her holéing her hand te hur stemoh and going about 
in a stooping posture; that he gave her mo treatment or medicine 

and made no exemination of herg thot he persomally atiended three or 
four people whe were injured, two ef them serfeucly: thet from the 
time of the sccident unsil tvo or thres months age he had net given 
the matter of the plaintif’ 2 single thought, and he mace no repert 
ae to her. Or. gclestom (called by the dufendent) wes a pavsenger 
on the nerth-bounc train and testified thet he went threush the coaches 
ef the south-bound treim ot the requeet ef 2 Pullman maid and 
rendered ald te the injuredy thet he should judge that the plaintift 
Wae the woman that made the request; that she is very eimilar in 
stature and complexion; that she mentioned nothing « to any 

injury to herself and he did net sev eny marke of injury about 

her face or anv other ports of the body; that he saw her only 

em the cecasion when zhe ccm to him and asked Him te RO | 

throuch the coscheas that he did net eee her walk in o 

stooped porture or bold her hand to her aide, and he camet 


Fecall that she walked with @ limp. Or. Camp (called by 
the defendant), a physician of Jocper, \labama, wan oslled te 
the wreck and rendered firet aid to seme of thoee who were injured. 
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He testified that he enw the plaintiff ond ehe guve ne outrard 
appecrance of amy poin or egony or injury of any kind, and he 

gid mot sae her hole her hand to her side amd walk im a etooped 
postursc, amd did met motice amy limp in her welk3 that he did 

net ask her if she wae injured. Dr.» A. Me Graham, mecical examiner 
for the Pullman Company (ealled by the defendant), testified that 
he went to the home of the plaimtiff the day efter she arrived in 
Chieago}; thot he examined her heat, ankle and sddomen; that he waa 
umable to fing any injury to the heed? that she stated she was 
having trouble with her neck and that she bed been struck on the 
beck of hex head, but theta he did net find any merks or abrasions 
of amy kind there; choi she claimed thet her ankle wae aprained 
and he found it wery leosely bandaged and he elippec the bandage 
up and found nothing there except that immediately below the ankle 
bone there wan a wmeli sree of locelized, slichtly tender areas 
that he found no external morks af injury on her abdomeny that 

the petient was lyimg in bed and cpparemtly not 1115 that on ex 
posing the abdamen a huge c@ar was apparent amd on pulpeting it, 
the right lewer quadramt, thst is im the right lower portion, near 
the base of the wear, there wae a amedl, slishtly elevated tender 
ares that she ¢luimed wee very tendor on preagure, and she etated 
*that there hed been an inguinel heynie there,* but found mone; that 
“there wae a very slight genersl] tenderness of the stkigmen; the 
tenderness wat leenl, namely in the right lever quadrant, and I 
Was umable te find scmy defimite, scute sign of any injury) there 
Wan no discoloration aud mo evidence of bruisingy* that her pulse 
wee 72 amd he judged she head ne temperature; that he “told her 
that in order to teke care of her, hovewer, I would have to r emowe 
her to its Luke's» hecpital, whore she would be placed under the 


Care of Ors Mock ani our staff ef phyaiclams;* bub that she said 
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that she could mot decide at thot time whether to co ta the 

hospitel or not. Um cross-examination thia witness testified 

thet ehe 6016 him thet she had ancther dector “and the preseriptions 
and everyihing were theres” Ghat he cic find a localized swelling 

im the lower portion of tho right lower quadrant, « slight bulging 
ef the abdomen; that the ouiging was in “the right lower quadrant 
immediately sbeve the super pubde, Just lateral to the scars" that 
he did mot lock at the exr drum of the plaintiff, and dic not make 
& Vaginal examinetion ac the woman vas Plowing i the times that 
the plaintiff “hod medicine, and im general I teld ker te go on 

the way shoe was3"” that he wanted to have the woman tcken to the 
hospitai im orcer to be absolutely sure thet there was net anything 
the matter with her ss the exeminetion he mude ot the heuse vag 

"net sufficient, no, to determine She full cetedig;s;” thet she 

tole him ane woo heaving poin in ber right lever abdomen. Seott 
Brown (eulied by the defendant), a sorter on the south-bound trndtis 
testified thet he and «a waiter named junven were seated in the front 
end of the car, im section 97 thot he woe fucing forward amd Vunyon 
backwards that the plaintiff wos facing fervard ond that when the 
train hit he woe knocked agains’ the Waiter’an¢ the uaid, if I ean 
remember wall, slid under the sont, under the avaty* that he wae 
knocked sgaimat the walls thet he sow her dame¢dately after the 
Goliision, but mot sftervarde; thet he sav no morke of injury on 
the plaintiff; that “efter it hit, I «se dawed « Little, and when 

I woke up I gaw her under the sents" snd do not know whether or not 
she wae thrown forward amd buck. illic umyon, « wedter (ealied 
by the defendant), teatified chet the firet he sae of the slaintirt 
after the eravh ehe wae cravling owt from unéer the weet and getting 
off the floor; thet her fect were under the seat and ehe was on 


her beoks thet he hud two teeth knocked out emd hie beck was hurt, 
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and that twenty or teenty-five winutes after the secident the 
plaintiff agolied aoe iodine to shrasions on his faces that he 
di44 mot eee samy cppterance of tajury about her s& thet time anc 
ghe did not claim to him thet she wes injured, and he dig not 
notice any limp in her walk sm did mot notice her hold her handa 
to her stomach. Om ereseeexnminstion the folloving eceurred: 
"Q. You did net watch her: you wera not thinkinz ebout sizing 
her up, to see how she «es getting around? 4. Fo, I woes pretty 
well crippled wo myrelf. Gs ‘She might heve xalked, and limped, 
and ehe might hewe welked amd held her side, for «mything that 
you know? A. Yes, erenuse I don't imow wheather she aid, I con't 
know." The eitness further teatified thet ebout half an hour 
after the secident he was gerriad ta the hesapitel. 

The defendant enlice oe experte thres doeotere, Tenney, 
Aste ant Culbertoon, ond « lone lerpotheties. quertion wes put te 
each of them, and cach anewored that, braced upon the feeta aseumed 
im the queetion, 16 exe hie opinion tht there weg no causal 
relation between the comditione feund «tb the time of the operetion 
am July 23, 120%6, and the injury receivec by the hypetheticenl 
patient im the railronc wreek. Ag has been repentedly eadd by 
our Supreme Court, testimony of taoia chmrvcter ig merely the opinion 
of the witness besed upen the frete aexumed in the hypothe tienl 
question, amd it ie for the jury to dctexvming ihe truth in regard 
to the asgumes feote, ee vell as any others which mich: tend te 
confirm or mocify thelr veliamee upen tae opinion given. (fee 
Pubry ve fhe Chieseo City By+ Gos, 239 Ill. 348, B52, and canes 
Cited therein.) “hide it is the lew thot if the material facts 
in, the case are in dispute the party examining the expert witness 
mey include in the Rypothetienl question only theae facte ase tend 


to extabliek and fHirly present hie claim er theory, nevertheless, 
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"it ie for the jury so determine the weight and value of auch 
opinions whem concidered in connection with all the avidcence in 


the cage.™ (City ef Chicago v. Didier, 227 [1]. 571, 530.) In 





the instant case, if tne jury believed certain material facta in 
proof besring upon the subject wmatier of the hypothetical question 
and not inecluced therein, they would be Justified, in our epinion, 
in giving little or me wolght to the sferceniad anewers of the 
experte. A great deal of evicemee that etrengly supports the 
plaintiff's thoery of fact and thot tenis to rebut the defendant's 
theery of fact wea omitted from the question. To illustrate: The 
question ignores very cseential perts of the uncuntroverted testimony 
of br. Scott, who performed the operation om the cleinsiff in 1922, 
vize«s, that in his judgment the inflamention thet clesed the end of 
the right EBallepian tube mest grebably came from the appendix; 

the nature of the teats he made to determine if the plaintiff 

had any venerenl disensey the testimony that when he removed the 
appendix anc the tube there was ne infeetion of the other genital 
organs, and that the plaintiff made a fine recovery. Dr» Seott 
waa very positive im hie testimony thet there was ne infection 

of the genital organs that remaimad after the operation. The 
hypethetical question ignerss the uneentredieted teutimeny of the 
plaintifi/trom the time of the opoarntion im 1922 untdl the time of 
the accident she enjoyed good health, felt well, ena "active and 
worked,” and that from October, 1925, until the «cclddent she “never 
missed # tripe" It ignores the testimony of Dr. Holloway that the 
Plaintiff developed peritomitia from the contusions thet the flow 
of blood from which the plainticf suffered after che aecident was 
menorrhea, thet is,» a flow thet is nol mormal, and it euoumes, in 
the question, thet the flow was “irregular menstruation.” It 
further igneres Dre Solloway' » test imony tint perdtonttts developed 


over the whele abdamen anc thot an examination shoved a very 
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tender uterus end She% the urine showed some blood. It ignores 
the teetimemy of Sr. Butler thet he made m disgnosia that the 
plaintiff wes suffering frem traum tic peritenitis and that he 
treateé her for thet trouble for several weeks. 1: ignores the 
testimony of Dr. Culbertson thet ths womb end left tube were 
swollen, eoft and baggy, snd save @videnes of « traumatic 
inflemvation., It ignores entirely the foree of the colileion 
between the tvo treime and the «ffect of the acme on the traing 
and many paesengers, It aasumes that the hypotheticea1] voman 
immediately after the sewidemt amc for two and a half to three 
houre thereafter werked continuously and strenuously in the matter 
ef rendering ai¢ te injured persens amd that curing o11 this ¢ ime 
the only unusual thing thet he netioed in her physiesl rendition 
wee a veginel bleeding dischorge thst ahe discovered secut am hour 
and «a half efter the eelligion. It iomorcs the testimony of Uiee 
‘teckton, Bre MeeGradl and the pleintiff ne te the phyades1 cendition 
ef the piaintiff during the time she assisted in takine care of 
She injuredo ‘¢ are gatisfie¢ that the jury were justified in 
finding that the hypetheties1 question did mot fully and fairly 
present «11 the moterisl proof besrimg upon the cueation as te 
whether the comditions thst mace the operstion of July 25, 1926 
nécesenary, were proxiwmtely esused by the accident in question. 
Amé 1% will be noted thst Dr. Temmey, av uell as Bre Aate, 
predicated his snexzer to the hypothetieal question upon the 
ageumption thet “the condition discovered at the time ef the 
operation in 1926 ia « direet eentinuation ef the aame disease 
processes which esnlied for the operction in 1G2U," and therefore 
the jury in determining the value and weight of the anasere had 
the right to teat them in the light of the ewidenee of Pr. Seate 


and other important facts nnd ciroumeteneea in proof. Or. Tenney» 
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aa well ag Dr» Agate, testified thot mone of the injuries received 
by the hypothetienl woman in the collision hac anything whatsoever 
to de with storting up the trouble that wao afterwards Pound. 
Ae thde teatimomy is completely rebutted by eortain indisputable 
faets im the coce and is contradicted by the teatimeny of Dr, 
ulberteon, alse an expert for the defandent, it is entitled te 
very little weight. The jury also hac she right in cetermining 
the weight thet should o¢ atieched to tae teatimony of Ur. Tenney, 
to take inte consideration the fuot that he eamittied that he had 
"served ao an expert” for the defendant company for four or five 
years and thot he had testified in thst eapnchiy in tweniy-Tive 
or thirty ¢ oce@s 

The plaimtiff di€é mot put a Hypethctdesl question te 
any of the doctors she culled ami the defandent argues at come 
siderable length thet the pinintif’'s ove is thereby areatly 
weekeneds ‘“@ @mil to see any foree in thie argument. DPootera 
called by the plaintiff testified toa the conditions they feund 
and gave their diagnoses of the couse of the conditions. Under 
such a state of the evidemee 14 wee wimeceseary to put a hy- 
potheticsl question te them. 

at she requéet of the cofandant the eourt gave to the 
jury six inatructiona in which the jury were very fully ond feirly 
imetructed ase to the rules of Inw tast must gevern them in cuter~ 
mining whether or mot the operation ef July 98, 1876, vas neoeenit ated 
by the injuries. Under the faets of thie case, tae question 
whether the conditions for whieh the operation was performed in 
July were the recult of the accident, we plainly ome fer the 
jury (see Sehtaler v. Grane Co., 214 Ill. pp. S67 (eertiorard 
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Mays 221 tll. 530), ond the jury by their ver¢iet have found 
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tube on July 38, 1926, was a proximate result of injuries 
sustained by the pisintiff in the train eollision, and sfter 
avery careful study of the record, ve have reached the con- 
@lusion that that finding ia net menifeutly against the weight 
of the evidenoe in the exse. In fact, “2 think that finding 
wae fully justified, under all the evidence. 

The defendant claims thot the amount of the varcict 
4s greasly excessive, but this contention is baeed upon the 
aseumption that the disexsed condition found to exist in the 
plaintiff's womb and left Tallopian tube in July, and which 
necessitated the surgical operstion of thot date, was not a 
proximate reault of any injuries received by the plaintiff in 
the acsident. “hat we have heretefore aaid in this opinion 
sufficiently disposes of the praesent contention. “e might add, 
however, that after a full considerstion of all the evidence 
bearing upon the question of demiges, we have reached the 
canclusion tins the pmount awarded by the jury is net exeesuive, 

4m able snd careful trial judge saw fit to enter 
judgment on the verdict, and it is moteworthy that the defendant 
hes not seen fit to question « einale ruling ef the trial judge 
savé in a single instance wherein it insists that the trial court 
should have inetrueted the jury not to avard the plaintiff’ any sum 
by way of damages on eccount of the aliments and disabilities - 
of the plaintiff for which the operation wae performed on July 24, 
1926. The defendant hae had a fair and impartial trial and the 
' Judgment of the Cireuit Court of Ceok county is offirmed. 

APFIRMED» 

Mr, Justice Gridley concurs. 
Mr. Presiding Justiee Bornes specislly concurring: 
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of evidence relied on Sy pladmiiff te ahew thet tim accident 
wae the proximate couse of the condition necesaitating the 
subsequent opsrution, involving o# 45 doea technical and 
seientific knowledge that should be adejustely furnished 

te a jury before 1¢ could intelligently pass upon the 

facta, and while plaimti??’ ¢in not undertake te refute 
defendant's expert evidence on She aubject which was 
wuaguestionsbly competent, and might eassily have been refuted 
if not weli founded, vet I am umable te aay that the verdict 
ig senifestly agaimsat the evicenee, or that the infcrencer 


drawn therefrom in the opinion are not jvetified. 
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PEOPLE OF THE STate oF 

ILLINOIS ex rele Robart 

EZ. Crowe, State's Attorney, 
Defendant in Error, ERA PO RUBICIPAL 

Vo 


BILTON PENNY and QNOKGE Fe RAY, 
Plaintiffs in <rror. 


COURT OF CHICAGO. 


Impleaded with Roy 5. Pipes 
amd Yalter T. Laraene 


Seger Rance ag eR TO hn Oe Nt Meet ae 


BR. JUSTICE SCARLAN DELIVEiGE THE OPTION OF THE COURT. 


Qn December 24, 1026, two informations were filled in 
the Kunmicipal Court ef Chiesgo, churging the defendants Key &. 
Pipes, Milton Denney(ealled in the information Milton Denny), 
George “. Hay end Yalter T. lureen with a vielation of the . 
ihlineie Securities Law. (Cahill's Ste, ch» 32, seee 254 et segs) 
The defendants Sipes and Larsen were gronted severances and the 
ineatent ensee were tried only as to the plaintiffs in error, 
Miltom Denney an George Vs Hay. The defendantea waived a jury 
amd the two causes were submitted te the court, anc, after heoring, 
the defendants were found guilty av chorged im exch informs tion 
amd a fine of ©7500 as to exch defendant was impoesd im each onves 
On motion the inatent ence was consolidated fer hearing in this 
court with People of the tate of Illinois, ex rel. Nobert ls 
Crowe, state's Attormey, vs Milton Demy and George Y. Ray» 
Impleaged with Koy 9+ Pipes amd Valter T, Larsen, Wo. 32185. 

The informition im the instant case contains four 


counts. The firet alleges that the defendants, being officers, 


directors, trustees and ugentu of a so-calied comaon law trust» 
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teewits Lae Animas Mining and Niliing Company, on to-wit: 
Cetober 24, 1925, at and within the City of Chieszo, County of 
Ceok and “tate of Lllimets, ¢id unlewfully offer to seli to 
Joseph BE. Macltonalc, eocurities defined by the Illinois ‘ecurities 
Law as Cimes “D* seourities, without complianee with the 
provisions of esid law and «ithout the isquer thereof having 
first filed im the efiice of the Seeretary of the State of 
Tliineis, the statements and documents ae required by said ‘et; 
thst the securities se offered fer eale to the said Hacbonald 
were beneficial interests in es so-called common lnw trast known 
ag Las Animas Miming and Killin: Company anc thet the said 
securities were not in law exemot fram compliance with the 
provisiona of waid Act. YVYhe second count charges the defendantea 
with unlsefully selling to Hacvonald weneficial interests in ssid 
company. The thirc count charges the cefendenta «ith authorizing, 
aiding or assisting the Les 4nimae Miming and Uillins Company in 
the unlawful anls of esid aecurities $c EacDomald. The fourth 
count cherges the ésfendeants with selling said eecurities te 
Baclenald and divers other persons #hes¢e names are unknewn. Yhe 
information in case Boe 32155 is eubstsniially the some oa that 
in the inctamt case, save thet in esee Roe 32155 the complaining 
witmeas ig 4. ¢» Beoweras 

The Las Animac Hining and Milling Campany wae organiaed 
a6 & Common law truat under = declaration of trust dated May 4, 
1926. Kilton Venneys Roy ©. Pipes and Cisrence T. Bush were made 
trustees of the trust estate. The trust estate purported to eon- 
giet of a lessee te curteln aiming properties in the “tate of 
Hayarit, Mexico, known as the Sen Hivwel, Zapepan and Lae Animes 


mines. Henry “. Thornton claimed to be the owner of the mining 
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property and that he purchesed it im the year 190¢. on July 

22, 1924, Thornton entered into a working lease of this property 
with George #. Ray and Charles D. Dubois as lessees. On Auguet 
29, 1924, Bay asd Dubois entered inte a contract with cone -verett 
G@. Bailard. This contract recites the making of the lessee between 
Thornton ané May anc DuBois andi that Aay and DuBois desired to 
obtain tae eerviecs of Saliard to raias neceasary funds to carry 
out their csligetions under the saic lease “and it ise agreed that 
if second party (Saliard) upen inspection of the properties, finds 
the representations made to him ami to the firat parties (Rey and 
buBeis) by Henry ¥. Thormton are true, thet he will reise the 
funds in accordance with the mining ivase and the first parties 
agree, in consideration of the services of seeond party that if 
after inspection of the propertice by second party, he, the ruid 
gecond party, so directs, te organize a cerpor:tion end to tranafer 
to gueh cerporstion the eaid mining lenses, issuing to enid second 
party 55 per ewnt of the capital stoek with 46 per cent thereof te 
be retainec by first parties." Ballard failed to supply the 
gapital to operst« the wines, anc on April 20, 1925, he wos 
notified that he hid ferfeitec hie rights under the sgreement 

of August 29, 1924, ami that sald agreement was terminated and 
cameelled. On 4pril 1, 1024, Thornton cancelled the lease with 
Kay and Vuioie, and therenfter, on April 48, 1925, he ontercd 

inte a lessce of the preperty with the defendant Valter T. Larsen 
ae lessee. iLersen, in turn, tromeferred and sesigned this lease 
to the lee inimes Mining ané Silling Company, the comeon law 

trust mentioned in the informations. Ou October ld, 1904, 

while the lease from Thernten to Ray and JuBeia was still in effect 


and the contract between ey ond PuBeia and Ballard still in Teree, 
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the defendant Ray mede and executed a certain ascignment, which 


contains, intsr alia, the following provisions: 





“SHOREAS eaid Nay and Ougeis have secured a 
financing arreancement which provides for the 
finaneing of the operation ef said mines amd 


*“8HEREAS said arrangement provides that the 
undersigned, George . “ay tagether with Chas, 0. 
YuBois are to have an interest equal to 45% of the 
net profits made in seid mines, which intercat hae 
been divided inte 90 units for the purpose of 
meking « division emong thoze now and thease to 
pecome interest in sudd provite ane 


"WHEREAS gadd George ©. Ray has retained fer 

himself 50 unite - Now, therefore, in consideration 

ef the eum of Seven fupdred and Fifty Colinre, puid 

by Js 8B. BeacDonald, the reecipt whereef ia hereby 

acknowledged, the eaid George . Ray dows hereby asuign 

and transfer eli hia right, title and interest te one 

wnit of his share to te the property of the said 

Je Be Heelonaic, hie helrea, executere and asolgne. 

“amd the eaid George %. hay agrees that he will . 

transfer to the order of anid J» H. Waclomald as secon 

ae corporstion er ayndieate is formed an instrument 

either stock eertifiernts, or eertifiente or partioips: ting 

reyslty agreement or cny other paper representing ssid 

unit which shall be of the game proportion as this 

unit bears to the whole.” 
This ssuignment was witnessed by the defendant Larsen and wae 
handed to Maclenald a fow days efter January 14, 1925. on 
January 14, 1925, Hechonald, in payment of the 0750 mentioned 
in the essignment, issued a cheek for £750, payable to the order 
of Larsen, and this check wis imdoraed by Larsen, Kete Wood Ray 
and Geo. “. Ray. It appears that Wacvenald wes an ole friend of 
Larsen, and thet he made the investment in question beenuse he 
thought 1% would help Larsen and beeauee of his understanding that 
Larsen was te be elected treasurer of the corporation contemplated 
in the said assignment shen the seme wee formed, and wan ¢o have 
charge of the -merican end of the buginess. About the Lat of 
January, 1926, the defendant Lerven handed to BacDonald the 
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*Sapdtal $2,000,700 .00 
Yumber Benefieisl interests 
28 10,000 
Las Animas HKining and Hilling Company 
{net ineorporeted) 
4‘. Conmoon Law Trust 


fhis Certifies That J.MacDonald, is the holcer 
ef fen Thovueand BSencficinal interests in the Las 
Animas Mining and Milling Compemy, fully paid and 
nou-asseacable, subject to Declaration of Trust, 
ereating said ine onimas Elning em Milling Company, 
dated Mey 4, 1925, and recorded July 23, 1025, in 
the Neeerder's Grfice ef Cook County, [llinois, and 
tremefereble only on the books of the Trustecea in 
person or by Attorney upen surrender of this 
Certitioate properly endorsed. 

In “itneas “hereof, tae Trustees here issued 
this Certificate om thie the 24th day of Gatober, 
Ae Be 1025. 


Las Amimas Mining and Milling Company 
By Hilten Lenney and 
President of the Benrd of Trustees 


(Seal) 
Attest: 
Rey S. Pipes, 
Seeretery 
interast 
$2.00 
Bach" 


The evidence showe thet this eertifiesnte beers the signatures 

of the defendants Denney and Sipes. There ie no other evidence 

in the record concerning thie certifieste than what we have stated. 
The defendants contend, inter alia, that the Feople 

failed to make out a prisia facie case against them im the inetent 

ease, an! after a careful «tudy of the recerd we find that there 

ie merit in thie contention. The comon lew trust in question 

Was orgenized May 4, 1925. Phe certifiente te Meelenald was 

‘issued October eh, LOLh, and 1 wae setuelly handed to him by 

Larsen on January 14, 192@. The gravamen of the charge in the 

information lies in the selling or offering $5 sell the certificate 

in queetion co Kaclonald without compliamee with the Illinois 

Seourdties Law. There ig no svidenee im the case that proves 


or tends to prove that the defendants er sither of them,in person 
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er by any agent, after the formation of the common Ise trust 
offered for anle or sclé t6 Heclonaid the certificate in question, 
er that they authorizes, aided or sasisted the Las snimae Mining 
and Hilling Compsny in the unlavfwl ssle of said certificate. 

The Seaple contend that the evidomee with respect to the sassigne- 
ment of Octeher 14, 1924, and she ssysent by Baclenald of © T50 

in commection therewith, :=xen in comnectien with the cslivery 

to Maeconald of the certificate of Ccteber 24, 1925, sakes out 


& prima fucie exse. Ye cannot agree with this contention. The 





assiznment in question vas exccuted nearly seven momths befere the 
organization of the comson law trust; the $750 wes paid four months 
before the organization of the trust. The agssiznment ef the one 
unic from the defendant Kay te Hacbonzld esas based upem the agree- 
ment between Hay ami buSeis and Baliard. After the making of the 
ageignment and prier te the orgeniastion ef the trust estate the 
eontract between Dubeis and Hay and Ballard vac cancelled, ae waa 
aise the lease from Thernton te buSeie and Hay. In our Judgment, 
the preef as to the escienment ef Geteber 14, 1924, ami the siving 
ef the check for ©7509 by Larsem iz net competent evidence tending 
te prove the charge conisined in the imetant infermetion. It 
follewe, if se are righ: in our jucgment, thet the Peeple failed 


te sake gut a prima facie ease. 





The jucgment ef the Zanicipal Court ef Chisaze in the 
instent case, No. 32164, must therefore be revyerged and the 
eause reminded. 

a@ bG case SG. 55155, the dcfendemts contend, inter 
alia, thet the proof for the People shoss that the entire 
tramesetion in relation is ihe sale to the complaining sitness, 
Bowers, occurred in Sak Park, Cook County, Illinois, and beyond 


the corporate limite ef the Gity of Chicaze, and that «< the 
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Mumicipel Court sf Shlenge bes so jurisdiction to impose 
penalties im criminal «ctione committed beyeme the territerial 
limite ef the City of “niesse it had no jurisdiction to try 

the éefendante im tae imstant ease} that there is 2 substansicl 
and fatal veriamce betewcen the plesiimgs amd the proof in that 
the inform:tion alleges that che offense im question seeurred 

in the “ity of Chiec«go, eheress the uncontradicted proof shoes 
thet it eecursed in Gak Sark, ook “ounty, Iliineis. ‘Counsel 

for the People sdmit that the entire tramesction charged in the 
instant information tock place in Oak Park, Jilinois, am beyond 
the limite ef the City of “hicesco, and 1% is spparest from their 
arguments thst they have acriows coubis as 40 whether the can- 
vwiction in the imatamt csse enn be sustained. in the fourth 
count ihe cefencents sre eharged iin eslling *to ics ©. Zavera, 
and to divers other persons «hese namcz are at the presemt time 
unknown” (italics ours), and counz¢l] fer the Feeple aay thet the 
evidence shows that the dsfendents s6ld te persons net specifically 
mentioned in the information im the City of Chiesao, accurities 
ef the commen lew trust, and they sek us to determine if the cas 
of The People v. Love, 210 Ill. 553, ia am autherity that would 
euppert the cemviction umder the imstent infermstion end uncer 
euch proof. ‘e can Find sething in the opinien in the exee sited 
tuat voulc earremt ue im smewering ihe question in the «ffirmetive. 
In the pert of the opinion called to sur attention by tke counsel, 
the court merely BRelds that evyicence of tramacctiens of the 
éefencontas in ith«t ense concerning eales of steck other than the 
sale to the compisiming witness wag aémwiscible far the reson 

thet parsgraph 1 ef acction 5 of the et ezempte ieclated sslea, 
amd the evidence «as competent te snow that the sale cho eged 


Was Mot sm isolated ome. The isneusge im the fourth count, 
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thet ia relicd upen by the toumeel for the Feople » waa intended 
by the pleonder serely te negative the #xempiiens cmumerated in 
seetion 5 of the statute. Ii wasn st firet shousht thet such an 
allegation was necesuary, bui the cupreme curt, in The People v. 
Leye, supra, ip-> 567), Hele thet it wae not necosesry in an 
indictment wader the «ect ic <uectian, to negetive the ssid 
exemptione, <¢ the. in a gattar ef cafense. [4 is fundamental 
lew thet a defendant im an indictment or infermetien must be 
charged with «a apeeific offesse and thet the presesution muat 
prove the offemes 42 tharged. sree? sf 2 suparate and éisctinet 
offenses, in iisu ef the ome cherged, would met earrent a con- 
wietion, even theucsh the cefeudant camsented te be tried fer 
the separate anc cictinct offense. The People im exse Eos 32155 
ehargec thet the venue of the offense wan in the oity of Chiengo. 
Fhis wee a @ateriai sliegation and the evicemee feile to sustein 
it. oereover, the presi shevs thzt che offense chorged vse 
Gomeitted without the territories? lisite ef the City oF Chissze 
amé therefere the #unicicul Court ef Chiesso wsa without juris- 
a@ietion te try the cofemdamt for the effence shown to have been 
committed by the proof. (Miller v. The People, 230 Ill. 65.) 

The judgment in the imstamt cnse, Ba. 32154, «111 be 
reversed anc the ¢nuse will be romanded. 

BiVSESED AN}; REMANDGD. 


Barmes, ?-« Jo, amd Gridley, J«. coneure 
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PROPLE OF THE STATE OF ILLINOIS, 
ex rel. Robert ©. Crowe, State's 
Attorney, 

Pefendant in Srror, BRAGR TQ 


Ve EUNICIPFAL COURT 


MILTON LEERY and GoCRGE %. RAY, 
Plaintiffs in <rrer, 


OF CHICAGO. 


Implesded with Hoy S. Pipes and 
Yolter fT. Llarsene 


Re Fae Ment Mit” ie tlt A, See gt Mans de ji Mi 


MR. JUSTICE SCANLAN DELIVERED THR OFINION OF THE COURT. 


This ease wee consolidated fer hearimg with ease Bos 
32184, People of the ctate of Illinois, ex rele Roberé 2+ 
Srove, “tate's Atiermey, vs» Milton benny ane George "s Faye 


Implesded with Roy &. Pipes amc Salter Ts dersen, in which 
we have thie cay filed en opinion, an’ in which opinion the 
informestion enc meterie] fecta in the imetanmt case ere fuliy 
stated, anc <e heve therein set forth our ressonms and 
eanclueions touching the mettere invelved in the spsesl in 
the inetent esee, end for the re soma stated in that opinion, 
the judgment ef the Municipal Court of Chiesgo im the inetant 
gape (Ho. 35285} is reversed. 
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Barnes, ©. Jes ané@ Gridley, Js, coneure 
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Appellee, AZPSAL FRUM BURICISA 


Vs COUR? OF CHICAGO. 

HGRAIS gs GOLICLPS IS and 

SAMUEL J. VIAGS, 
Appeliante. 
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WR. JUSTICS SCANLAN DULIVERZED THE OPINION OF THE OURT. 


Jagea Tinley, plaintiff, sued Kerris J. Geldatein and 
Samuel J. Yihon, defendants, im tse dumicipal Sours of Chiesge 
in am action of the first e¢lass. fhe esse wae heard by the 
eourt without a jury ané there was a finding for the plaintiff 
and Bis damiges were assessed at the sum of $4110. Jucgaent 
a8 entered on the finding «nc this appeal followedce 

tae glaintiff wag a real estate breker and sued to 
recover commisaionsa slieced te be due him from the defendanita, 
The defendants were the owners of a tueenty-four-spartment 
building located at 4944-1954 Worth Simesli avenue, Shieagoe 
Thies property was subject to a first mertgage of $80,060 — te 
a second mertgage of 230,000. In the month ef September, 1924, 
the defendantea lieteé the oreserty with the plaintiff; alee 
with three or four other rexnl estate brokers, one of «hom wag 
A» ¥Yexler & Company. Herman Lendfielé «as the owner of two 
Vacant icts, one located om Aedsie avenue and another on 
Laurence avenue, snd also genet certain firat and second mertgagea. 
He wished to exchange hia real estate and mortgages for other 
feal estate and he listed Hie properties amd securities sith a 
number of real estate brokers, one of <hom was the plainziffr 


ang another wxs the anid company. Theat the wieintiff tried to 
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make «a deni between the defendunte snd Landfield isa unmilaputed. 
The dsfeméante claimed that Ghe plaintiff in Nerch, 1925, 
abandoned sil efferts to brime about = desi between the said 
parties and that thereupon A. “exler, of A» “exler & Company, 

whe wag well accusinted with the dxfendants and Landfield, teok 
up the matter end finally sueceaded in bringing about a contract 
between them, but upon esyentinlly different terms from those 

that the sisintiff had used in Ris negotiations. The plaintiff 
denied thst he abandomed his efferte ts bring about a deal between 
the parties, and be claimed thit he was the broker who brought 

the defendants into communicntion vith Landfield anc that He unas 
eontinuing his efforts to consummate 2 ¢2al between them when 

the defendants, for the purpose of defrsudcins sim of his camissions , 
used A. “exler & Company as a mere ¢cumme to clowe the deal between 
the partic#. That Ae “exler & Company negotiated the written 
contrect and consumented the deal between the parties is admitted, 
amd thet the éefendants paid that company a comeaiseion for its 
services in the matter iz net disputed. 

The cefendants contend that “the ettitude of the Court 
Shrouchout the trial of the case was biased, and the écfendants 
did mot receive a fair and impartial trial.® After a eareful study 
ef the record, ~e regret to state thet in our Judgment this con- 
tention is meritorious. The court, withoub the slichteat justi- 
fication, on a muaber of oecacions criticized severely the conduct 
of the counsel for the defendants, and it is clear from the record 
that the court throughout the trisl showed = pronounced bias in 
favor of the pleintiff. 

the defendants comtend thas she trial court erred in 
admitting in evidemee plaintiff's exhibits three amc four over 


their ebjection. The «ritten agreement between the defendants 
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anéd landfielé wee dreen em <pril 11, 1925, and the deal was 
eonsummated on the 13th or 19¢h of ‘pril, 1925. Ylaintiiff's 
exhibit three is a carbon cepy of a ictter that the plaintiff 
Claims was mailed te the defendant Vihon an April 29, 1925, and 
plaintiff's exhibit four is a carbon copy of a letter that the 
Plaintiff claims gcse meziled to the defendant Oolestein on the 

game date. The defendants objected te the introduction of 

these letters on the groumi that they were self-serving, bat 

the court overruled the objection amd ecdmitted the exhibits in 
evidenos. ach of thece contained (inter alia) the following : 
‘Uy, Berman Landfielé has netified us thet he has purchased 

your building, at the sbeve adéress from you, which we submitted 
te him on Barch 25, 1925 (and netified you te thet effect), siving 
ag part peyment mortgages anc properties {as per the list sub- 
mitted to you, in this office, om April €, 1925) amc that this 
office is entitled to our ecomciczion om the aale.” These letters, 
written sftex the rizhtes af the slaintif’, if any, had beer 
éetermined, contained eslif-serving declarctions thot related to 
éontroverted queations of fact, ani therefore should net have 
been admitted in evidence. 

The ccfendants attempted te prove by -exler, the real 
estate broker who tonsumentec the deal between Lamdfield and the 
éefencentsa, that he, exler, was the procurimg enuce of the sale 
te Landfielé. ‘The court at first, am objection by the counsel for 
the plaintiff, refesed t¢ allow the eefendents te sake the ¢ esired 
proof. rem the statements sade by the court it is aposrent that 
he was very strongly of the opinion that the evicence offered wag 
mot edmiscible; in feet, ths counsel fer the <¢2ferndante wan ree 
Duked by the court for ctatine =mit ke wished to prove. The court 
fimally said tht while ne ¢id mot think the evidence was adaiasible 
that he would let the witness “tell his etory" te prevent any 
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errer in the recerd. The viimese waa then allewed to give his 
testimony, but the defendants contenc, and «¢ think with some 
resson, thet it is apparent from a reeding of the transcript that 
the trial court gave ne corsiderstion te this testimony and allowed 
{t to be given for the mere purpose of preventing errer in the 
recoré. The testimony in cueetion sae elesrly relevent te the 
fasues involved (see Sedshaw v. chincler, Gens Boe 51510, Tile 
Appe Ctes amd enpeg citec therein), ami it was highly lesertant that 
the eourt sbheuld Kave fairly and impsrtially comsiderec the evicencee 
Se are disposed, im the present case, to give serious eonsicerction 
to the imatant complaint of the defendants becsuse of the general 
attitude of the court im the satter of receivinz competent evidence 
seught te be adduced by the defendantae. To illustrate: “hen the 
counsel fer the defendants ran crogss-exsmining an important sitness 
for the plaintiff on mattere germanc to the evidence om direct, the 
court etated that the counsel] was rambling snd atiompting tc put in 
"es let of stuff" that was instimis ible, but rather then have any 
possible errer in the record, anc te prevent the defendants from 
taking sdvamtege of ithe point, he would sllow the questions to be 
amewered. On another s¢eagign, when one ef the cefendants was on 
the etand and Bad given competent evicenee, the court atated that the 
evidemes hed aething +6 de with the igmaesn am if the cace were being 
tried by a jury Re ~ould cstrike it owt and imsitvuct the jury te cize 
regerd it, Bui thet as the ease eas seine tried by the court he would 
tet it stand. It weuld seem ss theuch such ef the evidence intre=- 
eueed by the defendante wag admitted by the court solely far the 
purpose of aveicing error on appesl.e 

fhe defendants cite a number of other instances in 
support ef their contention thal the ¢ourt shewed biss against 
the defencamts, but *e do net deem it necessary te refer to 
these. 
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The defendants urge a number of other pointe why the 
judgment showle be reversed, but in our view of the ense it is 
met ASceasery te eomeider suy ef these. . 

Ag this ease aust be trise again, “e purpozely refrain 
from analyzing anc commenting on the evidemee. “e are satisfied, 
however, after a careful atudy of th: record, thet, under all the 
proof, thie is mot « esse where the oresent judgment could be 
sustained, netwithstenmding the errere comulited by the trial court. 
The defendantea have net had a fair and impartial trial ané the 
jJucgment ef the Mumicipal Court of Chicazge should be and it is 
Freversec and the cause le remanded. 

BEVERSEG SHL BSBARDAD. 


Bernese Be day and Sridley, Jes SOUCUr. 
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SAMUEL Re HGS, } 
Appelian 6 » Aorlal, FROM RUATCLPAL 
Ve ; QOURT GF CHICAGO. 
ABARTH LOCK & ALARM ; 
COMSART» a corperction, 
ABP@ALOS « 


M&. FUSTICS GCANLAB DSLAVERCD THE OPIEIGR OF THE COURT. 


Thies is en appeal from a judgeens for couta entered 
by tee “umicipsai court of “nieage iu faver of the duvtendant, 
Anakia Leck & Alsrm Company, @ cerporetion, eud against the 
phaintiff, Samuel As Auby. The ense wan tried by the oourt 
without a jury» She plalatis? sued bo recover baek Tram the 
defendant the principal awa of $1000 and acorued inbereat, . 
which eum he had depeeited with the defendant, on Jume 2), LOS3, 
in accerdamese with che terme of a written contract executed 
by the purties on that dates 

Thies gauaé, upon a prior juiquent, eure reviewed by 
this court im Suby vo 4uskin Lock @ Alerm Company, 241 f2i+ App. 
G13, ad it appears Crem the oginien filed that « secomd amended 
etatenent of claim of the plaintiff was, on motion of the 
éefendamt, stricken fram the files, amc upon the plaineiff 
electing te stamc by the stutement of Gledm, the trial court 
entered jucgmens agnimst sie for costa, from which jucguent 
the plaimsiff appesied.s thie court held on that appesi that 
the plainoiff's etatement ef claim eteter a exuse of actions 
and the gucgment ef the Kumileipad court eae vevereec and the 
qnuse remands< for further provcerdings: ‘49 the former opinion 
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utates in deSail the glaimiiff's eludm, a» shown by his state- 
gmt Of claim, it is amneceasery te reetate 14 here, The 
defendent, by itu smended af didawit of merite, filed after the 
reversal of tac formey Judgment, simitted the execution of the 
weitten sontract «a6 forth in ploimsaff's statement of claim 

anc admitted that the plaimii’f deposited with 1% the gum of 
VLOOS, 668 provided im the contract, amd tht sadd sam wes to net 
Qa a port payment for the dclivery ce tne claintiff ef the initial 
supply of $4800 werth of protucta Enownm ao Anakin Lecks and 
‘Alarms; amd the defemiant averred thet the balance was te be paid 
on or before ‘uguat 1, 9c 5 that the defoniont wae vrendy, rilling 
ené eble at all times t6 deliver te the acdd Blaintiff the sadd 
dmitiol eupply of ite products, but thet prior to Jucust 1, 1923, 
the plainwiff notifiec the dxufendant thet he would cet Gerry out 
the eentract amd thst he refuse: to abide by or be bownd by its 
Sefme ami refueeé to pay to the defendent the balance of the 
payment, ©3800, amd demanded that the dafoncemt return to him the 
$1000; the defendant demted that 16 euvteined no damage by recson 
of plaintif<'s refumsl te somply with the terme of the contract, 
and it alleged thet 16 het eueteimed demoges far in exerss of the 
amount ¢Laimed by plaints that the defendant had lost tha anle 
of the initial supply ef mecehemiise andi tne pretite theregm, and 
that dite prefite em andd imitial supply of ite merehundiee ea sold 
te ploimtifft, efter deducting all caste of wenafacture and 
tranepertintion, bed the plaintiff earried ows the terme of the 
ventract, would have beam [16505 the cofendant further alleged 
that by amd undasy the terme of the contract 46 was obliged te and 
did pay out the aum of $1000 for preeurimg tae contract with the 


plaintiff, and thet in order te preeurc another representutive 
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for the tercdtery in question the cefendent von obliged to and 
did expend, aider the torms of the contract, the gum of FILE; 
the defendant denied thst by ihe terme of the contract the S100 
Was & pomeliy, and averred thet it muat be tegardec aa earnest 
money amd te se forfeited as liquidated dammuaese 

Sn tbe pinion of the trial court delivered at the 
eomelugion of Vhv Gviuvmee, Re held Sast the evidence showed 
thet the pleintiff ¢46 not perform the contreat om hie part and 
that he vefurec to custy ous the eame ami that omder the terms 
of the contract the $3950 waa to be comalderec es Licuidated 
Qummgee aad not ad @ ponidiy, end that the defendant had the 
rigst to yeiein the O20. Une court thereupen mace 4 finding 
fer the defendamt spon sale judement ana enterede 

The sleintif’ bere contends “go @ pYe@position of law 
that under the plesdimgs, the prior dseigion of the Appeilate 
Court ef Tl,ineda, Firet Divirict, in thia cance, and under the 
evicence introcuecd, the money reteinec by the defendant waa a 
penalty amd net liguideteé cxmaguay therefore, she issue of the 
amount of dumiges Waa a quéation of feet. * * * thet ne 
competent preci uf demges heaving been introduced by the cufend- 
amt, the plaintiff sade a prima fusle cane for receverye" Tt is 
emtirely wineecevery for use to determine the question as to 
whether, uncer the terme of the contract, the 01600 was a penalty 
or Liguid«ted dawsges, ac we are setiafied, efter a careful 
eensideration of the recerd, that it wos preven by competent 
evidence thet the defendant? sustained damages in exesas ef 21060 
through the breich of the oomtrsct by the plaintiff. 

The plaintiff’ contends that the contract in cueation 
was mot binding between the purtieay thet 24 wae wedded fer leck 


“0 


das et Sogli¢o. ase fen Bea, eat setsasup ak eeoe tower te 0% 
{HE9L) te same odd .toondees, ane ‘te eurnoe, ate tobe a Daina ‘RS 
OGL) wes soaxdaes aye Re amos ome yd gal? Seles amano es wats 
FHRMLAG. ae. SehraQet of sage sh. donekd. Saree ieee aw brewg, a aew 


on oy peed bedands gel ga, hesholae> oe it foes: ‘conus 
as ta borovited veee iakne add 2a. apdagye. ada I 


vewaste ones ye ot) east ates Sa 4 Daeg site, ‘me andeysoone 
atin faag nid om Syskduem one ae tieq. Pah ably. Yhdabata- oad dats 
wma Ra taba Aaah des she ele i eivae. ad peuattos, ot teat. 
| _ bedentupht on berodianon ad Bi maw OCDE eats dowtdano esis. Fe 











“asia Son dnaaneten es dasa aes a yehaneg Bak. AO AGA, avgonat ; 
— & Sine mOguTITed) 7 tape oat MOVs uid wakes we ef sitaks 
es sdaue rma aw Seog att, stydaier fae al dsonet9o acl, ie 
wal t. wos 2aegesd & ail wbaatesen, xed vUsmlate oat. in is ee 
etakioggs sabe te asatost team, we oped coala | ae, tones, same 
wie aot bets a fame adhe wh adoaxenks saute eahomesst 38, Sue 
8 Bow aasaaee 208 ate we bemkesox yosiem, mike shee beraayt -" 
a te stoak ate sorelousdt fe BBD bad, 2a Yt Laci 
ee fade wee. cshgiaal te woLS aup a ae | angen, » « 
“betes ons qe boswanndst mood gntvad oogemed | am , D.. 
si at _“equavones ca% gee ehont enki & some, rhemtata eas aa 
| os Bu modauoug ego eehareeses #2 gat es ‘SRR OD NEE, vdentiae, 
welome & naw OCs ova eJaondage oy fe amend one OSRM. atasd oriw. 
— titteuwe a coghe deta bese eo Oe on sergomeh Sotahinphs x0, 
anes oqows we RevenE Baw oh take gheeyes ial W aeliorbtumee 
ao0s$ te aanane ath wage Seehad oe faobsetes oF? coms oomedhye 
sWaheakale ome oe Soersaws etd Wo Bones ade atyeords » 
“wetteasy ni teardeoe vid gtd shmetaoe Vermiake at ait 


ay hay 
mos wot bher ane as # cake tuadi reg wed Roond es, pane sen.eee; 























ye 


ef mutuality and fer uncavtaiaty im material previsione; that it 
au unfair, vague enc indefinite. 1% fs a cuffielent answer te 
this contention to @esy shat the record eclenrly diselosces that 

tha plaintiff im the trial court precesded solely om the theory 
thet the contract in cucetion wee & Sinting onc dSebee@en She 
pertiags, and, uncer a well Gatadlishee rule, the Bledmiag? gasnet 
sovanes © theary oY regovery in thie court cifferemt from that 
presented im the trial eourte (Ser Lewy v. Otendord [levator Coes 
286 Tlie 295; City of Chienvo ve Sdldman, 240 fll. <18.) 

The plaintiff next comtends thet there wik me compotent 
eviceuee tending te prowe a breceh of the contrast by the plaintiff, 
We find mo merit in thia cuntention, The trisl court found 
that the plaintif! 44¢ not parform the centrect on his part 
am thet he grofused te curry eus the semi, ond, in our julgment, 
competons evidence in the reserd Sully susindna this Minding. 

be Find moe substantial ervrer in the recerc, an’ the 
juécgwent of the Municipal Sourt of Chies@e wild be wf trmede 
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Fe X. GUNS, for use of 
ARTHUK ¥. KENNSY, sic’ suites aes on 
Appellee, APVEAL FROM MUNICIPAL 


Ve COURT OF CHICAGO. 


ee ee eee 


VIKING CHENIGAL GOAPOCRATION, 
& corperction, 
AppelLiant. 


MR. JUSTICE GSCARLAN DALIVSRSS THE OPIN OF THR COURT. 


Arthur FF. Kemney, plaintiff in the court below, secured 
a judgment for $250 in the Sunicipal “ourt of Chicago, «gainat 
Fe Xe Owens. Thereafter the slaintiff enused te be issued a 
garnishee sumuone againet tho Viking Chemical Corporation, a 
corporation, the eppellant here. The summons was returned as 
served "By order of Plsintirf's Asterney” upon "Mies 6. Goodroew, 
Agt. of euié cerperation. * * * The prasident, secretary, 
superintendent, general awent or other officera of waid cerpore- 
tion not found in the City of Chicago.” A conditional judguent 
by default was entered acsinst sei¢ serporstion anc a geire factas 
was then isasuec sgeimst 14 ce shor cause why the conditional 
judgment should not be confirmed und made final. ‘ervice of this 
writ was had upom the asid garnishee by ceolivering a cepy of the 
game to “Mise Goadrew, Agt.e of asic eerperution * * * The 
President, Clerk, ‘ecreteary, “uaperintendent, General Agent, 
Cashier, Srimeipal, Director, omeinewr, Comducter or any other 
Agent of said cerperstion not found in the City of Chicage.® 
Pinal judgment by default wne then entered agsinei the eadd 
garhishee, on January 10, 1927. On Kareh 23, 1927, the gornishee 


presentec a verified petition - supperted by two affidevita - 
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%o the gourt preying that the judgment against it be reented, 

the execution etayeds ami thet 1b be granted lenve to file its 
anewer as garnishee. The petition wae based upon Sec. 37C, ahe 

37, Smith-Ruré lil. Reve “‘tata., 1927, whieh provides that when 
thirty days have elapred after the omtry of a judgment "the game 
ahall not be vacated, set agide or movified exespting upen appeal 
or writ of error, or by a bill im equity, er by 9s petition te said 
Municipal court setting forth grounds for vaenting, setting avice | 
er mocifying the anmwe, “hich sould de suf icdems to cause the same 
ko be vyuosted, wet seidge or mocivied by a bill im equity." (Ital- 
tes oure.) fhe petition alleges thot the garnishee summons, soiree 
faeias and execution were perved upon stenographers employed by 

the petitioners vist the officer serving the writs mace no inquiry 
ab samy time at the effices of the petitioner respecting ite president 
er other officsrea; that no attempt wee made to serve the presidents 
that the vervon scrvine the pepers directed the stenogreaphers on 
whem service van eece to turn the papers over te FP. X. Owens, the 
original debtor; that the etenographers did as they were told: thet 
the scid Owens informed mone of the eofficerg, directors or stock-~ 
holders of the petitioner with respect to the said cerwies, but 
instead concealed the fact of the suit end aervice of the papers 
from them; that the first informition thot amy of the officers ef 
the petitioner had reepevting the action wae contained in a Letter 
from the attorney of the plaintiff thet was received by the 
petitioner more than thirty deye after the final jucdement had been 
entered; that ot the time of the clleged aerviee the said Owens was 
& solsried enployee of the Holiwen Chemienl Verperstion ef Ginedinnatd., 
OShie, whose products the petitioner was then perchasing, the same 


being resold by the petitioner in and »reund Chiesgo} that se such 
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pularded employee, and im order to atinuliate soles of the 
Haliven produeta, the said Owens was peroitted the us¢ of an 
office and two satenozraphers employed by the petitioner, but 
that at no tine way the said Ovens an employes, aalaried or 
wnecleried, ef the petitioners thet for a time he had acted as 
am wneelaried secretary of the petisioners thet the president of 
the petitioner corporstion waa present in hia office in Chicago 
during 411 of the businese houra of Oceomber 3, 19°6, the date 
of the servise of the gurnishee gumoone, an@ om January €, 13f7, 
the date of the auerviees of the weire faciag; that the petitioner 
meyer owed snd does nh ak esadd Owene any somey or property} 
that the debt, to recover which the setion of the plaintiff «as 
brought against salt Gvuene, was 9 purely personal one of the 
said Gvenes; thet the judgmont entered by cefeult ageainet the 
petitioner should be vacated and the petitioner be given leave to 
file ite anever ae garnishee. 

Om April i4, 1927, the petition of the Viking Chemical 
Corporation came om for hearing before the eourt. Cenevieve 
Goocrew testified that she wes suployed se a stenographer by the 
petitioner in ccoember, 1926, and January, 19273 thas she was 
ne longer connected with the Viking Chemical Corperation; that 
the bailiff served the gurnishes sumsons upon har December %, 
A926, ami tole her thet whe should give the same to Mr. Owens, 
amd thet ehe thereafter handed the summons to the lottery thet 
two or three wecks thereafter another summons wae served upon 
her by the bailiff and the latuer tela her so give the eame te 
My. Gweme, amd she thereafter gave the come $o the latter; that 
the bailiff eid not «a werd to her about any officers of the 

corporationg that he juct asked for ke. Gwene; that ehe 
motified no one ¢lise but Mrs Owens about the tee papers served 
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en her. Charlotte &. Fish testified that whe was employed on 

a stenographer by the petitioner in December and January) that 

when the bailiff eerved a paper on her on Sebruary lf, 1927, he 
aeked her if Er. Ovens was im town amc che teld him that he was 

out of town, and that thereupen the bailiff asked her to take the 
paper anc ese thet Mre Owens go} it; thet ene sent it to Bre Ovens; 
that the bailiff said nothing sbout the president or officers of 
the cempany and that ehe ssid nothing about the serviee of the 
paper to amy offiecere of the company. J. He Harmon testified that 
he was president of the Viking Chemical Corperstion; that he re- 
eeived no notice ef any kind about the garnishee summons in the 
ease that the first thet he heard concerning game was about Merch 
lSthy that he wss in hie office in Chiesso on December 3, 1926, 

and on denuary 6, 19273 that the petitioner “owed Gwens no money 
and haé ne property of any king belonging to him that it never paid 
him any salary, and never owed him a cents” Frank MeCormick, a 
deputy aheriff of the Municipal Court, tastified thet he served the 
garnishee summons om the petitioner by lenving a copy of the same 
with Misa G. Goodrow on December 3, 19563 thet he asked her if the 
president or any of the officers were inj thst she replicd that 
they were nots; thot he teld her to give the aumsens to the prevident 
or some other officer of the corporstions; thet he served a motion 
on Kiss Gecdrow on January 6, 1927, and thet "he made the same 
statement to her on that ocenzion «s when he served the summons on 
becember 3, 19263" that he did not tell her to turn over the paper 
to Mre Gwens; tht he woe then serving from fifteen to twenty-five 
aummonsea a day and thet when he served anyone he made a nete of 
the mame of the party served and the date of serviee, and that he 


made anentry in his book the next day ae to the service; that 
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as weeks go by he probably forgeta the circumstances of the ser- 
vices that there wae nothing in particular sbout the sarvice in 
thie ease thet would cause him to remember the circumytances of 
the same, “only the record in the book;* that he had no independent 
recellestion as te the practice he followed «i the time of making 
she serviees; thei he teatified ss he did simply beeanuce ho thought 
he had followed his orcimery reutine om the occasion in question; 
thet he did net know where any of the offieergs were anc did mot ask 
where they wares that he did mot aok where the president or any 
other officer of the petitioner could be Sound at the time because 
his inetructions were to serve an empleyes if the president or any 
other officer "was not there.® At the oonclusion of the evidence 
the trial court stated that he wea of the opinion that the service 
was proper end he thereupon overruled the motion of the petitioner 
to vaeate the judgment. This appesl followed. The appellee hag 
met filed an appemrance or « brief in this court. 

“Tne return of an offieer to a writ, is only prima 
facie evidence of the facte atated by ti; im a proper esne made, 
equity will relieve ageine: the effeets of it.” (veng ve Kamatead, 
@2 fli. 161.) “It hes jong been the wettled rule of thia State 
that a court of eguity will relieve against the «ffeete of o false 
return of an officer, amd that a judgment obtained by means of 
euch a return, without any motice to the defendant, will be set 
apide where third porties have not acquired richtes ean the faith 
of the return and there is equitable ground for granting the relief. 
“here a court hes assumed jurisdiotion ef a defendant on the strength 
of @ false return of service of process by an officer, if the judg- 
ment is inequitable and unjust it will be relieved ageinet in equity. 
Owens ve Henstead, 22 111. 161; otCounor v- Silson, 57 ids 2263 
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Caagldy ve Aubom: tio Time © 
Gity of Peorta, 271 ill. 175, 17%e) dy sme returm is falee and 
the defendant is thereby prevented from setting up a gooa derense, 
he haw o remedy ageimet the bailiff by an action for the falae 
return, or he may file = Gill im equity against the plaintify. 
(Mare v. the Kery Thompson Hospital, 309 lille 147%, 156+) 
fee also Sb. poule & Sandoval Cowl and miming “o+ Ve icwarde €t aie, 
108 fll. 472, where serviee was had upon a Girecter ef the 
eerporstion who had been joinec aa a prrty complainant in the 
aetion. The -upreme Gourt held such serviee voide 

"Hee tion & of the Pxemeidee sat provides that am 
incorpersted company may be served with process by leaving a 
copy thereof with ite president if he enn be found im the 
eoumty im whieh the suit is brought, and if he aheall not be 
found in the county, then by leaving « copy ef the proeeae with. 
any clerk, ge¢rotary, ete. ‘cerwice piuat be had on the president, 
if he can be fowad im the county. If he earnmot be found then it 
may b¢ had on some other offieor mentioned in the étatute. 
(Goodpaster v. Chicago, Wilvweukea & dary Re Coo, 740 Illes Appe 
267, and ovses cited.) Yhe geveral returns of the bailiff that 





“The preaident, sucretary, superintendent, general agent or other 
officers of said corporstion mat found in the City of Chieugo,* 
ie eqguivalemt to « returm thot the said offieere could not be 
found in the City of Chicaso. 
292 Ill. 179.) 





It ig fairly clear from the testimony of the bailirr 
thet he made Ho real effort to serve the president er one of 


the other officers of the defandent ecorperstion nor did he 
attempt to aseertain if they could be found. Under such 
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tircametane¢s Bie return was felee. 2t is apparent that his 
tegtimomy in referemee to the service oF the several write in 

the instant case was based upom the Awstimpbiom toot ne hed followed 
the routine thet he ordincrily practised in similar c.ses and 

tant he mad no independent recollection ax te wAulb setually 
gcourred at the time of She service 6f the sedd «rite. On the 
other hand, Kiss Goodrex and Misa Fish teatified poaitively that 
the bailiff told them te give the papers to Hr. Ovens and that 

he anid mot 2 word showt She presidant or athor offieers of the 
company. The balliff smde meny serviece ench day, but for 

Kies Goo¢row smi Rius Fish the santter of the service was an 
unusual circumstance ond likely te be impressed upon their 
memories. Hr. Ovens wau the judgment debter in the original 
action and his interest im the matter might well tend te couse 

him ¢o cenceal the fact of the service of the erite in the gar- 
nishment proceedings from the pracidens and other officers of the 
corporstion, enmd if the tentimomy of Mige Coecdrow and Mise Fish is 
to be beliewec, anc ve see ne ressomabis gigumcs for coubting the 
some, the belliff told them to give the writs to Orene and they 
@id 30, anc the president of the garnishee eorporntion testified 
that Owens concenled fram the officers ot the corporation the facet 
of the service of the writs. If the bailiff told Misa Geodrow 

amd Kies Pieh to give ihe writs te Ovens and they did go, and if 
Owene concealed from the officers of the sergeration the fact of 
the service of the erite, it is dewbifal, to say the least, in view 
of the decision of the court im St. Louis & candoval Coal and 





wali ane in the instent sage. In any event, under euch ciroun- 


stances, the returns of the bailiff would mot speak the truth. 
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We feel astistied, @apocially in view of the fact 
that third parties have not acquired rights on the faith 
of the returm of the beilif’, and as a good defense on the 
merite is shown by the petition, and as the petitioner is 
merely asking to have the default set wagice and that it be 
allowed te answer, that juatice will be served by granting 
the prayer of the petitioner. 

The judgment of the Banicipal Court of Chiesgo is 
reversed and the ¢nuse ie remanded with directions te the 
court to ect agide the Judgment agauimet the Viking Chemical 
Corporation, a corporstion, anc te allow it to file ite answer 


ag garnishee. 


REVARSKD ANI: REMANDED WITH DISNCTIONS. 


Barn@a, ©« Jog and Gridley, J., coneur. 
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ELGAR LEIS, } 
Appellee, } 
} APPEAL PEGE HUMICIPAL coum? 
Fe } 
; oF CHICAgO. 
ML2TES CLARK, i 
Appellant. } 


BE. JULTIC“ SCAELAR DSLIVERED THE OPTMIGH UP THE GouAt. 


Sdgsx Lewis, plaintiff, sueé Hattie Clark, iefendant, 
im tae Sumicipal Court of Chiescoe in an section on contract. The 
plaintiff sucd ts reeerer upon five promissory Jucament netes for 
#130 exch, and on April 16, 1926, jucgment by confession waa 
entered for $1324.46. On Leptember 3, 1926, the eefendant filed 
SM appearanee and satered a motion to yaeate end set aside the 
judgment amd thet the defendant be given leave to ¢cfend the 
eause 6f action on the merits. Om Geteber 3, 1926, an erder was 
entered “that enid jucgment be opened, thet iesve be and hereby 
ie given to the ¢efendont te appesr and make defense herein, thet 
@ trisl of this ecsuse be hed notwithetending exid judgement, thet 
said jucament stand ae wcecurity and thet executien herein be steyed 
until the further order of this court." nm April 19, 1927, the 
eauze was tried befere the court without a jury amd st the can- 
@lusion ef the evicemce the ceurt entereé the follewing finding: 
“The court finds thst at the date of the rendition of the judgment 
by confession in this cause, there was due from the defendant, 
Mettie Clark, to the plaintiff the sum of £1324.46." A motion 
for & new trinl wes overruled. dJucgment was entered on the 


finding and thie appeal follewed. 
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Sa Resember 20, 1927, om motion ef tae defendant, 
we struck from the recurd She Dili oF 4aceptiena in the 
inetant cease. An the errors sueigned ore based entirely 
upon the bill of exceptiona, the Jucgment of the kunicipal 
Geurt of Chiesage suet be offirmed, and is ie secerdingiy 
SO erderecde 
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Barnes, Pe J., aud Gridley, J., coneur. 
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BARRIS VO¥B, 
ABBELL CS, 
APPTAL FROR BROBICIPAL COURT 
ve. 
OF CAICAGG, 
CALURET BA4TICEAL BARR, 
& Corveration, 
appellant, 
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BELIVSR25 THR OPISIGE OF THE COUST. 


Plaintiff wae a aepesiter in the gavires Jenartm ont 
ef the defendant bank, She shlecet in her statement thet sn June 
4, 1925, defendant charged ser account laureperiy sith *176: teat 
en June 23, 1928, defendant lmprogerly ¢eharged her with the further 
gum ef $100, making # total susunt claimed ef $276, 

The affidavit of merits averred that the sume in each 
inetacce had been withdreen by sese person duly autcorized. The 
eause eas tried by the court. Tuere wae 2 Tineing for slaintifrfr 
and jJudement for $27). The defetidant contends that the Finding 
end Jucjoment are againe? tae wanifest weight ef the evidenee and 
thet the esurt erred im refusing te reesiva competent evidence of~ 
fered in behalf ef the Aefendant, 

The vlaintiff testified that she never watnerited 
anybo4y te =ithdrer the maney m4 414 not Krew that 1t ks4 been 
withdroen: teat sht Hever received eltmer semeunti when same were 
arawn. fie aleo inivaduced in «yitAence her savines bank =a6 
book, wsies shewe deessits in 4ifYerest aueeunte ana en 4iffsrent 
dates from July 16, 1924, to Seteber 7, 1926. it also ehers the 
withdrawsia ef june 4 afd tune 23, 1925, in controversy, and on 
the Baek sf the savings bank peek ancesr zene "By-Laws Kelating te 
Savings Depesite,* =nie: previde in mibstance that Beaxs shail be 
giver te eaeh devussiter in hic: every desesit shall be entered; 


that ne money ¢haill be payable oh seeount of the depesit uniess 
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the deposit beak if sresantes, The byelawe state: 

“ine bank wili not be responsible fer paymente te anyene 
presenting the depealt boek without wrosper autherity, unless 
notice shali have been given to the tank that the book is lest, 
stolen of in istisroser hands. 

*Seekion Je— Ali deneeltors in thie depariment must give 
their wneoutiiiapsal assent te the by-lawe and recsulatisns af 
the tank Feiating tf gavings depesits by writing their names 
in 2 beek to be kent for that purgese, eLich shall centain a 
eooy of sack by-Lawe and regulations. * 

Of eroes«exnuination it develeped inat en June 4, 
$268, sliaintiff wae Living with her asther, but slaintiff aee 
eied that om that <ate ehe asked Ber mother te get S175 fer her 
end denied that she at that time aneke to her ether sbeut baving 
her sister Arma de seo. Ghe etatet, hevever, iat st that time the 
pase boek wag "in my mother’s Sends. I had mothine ts io with it. 
eee By mother kent ites I dasntt enow where she Kent it.* 

Plaistiffts eister Ania testified that em June 4, 1025, 
She ae living with ether meuhere of the family: that she then hed 
& beauly parler, tut cage to her gethar's every evening; that en 
that evening she hud a telk with the elsimtiff; that plaintiff teld 
her #he wanted if get S17G from the defendant bak and eanted the 
Witness te go because her mother could nei talk Bugliah, She says 
that plaintiff gave her the denesit beek, taking it rrem under her 
piliew, sit said, "You ean go with mother:* that olaintiff alse 
teld Her thai the @uney in the bank was under the name ef “Haris 
Veya* and further that if they asked Ker age te eay whe wae bern 
in 1902, Anna eays that the next aercing she went te the bask and 
drew ihe money, Uhe was acked to tell what she 214 at that ¢ime, 
tet an obfeatian eas sustaimes by tue seurt., Ghe asys thet she 
gave the clr] the book and identified the withdrewal slip «hick she 
signed and than reeeived #170. Ths says thet she then went heme 


with her asiher «n4 Ke 





“eq the geney to plaintiff? aad went hack te 
tne shep; teat wiaintiff tess the cone, amd wut it ancer her pillow, 


A®& te tue gegend withdrawal, the sister eeys that on 
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the eresing of tame 22, 1925, mleintiff came to her shag; that she 
had the bank book ©ith Her and isld the witress te of to the bank 
amd gat Aer geome money, eaving that the bank was net cren in the 


Morning before whe went to werk; that she 4i4 net wish te keen $100 


re 


iz tee effiea. Thies wlinees gaya ieei om Eat doy athe went te ie 
bank vith the pase bogk apc made out a #lip, wid thet they gave her 
$100, snd she then went Keme with i4. The siip was preduced, and in 
Yresconse to & usestion the wliness gaye tnai she, Kenning the bank 
e@ierk, asked ter to sign her signature, out an ebjeetion by plains 
tiff te thie evidence tas sustained by the court. Thie witness fur- 
ther testified that im the evening ahe gave the menay an4 the besk 


to siaintiff, and that eas the iset she sav cf them. She geye that 


When the 8175 was 4rawn her mether was with ker 


ihe 


4ene Yejdan, tae mother, testifies that sn the evening 
ef June 24, 1928, the plaintiff tela ner sister Anrea hoe te get the 
waner 53 the benk; that the plsintifY hud the denesit bosk and gave 


it te dune, «8d that she, the aother, #emnt with Anna the a 


fy 


zt jay 
te tae bank; thet after Snna get tie meney she came ene and gs¥e 
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the boos and meney te plaintify, whe wae stil: 
to the 2176 withdraral tee mether eaves that the firet converestion 
sbout the money wee two ar three daye before the Fifth. 

| Hefendaut sles eftered the teatiueny of Stella Zielkeweski 
who werked is the savinge desartment of the defendant bank at this 
time, ith references te the $176 withdrars) the elitness gaia that 
she sade cut the withdrawal, GS, #id 4t apd gent it te the teller. 
She was aske4 who gigned it and reglicd, “Herie Yeyd,* but an ob. 
Seetion ty sisimiis? te Ghis testiiseny fae surtieines. Tre witness 
enida thet she resnechared the facgas ef Zarie and Anes VYej4en; thet at 
the time of the withdrawal she leaked wt tae Lletger amd signature 
eard and sempars’ the eleuature ob th? isdger eid withdrersl slip: 
at the fepesit took wae oregented. The depesit bosk and vithdraeal 
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tementer which oma of the twe Ladies reoelved the 3170. 

Theresa Peters, sholtner witness for the derendant, 
teetified as to the withdrawal made on June 35, 1925. Zhe said a 
lady presented a saes EBook to withdraw 7106; that she, the witnese, 
had ber eake owt and sign the withdrawal alip; that she alened it 
*sarile Voyd:" that the firet name did net seem the sane am on the 
lejgert eheet, and that she, the witness, had her write it again. 

In resly te a waeetion she said, “Yee: I had her answer the 
guestiongs «- the itentifieation we ugaaily take,* bat on motion 

ef Aafernfiant the anewer wae stricken out by the court, The witha 
Arewal clip of this date wae then reeecived in evidence ag defende 
aunt's exhibit 3, aid tre vliness wae asked what was done and 
wether aie agked gueations of the person maxing the withearewad and 
whether the pergom making the witndrarval anewered: but ebjectione 
to ali these questions were euctained by the esurt and the anewere 
af the witness stricken out. “hereupen defendant offered to nreve 
that this witness had aexed the indy who presented ihe beck, momely, 
4nne Yejdas, what sas the date of her birth and teat Anna anewered 
September 8, L905; that ahe sexed her where Anna's wether vas born 
and that 4nnea answered "Poland, bat upon ebjection by the plain- 
tiff the offer was excluded. 

We think the evidenes civen and offered as te whet 
egeurred at the regeeotive tinwe when the money wae witharsen from 
Plaintiff's aecount was adedasible, snd that it wae rewersibie 
error to ewelude it, fi wae admiseible becaune uncer defendant te 
theery (enich there wae evidence tending to ereve) the wether and 
eieter were sutsorined tc make the sitndreawale, ft ene stuiseible 
Slec te anew ue cars om the pert of the defendant bank, If the 


bank used due cere it is net lieble. Felsan v. Senisvr, 196 T12. 
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ef law submitted, this esurt is oreeluded from passing on the 
merits. We held ts the contrary in Parisian Keyeliy Us. vy, 
bfvertisers Efe. o., Se. 32321, not vet reverted, 


7or the error in @xcluwiing this evidence, the judge 
ment is rewerged an4t the csuse remanded, 


Pe 


BSVEREES AT) SERAHDSD, 


G'Censer and seSurely, J7,, concur. 
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BRAPCLEON CHEPFER, 

Befendant in Urrer, 
BRROR Th SUPRAION COURT 
WR. 
OF GOO GOINITY, 
CITY OF CHICAGO, a Humdiolpal 
Cor eration, 

Plaintiff in frroer. 


ee a tac Mag ciel Meg i a 


ER. MATTOS BesUNRLY DALIVERED CHE OPERION OF THT COURT. 


PlaintiiY while driving a truck on Frineeton avenue 
im Chieage ran inte a manhela nagar 28th cvlace. The truck turn<d 
ever and plaintiff wae thrown therefran, reeelving injuries, He 
brought eult to reaover compeneation aid upen trial bed a verdict 
for 92800, upen which Judgment vase rendered. OSefendant by this 
writ of error seske a revergal. 

The declarailes: ia varigua qoute glicged the duty 
of defentant te maintain ite nh ghray in & proper stave of repair 
and ita negleet in nernittings the manhole in question 60 Yenain in 
a state of dagay, the caver being broken ao that 1% wae in an une 
safe and dangerous eomdi tion, by reason whereco? plalatii’, while 
Ariving a moter vehiele, ran over and inte the manhole. 

Shere ise virtue lly ne dispute en the faets, The jury 
eouls oreperiy find that on Apri. lo, 2628, at about a quarter to 
ene eotelcek rm. m., boa plaintiff was driving bis truck nerth en 


te 


iat at the interseetian 6f Thth plaee there 


eae 


Prineeton avenues 4 
are a number ef wenheles; that ene o) them had @ broken iron 144 er 
cover; that about cneeMgurti of the lid waa missing ad a piece of 
tin wae laid loosely over the exposed pertion; that this had been 
the condition for « nunber ot weelie prior to the date ef the seol- 
dent; that wher plaintiff's traci wheel struck the manhyle, the 
cover turned up and the wheel went inte the hole aad the truck 
turned ever, pinning tie plaintiff’ to the pavement, 


Altogether there were Yilve manholes at tiis please, some 
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ef which were being used by the “leotrie light company, same by the 
Gag company and some by the City of Chleage,. 

Tt ie “iret arcaad by defendant that tha record faile 
te 4iselose thet the wettieuler gantole in question was contre lLled 
an’ usintained ty it. There are two angwere te thins (1) The 
Plea of general ierue, whieh wae the only gisa Tiled by the date 
fentant, admittes the eenerskis and contre] of the inetrumentel ity 
which cause? the acaident; and (2) proef that the aantdent hapraned 
besause of a dsfect in a public street makes a pring fagie ease of 
ownershin and control by the Cliy. 

whe queations of Aefeniast's negiivenee and of the 
alleged contributory negligenoee of the plaintiff were properly 


ns 


submitted to thea fury fer deteruination, Ve ganugt say that Ltes 
cenclusion ie manifestly against the weight ef the evidence. There 
were ne revereible errerg Boon the trial with referenes to the in» 
etructions or the sdoieolbility of evidence, 


The Judgment is affirmed, 


Matehett, P. 7., and G'anner, J., eoncur, 
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WRERY A. CHRISTY, ) 
Aopeliea, } 


APPEAL FPROW SUPYATOR COURT 
Whe 
OF NOOK COUNTY, 
BELLA C. BROWE, 


Apreliant, 


Sree ett 


BH. JUSTICN M@UURELY DELIVERED THE GFINION OF THE coURT, 


Vomplainant filed oie bili seeking an seeliynment by 
defendant of a certificate of steck ef the Golf Const Irrigation 
Company and an secounting of dividends, A ples was flied asserting 
a settlement betwean the partica, Hearing wan had upon the bik 
and plea, an? it was held that defentant'a plea was insufficient am 
relief was awarded ta the complainant ae prayed fer in bie bill. 
Defendant has ampeale’ to this court. 

The bili charges that ecraplainant waa the gener af the 
stock im question and at the time he ouroheased it 1¢ wae taken in 
hie name, and thet theresfter, en Kay 1, 1915, Lt was traneferred 
and iagued in the name ef Belin @. Brown, Hie dauchtor, the de- 
fendant; that she pald no eonalderation for the same and that the 
gtocks was placed in ber name without her gnowied.« or consent, and 
in truet for the plaintiff, based on the eontigential relationship 
and trust whieh the plaintiff had in hie daughter; that it was at 
mo time given or delivered te her awe a gift; that he hae head 
possession of the steek certificate and received all the dividends 
thereon; that om July 16, 1927, he requested her te tranaefer eaid 
steok to iin, whieh she reYucdd te do. 

Complainant Taurther allggea that he had previously 
Filed a similar bill agsainet defendant im the Superior ceurt of 
Cook aounty te gomnel her te endorse sertain other eerti floater 


of eteek in other eerceratione; that of the tims of filing that 
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bill he had forgotten about the steck in the Gulf Coast Irrtyation 
company and that by mutual releage and agreement all of said other 
certificates o! stogk were tranwlerred te him, but that "thia stock 
aforesasia was not taken inte congiderstion by either of them in 
taking gaid settlement an’ tranefer;”’ that the refueei of the de- 
fendant to make the tranafer is causing him great dasagve and lese 
in that he will not reeeive tae dividewte thereon ser be entitled 
te vote nor negotiate or agil the steak; that defentant is eonesLre 
ing elth persons unknewn te commivinant to prevent the tranefer of 
the certificate with the Latent te cheat and defraud the covglainant 
ef hia srenerty rigste unleges the court shall direct her te onderee 
eaid certificate and te sedeunk te complainant for any dividends 
received’ on ealéd stook, 

The plea alleges the following agreements 


TEELGRALIUE OF AGRETORST, made ant entered inte thie 4th day of 
October, Aw D, 192%, by and Between Henry A. Uarlaty ef Chicage, 
Tliineis, party of the firet pert, ant danger Mrowa and Fella o. 
Brown, parties af the eeoond part, WITRESGSTA: 


“THAT GHSREAS, there ie now an action pending in the Superier 
eourt of Cook County waereim the sald Henry A. Ghriety ia come 
Blainent end the said Bella OG, Brown is defendant, and 


*WHUABAS, the sald Henry A. Chariaty, in addition to claiming the 
property mentioned in eald eetien, aleo claima certain furniture, 
sliverwars, guinaware, carpets, rugs, furniture ond other house 
furnisiings new im the poasesaien of the said parties of the 
gecend part, or one of them, and 


“UHEREAS, the partias hereto desire to settles all disagreements 
- betreen than, IT IU THEREYORE MSREBY AGREED: 


"lL. Theat the said Hella ¢. Brown hereby trenafers, sets ever and 
aesigne te Henry A. Chriaty 411 her right, tithe and interest in 
and to Gertiviente Ko, F. Ae $36, D. A. 3320 of the preferred 
stock, Gl shares, of the Quaker Gate Compony, tegether with a 
gold hag formerly belonging te the wLii'e of danry A, Christy and 
the mother ef maid Belia ¢, Brown, and the gala denry A. Christy 
herety trancferg, sete over and aesiens te Bella €, Brewa all bis 
right, title and interest in and te Certificate Ko, FP, 746 of the 
preferre’ stegkh of the Drake Hotei Company, and hereby transfers, 
sete over and ageigna te anger Brown and Belia C, Brewn all sade 
right, titie an? interest of any nature, kind or deserietien, in 
ané te al] feweiry, furniture, sliverware, chinsware, garpets, 
ruge, furniture ant other house furnishings mew in the porsession 
er the sald warties of the seeend sart, 


"2, Henry A. Chriety shall pay one-half ef the master's feng 
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end Belia ©, Brews the other half, The suid wait in the Guperior 
¢eurt gisll then be dismissed wlihent sosts to sither party. 


"3. The party of the firet part and the partles ef the segond 
part hereby acknowledge ‘ull satiefsction of any and all claims 
ef any nature, kind er deserintion either party has ageinet the 
other from the beginaing of the world to thie date. 


Ih VYITNESS WNENEOF, the partioces havea Kera@ante wet their hands 
and @enis the any ang year im thia agreement Piret nxhove written. 
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The decision turne upon the construction of paragrach 


Numbered "3" of fife agreenent, snerein the partica undertake te 
settle "any and sbi olaime of any nature, kind or deseristien aither 
party Aas againet the other free the baginning ef the world te this 
date,” 

The Yirat part of tie preasble of this agreement ree 
Gites the guit then pending im the Guperier eourt, the second part 
relates to the claime of Henry Christy i¢ certain househeld prop} 
erty, and the third part reade: "Whereas the purties Kereta desire 
to settle all disexzrecmentsa between them," Lext comes paragrach 
numbered "2" whish gives the terne of the agreement of settlenent 
with reference to the parnding suit and the househeld furnitures 
next rearagravh, mnusberes "8°, relates te the cests of the euit; and 
it fe reseonmablie to say that paragraph numbered °3" Kabater to. and 
is pureuant to the arevious eentenece in the preamble reeltiing the 
desire of the parties "to setile ali disseremecsite between them, * 

The language af this agreement ts sufficiently tread 
and comorehenaive to inelude avery Rind eY claim saad dewend, Pheve 
the lengunge is unagbigueuc and glvar, purities muet be held te their 
agreement as ius expressed, Compisimant teem net masert that thie 
agreement wae procured by Traud; he wmly asserts tuai at the time of 
Filing bis eriginel bila in the Superior cowrt in 1682 ke had for= 


gotten about the stock in question, There is me avermen’ that at. 


the time of the exegution of this agreement he had forgotten abeut 
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it; he only says that in the execution of thie agreement thine steak 
Was Hot taken into consideration; thia is merely to sesert that the 
agreement (ors net wean what 1t save. 

song the cages holding thet a siniior agreenent is 


wufficient te release nil claims sre Bese v. Boas, 95 111. 440; 


Jormson v. Bright, 881 Ill, ano. 6; Commons vy. Snew, 194 T1l. app. 
$69; Houston ve, crower, 2097 Set, 388; Flereon vw. Hooker, 3 Jehnae. 
(RH. ¥.) 68; Clark y. Roborte, 62 8. 2. 295. In buff v. dutenin ‘ 
57 Mun, (H.¥.) 18%, thera was a auit to have a relesse reformed and 
Linttie’ in ite anerstion ant «Pffeat t6 threes enectfie eatters, It 
Was hel4 that an imatrument ¢anoet be restricted becguee a party 
subsannentiy finds that he ought te hava been more eereful in giving 
it, and that the plaintiff, heaving exeqotied a release with full gnowle 
edge thet it was a gaceral release in settienent of mill difrerenesa, 
genset awold ites «effect by claiming that eubcequcntiy he dlasewered 
other matters ef whieh he wae pet aware when he eaexeouted it. 
Complainont argues that thie is sn case fer the anplica- 
tion of the rule ¢f eonatructian whden holds that where in « gentract 
& epeeifie enumeration of otbjeets er things Le followed by @ general 
expreseion, sues *zer¢seicn will be held te inelude exiy gues thinge 
or objecte ae ure af the sane kind am those particularly cmumerated, 
eiting Emerett vy, Leowrenea, 193 Ili. 494; Crus v. Sawyer, 152 111i. 
443, and Like eames, This rule door not ald aswpliaimant. The agree- 
ment manifests the intention of the parties to gettle, in addition 
te the partienlar matters mentioned, "ell 4iearreementea between then, * 
However, the tule that generel expressions incluce things er ebseete 
that are of the seme kind as treee pertiouiarivy enumerated Sits the 
atoeck in queation, #ehingh vas preetesly ef the gane kind, with refers 
enee te the thing itealf, the nome ef the holder and the reifer 
sought, am the Wings petticularly enumerated in the agreement. 


The Language of the agreement is not to be shern of ite 
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WANG SAO a Nak wit: Ppl 


efficieney by wy marrow, téchnical and clove conutruction, Tha 
erties evitently intends? te settle all matters whieh might be in 
controversy between them with particular referees te any certilig 
eatas of etesk whies might ba in the name of the defendant bub whieh 
complainant alaimet’ te gen, The arresuent undertook ta dilsnoae 
Yinaliy of e211 auch maitere, ant we are of the oplnien that it must 
be Keld esrelusive of the claim of the vouslainent, : 

She judgment ef tne chavicslier la tooerefore reversed 
and the caice recanded itn inetruetiona te dianisa the bili for 
Want of equity. 


REVERSGAD AND APSARA WAT IAGTAUOTLUAS, 


Matehett, F. J., and O'enner, 7., eoneur, 
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CMABLES HORE, Doduis Ee al nene 
as CHASL°@ HORN LUWBER GOMPARY, 
ANpEll go, 
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} APPCA. PRON RWNT OR al corer 
WE. | 
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He Ae HOOVER, 
Appeiiant. 


SS, JUSTIGN MetiVeLy PELIVERET THe GPIRTGR OF TI ore, 
» 
Plaintiff eol4 4efendast several garicade of lumbers 


at pricer agreed upon; dereniant sade rewittiances by cheake, dee 
ducting two per cent as a diseount, Plaintiff brougnt suit te 
recever the agount of these deficleneles «id upon triak by the 
eourt hed Judgment for $95.66, trom Whien defendant apooale, 
Delendant asserts that the cheek by whie: he sent his 
remittances *ae go worded az to operate as am sgcerd and satiae 
faction when endorsed and aceegted by plaintisY, the payee, The 
evitenee faile te 4iselese that there wae any tonn Side discvute 
between the parties as to the amount due, Tharles Tern, the claine 
tiff, teetified that there ae ne agreesent ag te the sllewsnee 
of any discount; thet 4efentant some weeka after tha delivery of 
the oars asked for euah allewsnce, but nlaintiff declined te ale 
low thie, te which 4efentant renlied that He knor that Le wae sot 
entitled te the sane in ageordanee with the terws of the sale and 
that he wewld send a check fer the cara, Subsequently the ¢heek 
Wee Leeued and reeeived. Thin ia called a veusher check, on the 
back ef which. dpowars a atatbemont of the mount due and the 
words, “Yor 2eitlesent, balanee due on eare,"” thes fellews the 
Rumbore of the cars. Ov. anether pertion of the voucher sheek 
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“rte Voucker~Bhook Ie Insuet in Pawywant of the itedin 
Account, ant by Iniarsenuent Belew the Fayre aecente tt an 
such. No Other Keeelipt Necessary, * 

PhaimtifY upen reesiving sueh check endersed it and 
deposited it te hin sccount, It in glaimed that by aecepting and 
endervging thie, thers was an accord and satiefaction of the dabt. 

ct de the well eateablisned rule that before the ac« 
e€eptance of a portlen of a dent ean be Held as payment ef the 
whol¢é amount cue, there maat be a bona fide dispute between tie 
parties as to the correct amount dua and that where there ia ne 


gauckh étenute the reemipt of Leas than tue whel@ amount due in ne 








patisfaction of the same. In xe 2 Sii Tl. 
Sil; Paymere © Mae: 

Grlesheimer, 290 Ili. 106; 
Gg., #34 Til, 16: 
TLi. App. 869, tn Janet 237 Thi. 389, olted by defende 
ant, tt wae held’ that ome of the enaential conditions to sceord 

and satiefaction Le the existenees of ®a ALsoute in gece faith as te 
ameurt due, % 

There wee mo such tiapuhe between the present pattilea,e 
merely a request by the buyer Tor the allowance ef a dieeount, ta 
whie¢h he esneeted he was not enititied, snd s refueml of the ecller 
te allew the tome. 


ene judgment wan rlahkt ana fe affirmed, 


ASF TREES, 


atohett, @. o., and O'Mennor, 7., concur, 
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BOUIS A, PAUESTA, 

Appellee, 
APPRAL FORK BURICIPAL COURT 
ve, 
OF CHLGAGC, 
MUTUAL LIFE DRSUR ANCE COPAY 
OF BALSIRORS, 

Foe ewe, 


Se ta er cet ae ee Ranma eg 


BR, JUSTION MeSURELY DELIVERED THE OPINION OF THR COURT. 


DeYertant avymenia Prem a dudpnant ogaines Lt of S156 
entered upon the finding by the aourt. 

Plainzir? alliage? that he waa eaployed by the dee 
fendant a6 an agent and deposited with 14 100 te secure the 
faithyal perforannes of His services; that he subsequently left 
this empleycent ard hawing faithfully performed Nia services wae 
entitled to the return of the $104 deposited by sim. Defendant 
asgcertea that the $1(%) was deposited not only Yer sequrity for the 
faithful perferwanee of vlaintiff's services but alec te indemnify 
the defendant fer ali lesees by lapses of policles seaured by 
Blaintiff, for whieh, under the tarms of the contract of empley- 
ment, plaintiff acreed to be reaponalble. 

There la no dispute se to the facts, Sataber 27, 
1926, olaintirf 4enesited F10O with defentant purguant te the 
terns of a eneh bend ef even date emecuted By plaintify, Thode 
hond, mong other things, referred te the angelntieent af plaine 
tiff ae one of defendant's eellegting and soldediims agente te 
precure applications of ail kinds of pelisies fiesued be the dee 
fendant. The cendition of the obligation was the feilthful per. 
formance of services by plaintiff ond te “Indeondify the company 
Ter all lessees by Lanse of policy or atuerwise ** whether aata 
lapses occur during his eaploymnent or subsequent therete,* 1¢ 
Was alec sgreed that “in ease of suit upon this bond far Lesees 


by lepee of policy,” the written statement of the superintendent 


oe) 





aco AL GRS 





THUS SATIONEUR Moe CORA. 


| a 


ats OMA ROB AX BULA rola 40 
ins eom 


TUCO mat % eraxee ot cL ne YaRAON BOLTOW, Mi ‘ 


Gnade ae os xtngac dusemy hel, a niet 6 Lawqha Keinhaw te | nk 

etwas oat xd gathery wae eigir | te sais ‘ 2c ) 

«wh aud Ye Seyohamr new er Sedo hogntion Vebrabahe 8 oe 

ead oxsp0n oF DOLE B4 AEkw Mea tapoeh’ baw Fim ge as ea saunbaw’ 

Hak els woampendin eat taste prosivase alt Ye sonmine ued shanti a 

naw gaptvaeg nde domew ang ehLa tate piived baw ate ang eae 
TAMHae hel . ame ye hadieeguh Qk) eda ky cote: ent 8d beta ara, 

#87 Awe YRieHRES FOR Yhaw ren batienuel maw GOSS ese dad setonte 

etinwebak 9? opda. fad woatenes: a? Seb Salad ‘te agramsn ten katte de® 

(Pres sole deey "to moeged yo) aoRwOr dite: «at ee ecy) etd 

ate lguae “ht tnawsint ent ‘be hited oho “eho , ctw he welt « oMananeny i‘ 

ee ee boner: abel ot iluhehasstak sensor teem 

Th endeted. codoe't: ‘ap a a pone bie 8 Luli ia we! ow 

ee ee ee “envied ener 

adel J ehidatede eo beduverd wont or “ee heed Hind ete yee 

ating to tovaralien ott et heetetae (el Kee sagim | dered 

ot wduoye Qalttolion dam yairwotiog atemnas ten te eae aa Th 

wah 988 4S Beweok sulo dion Be eharh Lia Le seadsaciiags orupoty A 

weoy Li Let eet wow aoteegngdd ony be ORE Anos ‘emt -onehaeD 














“anges ote yihadehws* go baw Oke wd ibey bil esohioun ‘eo comment i ie 


bhee nodded @« sR lKulog to Waka "ko Ongad yo apaned te or | 
a *,adeudt ducwpendie me Smonyelome aid yaliwd two pe 





aesent not haod @kit moqw @20a Ro enn ak” sant bewtpe ote eww de jab 


ioe! Babi 
Suoboafairegua aad ‘to saoweeada Pererunn watt ery er te ‘oetet we 





verified frem the sompany's books should be soncluaive evidence of 
said lapses, the partige to the bend waiving the rignt to demand 
any cther evidence therec!, 

She rules and regulations touching plaintiff's eme 
ployment are set roerth rather extensively in a document galled 
Agent's Agreenent executed by beth parties, from whieh if appears 
that defentent wrete both Industrial In@uranes and what fs anslled 
Ordinary Life ineuranes bueiness, Slatintiff wae wutkeriged ta 
secure beth kints of insurance, Hewever, there ie ne evidenge 
that he secured any Ordinary insurance tusiness. The Siret 
Sixteen paragraphs of the Agresunent reloete seatly te the detalias 
of Industrial ingureanee and the couwmiesions of slalwiiff on such 
insurance secured by Sim. Cemaissions were to be paid in advance, 
Paragraph 16 (a) relates to commiesiongs due and not paid te the 
sgent after his retirement Irom the eoupany's expiey. Faragraph 
16 (b) relates te premiums on lapsed policies and srovides that 
eomeiaxcions on much lapses will be charged te his seeount. The 
sane turne ucon the construction of paragraph 16 (¢), chich ie as 
Toliowss ‘ 

“Should charge for the lapee resulting during the peried 
felioving the severance of eonneetion with the Coopany 
exceed the gommigaien due, the Agent an’ his bend will be 
linble fer suck ¢xeeae less sony aneunt due or to become fue 
eal’ Agent on (rdinary basinesa which ehall be sovlied toward 
Liguiaation of mueh indebtetneas,* 
Paragraphs 17, 16 and 19 relate to sowmiestans and 
ineuranec 
premiums on Ordinary/muielness as Alatineuisoed frem Industrial 
business, 

Saaminatien @f the ferom ef the Bond and ef the 
Agent's Agremnent leaves ne doubt of the meaning ef the crucial 
Paragraph 16 (c). It provides that, ahould the charges againet 
the Agent's couwlesion aceaunt for Induetrial insurance polictes 


lapeing during the peried following the severance of Rie ann Loye 


mont, @xeeed the conuiasion due hin, the amount of hie bond will 
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be lintle for sue: exeess, but iY the Insuranes company should owe 
BisintifY comalesions on Ordinary business preaured by hin, sueh 
amount due ahal) be anolied tewards liquidation of the indebtedness 
due to the guspany ariging From the Laosed Industrial ineuranee 
policies, 

Prom the nature of industrial inaurance many Lapsed 
policies would be expected and in view of te Tuet that the Agent 
received his couwmiasione on euch insurance in advanee, we would 
expect some previelon whereby there should be charged te the Agent's 
seeount the pre rated commlesione on sueh Lansed policies, Hani 
festly, the 2160 deposited was to take care of such charges, 

It wae etipulated between the parties that at the time 
plaintiff left defentant's sepley he had faithfully performed hia 
services and there an nething due him en Ordinary Life treurance 
or Industrial insurance wrlt¢en by him, but that platntiff wae ine 
@ehte? to the defendant sompany in an aucunt over and aleve the 
axount of his dengeit for someiasiona atvanodd him on industrial 
ineurance policies, whieh policies had Later lapsed, Aa piaintifr 
Was indebted te the defendant on these laneed policies is an amount 
exeeeding $100, and as under the teras ef the Hon’ and the Agent's 
Agrenient, the ese deposit wae te cover juat suc: a altuation, 
4efeniant was mtitied te retain the $1600 to ssply on aeseount of 
the amount oring to it from plaintiff. 

The trial court was in error in tts cenatraet ion of 
the Sond md Agremment. The Judpmient ia therefore reversed and 
Judgment of nil ¢caniat is ontered in this court. 


JUDGMENT RSVERSED akp JunaeRT oF 
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Hatehett, P. 7., and OfGenner, 7., seneur. 
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MR, JUSTIOR O'GONKOR DELIVERED THE OPINION OF TH COUNT, 


Plaintiffe broucht avit againet the defendants te 
recover $271.40 claimed te be due them se the belanee ef the 
purchase price fer a plese of real astete wnich they sold defends 
ante, The case wan tried before tke dourt witheut a fury and 
there wan a finting and Judament in pisintiffe' faver for $222.45. 

fhe record dieleses that en april 28, 2881, niaine 
tiffe sold to the defendante a certain house and let for e450, 
of whieh $860 was paid in sash and the balance, under the terns 
ef the wrhtten contract, was payable $30 s month, The evidence 
further shows that eases of the parties had a bock in which the 
payments were written down as made; that all of the monthly paye- 
mente werg wet by the defeniante and taal sbeut April, 1925, there 
wae due and unpaid $2310 prinsipal and $11.40, the aentract ene 
tered inte between the narties for the eale of the kourge snd ist 
ealling for alx per cent Interest on the belance due, The evie 
Aenem further ehows that abeut April, 126, plaintiff Louise Erause 
wet defendant Annie Greve and stated that pleatetiffs awed a mortgage 
upon which they were required to pay seven por cent, that they were 
receiving only sia per cent from defendants and asking if deYendante 
would mot pay the balange due so that plaintiifa might reduga or 
pay the mortgage which pluintiff's owed, and there is ttestiaony te 
the effeet that defendants wculd gay plaintiffs the Belange due on 
the contract if some reduction were made, It was Yinally sgreed 


that defendants would berrow $9000, securing the payment of it by a 
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werteare on the mroperty in auemtion, wad that any expense ir pro} 
suring the lean must be berne by plaintiffs, The avidenee shows 
that thergunen defendants entered inie negotiations with Peter ¥, 
Kranaz, @ignused in the real setate businese, ant secured a loan 
‘of $2006, axecuting a mertvege on the orogarty in question te gee 
eure payment of the game; that Sranes charged $80 Yey making the 
loan end ahout Ray Lat plaintiils, defendants and Kranesz met te 
Cisse the matter, Braneg produged « esaeck Ter G198O, Being the 
proceeds of the 22,000 leaned, uid deliver@wd it to the defondante 
who in turn endoreed and delivered 1% te plaintiffe; tsat thereupon 
the real emtate contract wae gurrendered te irangn and he marked 
it oancelied: alee the beecke ef agcount in which were veesrded the 
paymerte made by defeiiante under tie contract vere surrendered. 
Someting afterwardea plaintiffs desanded the balacce they claimed 
Was etil) ‘ue unter the terse of the ecntraect, and payment being 
refused they brought this suit, 

Pielatiffe gave testimony te the «i Pret that the mate 
ter Bat not bean gattled in full but defendants had pald only 
$1980 about Fay 1, 1925. 

Se have garefully eonealdered ali the evidense in the 
regord wid are clearly ef the opinien that the version teetified 
to by defendants is the true etatement of the faetea, and thet there 
is ne explanation of the facie as testified te ty the plaiutirfe 
that any reasoiabie person would believe, iq Yenson was sugyertad 
upon the trial nor in the briefa filled by olaintiffe ehy the dew 
Tendant« would encumber the property for $2,000 te make a paynent 
which wae noi then due. We tiink the overwhelaing weight of the 
evidence ig that plaintiffs were desirous Of ebisining money te 
pay s mortgage beering 7 per eant interest, and since they were 
reeeiving only 6 por cent interest an the balance due from defende 


ant@, vere willing to make som@ reduction in the amount due therean 
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if paid bavore due, aid that defendants sgreed te thia, This ide 
snown by the fact ‘that the aontract for the purshage and sale of 
the lot was caneelled aud surrenderad at the tis of the payment 
of the 1980. 

fae jutgaent of the Munteipal aeurt of Chigage is 
eontrary to fue evidence ant it ia reversed. 


SUDGEANT REVERSED, 


Hatenett, PF. 7., and Kefureaiy, J1,, eoneur. 
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RITLIT SAREE, 

Refengant in Mrrer, 

ve, HRROR TO SUPSAIGS count 


ALVINIA HR, LLOYD et a1., 
LRaintirfa in Error. 


OF COCK COUNTY, 


Ney et et ecg Cae Nt ase ame 


Kk, TUSTICR O'COROK DRLIVESHED THE GPILIGN OF THE GOURT, 


Rillie Hanke filed her bill fer an sesounting againat 
Alvinda S, Lieyd and the Lake View Trust and Savings Fank, cladme 
tiny thet ane had given Alvinia li, Lleyd, whe w/1l be hereinalter 
referred to ae the defendant, more than $4,000 for sale keeping 
‘and that defendant had failed ta returm $3,000, The defendant 
filed an anower adwitting the reeeipt ef the money but averring 
that ehe had returned it all, The case was referred to a master 
in chaneery, who took the evidenge and made up hie report. fe 
found’ in favor of the ecmolainant; ais finding was aysreved by 
the ehangelior and @ decres entered that the defendant pay to the 
gommlainant 43095, tegether with certain eoste, ant it ie te ree 
vweres thie deeras that the 4delendunt eonente, 

The muaeter found «= and hia finding wag euntalned by 
the chancelior - that the complainant in 1922 received freon her 
brother's sstute certain moneya; that while the entats wae being 
probated in the Probate court of Cock county defendant, whem eome 
Pleinant had known Tor some time and in whom she resosed much cone 
Tidenee, influenced ceaplalinant te turn over the money te defendant 
the 4efendant representing that she wae wall able to taxe care ef’ 
the monay which complainant was ta reeelive from her brother's 
estate; that complainant wae a weman of Limited tuaineas eapacity 
and unfamiliar with business tranesetiene, snd complied with dee 
fendant's request by turning over te har the money ehe had received 
from her brother's estate; that thereafter the defendant frem time 


to time repaid te complainant amall amounts agcregating about 
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$1,000, but refused to return any wore, claising that she hed ree 
pai4 oommiainant im full and kad obialnad Mar regeint for %4o 48, 
The master and the chaneelior beth feund that thie reeeiet had 
been altered after it had been given by gompininant to defendant; 
that the reesipt, a8 sebiusliy siven, was or $1208, an4 that it 
had been altered by raising it to $4805. The meater farther fount 
that the testimony of the defendant io the effeet that the ran 
ceipt had not been aliered wan untrue and aunwortisy of belief; and 
wpon an ageccunting feund there ware atill due from defentant te 
compiainant the sum of S508 ant ragoemmended a deeres in raver of 
the oormplalnmant for that amount, Ghieetions ta the renert were 
overeruled; they were afterwards ordered te etand as exeentione 
and were leter over-raled by the chang@lier and a denres antered in 


acaerdange with the manter's resart. The Vintinwe ef the dseeree 
. 


ir | 


are cubstantially the same ag those of the master, “e have earefully | 
eweidered all the evitenge in Wie reeord ané ore of the opinion that 
the finding of the waster and the changeliex La warranted by the 
evisencea, 

The defendant ecnutends that the deeres should he ree 
versed because a court of chanvery has ne jurisddetion; that the 
Gage Was properly ene fer the Law aide of the court. 

She reeord diseloses thas the defendant filed an anewer 
to the b1hl and after luaue was Joined the cause wae referred te 
the master; that no objection was nade that a eeurt of chancery 
Was without jurisdiction untd2 the complatuant hed reated her ease, 
when eouncel] for the Jefentant moved the court te dieuiss the bill 
for want of equity beeunse, he ecottended, the aase was properly an 
action at law, Te thie meilon the master reniisd that he would cen- 
sider it, but for the defendant to put ir her defenue; thie defend. 


ant proceeded to de and, so far ag the reeerd 4iscloees, never 


afterwards roquestet the master te W888 Upon her motion, soreover, 
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the obfeetione Siled te the mauter's revert 41d not raise the gquea« 
tien of the jurisdiction of the court. kor wae thie question sug- 
geeted “hen the matter came before the chancellor, In the late case 
ef Curtis v. JeBoyne, 243 Lil. App. 9%, where & alullar question ras 
urged, we vgaid thet if the dafentant dseired to take advantage of 
the want of jurisdiction of « eourt of shancery, 1% eheuld have ao 
set up ix the answer. We there seid (p. 103): “The subject matter 
oY the eult wae not wholly foreign to a court of equity, and the 
rule that equity will net take juriediction where a complete and 
adequate recedy @xists at law ia intended for the protection of the 
eourt and not for the purpose of ahielding defendants from their 
just obligations. Hart v. Oliver, 286 211. 209." 

We think the court of equity had jurisdiction, but in 
any event the defendant has not saved the euretion, - ker objection 
being tee late, 

the deeree of the Quperior court of Cook esunty ts 
affiraed, 

AFRPI BUTS, 


Hatenett, FP. d+, snd MeGurely, ¢., concur. 
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THE PROPLS GF THE STATH OF 
ILLINOIS, 
Hefentant in frraer,. 
ve. 
OF OULCAGO, 
SSHILLIS BALALAS 


) 
ERRCR TG MUKRICIPAL couUnRT 
Phaintir?r tn Rrrerx, ) 


WR, JUSTICN O'CONFOR DPLIVERED THY OPIVIOn oF THe aouRT, 


By this ayoee) the defendant geeke te reverse 
fudgment of the Burieinel ecurt of Chieage sheraby he wae Pound 
guilty of the offense eharged?d in tee infornetion, sentenerd te 
ninety days fepriscnment in the Heuse ef Gerreetion an?’ te pay a 
fine of $9200, The trial was tefore the court, a jury having bem 
waived. Yhe court alter hearing the evidenes frund tae defendant 
guilty ae charged end imposed sebtance ae stated, 

We have before ua only the ceusien law rocord and the 
Point made by the defendant is that the information ia ineulrie 
@ient t6 guosert the judgment. The invorastion was verified by 
the affidavit of C. Props and it avers: “that Achdllis Halalas 
heretofore, tuewit, on the (4th day of February, & BD. 1926, in 
the City of Chieage, aforepaid, @ld then and there wilfully and 
Wilavfally, anc by meane ef a fraadtulent cheek and with the ine 
tent te cheat an? defroeud, obtain from thia afflant a waiver of 
ties fer $200,655 on property owned by the aaid Achillia Balalae, 
The sald Achiliie Palealas tendered tiie affiant a eheck fer 8200, 00 
drawn on the Tidelity Savings Rank ef Chisago, made payable te Paul 
Denos ond signed A. Balalas, when at the time the said Achiliie 
Balalas 4id not have aufficient funds in sald bank is Tiel, af 
Par. 164 Ch. 38 KH. 3. of 1921 eantrary to the form of the Statute 
in such esse made and previded, and agsinst the peace and ai end ty 
of the People of the Gtate ef ILlineis,* 


Paragraph 164 wehisch defendant is charged to have 
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vielated srovides: "Phat any serann who with Intent to defraud 
Buall sake or drew or wbter or deliver any anak Fetee Lor the 
Payment of any money on any hank **# and thereby obtaine from any 
Person any money, oersonal property or other valuable thing, 
knowing at the thas sf suc: meking, drawing, uttering or delivery 
that the maker or drawer fas cai surfieient fands in or eredit wht 
such bank «** for the »synent of such cheek #*e* in Tull upon ite 
presentation, sual] be deemed guiity of a wmisdexeaner; and ugen 
eonvietien theres? shall be fined not mere than one thousand dole 
lars cr impmisoned net more than one year, or both, The maaing, 
arawing or uttering of much cheek #** as aforesaid shalh be prima 
faele evidence of intent te defraud," 

Coungel Yor the @ererntant in thelr printed sreument 
flied, after qguating 4 pert of paragraph 144 abeve queted, says 
"Por the failure of the information to charge that the aefendant 
obtained any money, or fermonel prenerty, snd Knowing at the time 
ef mazing euch cheek he had net euTficlent fands er ered4it at the 
bank, tha defendont eeombktted no erime,* And in their reoly trtef 
they say: “The statute aixve to punish perscna vie know that at 
the time of such making {eheek) Rave not sufficient furidm in er 
eredit wit sueh bank, the defendant in thie ceae is not charged 
with knowing at the time of making eugh cheek he did not have 
gurficient funds in or eredit wits sueh bank; in the absence of 
gue allegation he is net eharged with the commission of a erine 
denounced by etatute." This ie the entire argument aade on bee 
half of the defendant. 

wme information in substance charges that the defende 
ant by teane of «a freuduient cheek and with the intent te defraud 
an@d cheat ©. Preps, the complaining wliness, obtained Mrem Prose a 
Waiver of a lier on preperty oene4 by the defendant, the lien on 
the property being for (@o00, It further charges that at the time 


the defendant delivered’ the check he 44a not have sulfieient funds 


ey 
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im the bank te meet it and tuat whet the defendant did wee in wie-~ 
Lation of the statute quoted. We think the information sufficiently 
charges that at the time the defendant delivered the cheek dn quee 
tion he knew that Ae 4id net bave e@atfieient fande in the bank te 
meet the cheek, because 1t charges toat the defendant uttered the 
fraudulent cieek with the intent to cheat and defraud ¥rops. the 
atatute defines tha offense and enmeeifies the punishment, It then 
aftde thet tne making, uttering, drawing of delivering of sash cheok 
shall be primg fecle evidence of the intent of the defendant te dae 
fraut. In ather worda, em tse trial where the information is besed 
on tha violaties of Par, 164, it le net necessary for the People to 
prove the state of mind of the defendant to make cut a priga faeie 
ease « that he knew that he 412 not have guffieient funds to meet 
the check « but thst it is sufficient to prove the uttering of the 
eheck by the defendant and the faet that the benk has refuced ta 
pay it om aceount of insufficient funds. This proof under the 
atatute maxew x priga facie ease For the People. I ia then ine 
cumbent upon the defendant te prove, if he can, that he did net 
knew at the time he uttered the cheak that he did net Roawe gut. 
Tielent fonda in the bank te meet {t. Ho metion wae mnde toa quash 
the information, and we think that after the case hae been heard 
the inferuation in euffleient te sustain the Judgement. Fagnle vy. 
Weber, 182 Til, Acp. 102, 

The Jutement of the Bundieipali eteart of Chleace is 
affirmed, 


APPIREES, 


Matehett, P. J,, Dlasente, 


KeSurely, J., eoncurs. 
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LOVIG# BUCEGH, ) 
HOPpOLLee, 

APPSAL PROM CTRavre couar 
v8, } 

} GF COCK SoUNTY, 

TREGS Wo te } 
a Sorporation, } 
Appellant, ) 


BR, JUSTICE O'OOLHOR DELIVERS) THE OPIMION OF THR COURT. 


By this epveal tue defendant seeks te reverses, en 
order ef the Cirauit court of Ceak county entered Decexber 16, 
1927, vacating an order of @lemiecesl entered December 7, 1976, 
and reinetating the cause. 

The recerd discloses that on Decenber °7, 1924, on 
order wae entered By the Cireult court of Cook county dleniseing 
Plaintiff's evit For ennt of creseeution; thet en feotember 26, 
L927, plaintiff filed ite metion under seetion 8 ef the Prastice 
aot to vaeate the order of Alawisral, the wotion being suprurted 
by affidavit. “he defendant arceared snd demurred to the motion, 
the demurrer was overe-ruled, the ordar of diemirsal set sside 
and the gauge reinetated. 

By section 89 ef the Practice act the comaon law 
writ ef error cores nebiea wae akolisied and ali errore of Pact 
committed in the proceedings of any court of reserd, vhieh thera. 
tefore might be corrected by the common law writ, may, upen 
Feasonable notice, be correated uven motion in writing made at 
any time within five yeare after the rendition of the final 
Judgment in the enee. The eotion under the statute is the 
Plaintiff's Aeelaration in the new sult toe revere or reesll the 
Jutpment, Harris v. Shiesce Mouse Sreeking Co., %14 T1l, 809, 

Defendant's dewmprer having been overeruled, the 


queation for Aeterminetion t¢ the aufrfloleney of plaintirs te 


motion under the facte ag civelesed by the affidavit in sun cert 
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ef it. The affidavit sete up that the couse had been panding in 
the Cireuit ccurt of Cogs eounty for sere than tre yeare preceding 
the fate of the Piling ef the watian; that it aprearead ag case lie, 
74 on tae printed calendar of Judge Seanlan, one ef the Judges of 
that court; ‘that said calendar was issued in the month of BSaepe 
tember, 1926; that an Gctober °7, 1926, upom notice given to 
counsel, an order was entered by Jadge Ayner, the thes Unier 
Juetice of the Girentt court of Cook eounty, remeving the cause 
from Judge Soarnlan's ecalerdar, reeaselgning it md elecing it 
upen the aalendar of Jacge Fisher, another fudce of the Chreult 
eourt of Geak county; that thereafter en Dacsesber 7, 1926, Tudge 


4 


Hill, » guage Trop qne of the southern gounties ef Illinate, was 
regularly sitting im the Cirgslt ecurt ef Cook eounty and hearing 
eases from Judge Scanlon's onlendar; that the cause still appeared 
an Judge Sosmlen'es printed’ ealeniar and that a port ef such 
calendar Wee absignued to Judge ULL; thal om mach part appeared 
the case iv question; that the sase eame om trial call of Judge 
Mili, sitting dn the Gireuit court of Cock county, on Deoember 
17, 1926; that when the cause was called, no ome acvesring, it 
was diesiesed for vant of aroseoition; thet Judge Hill did not 
Mnow that the eouse# nad been assigned te Judge Fisher and was 
then pending om bis ealendar, and that by ressen of this error of' 
fagt the orfer ef diemisesl wae entered, 

It is nbvious that the enuse erronesucly remained on 
Jateo Searlan's ¢alentar after the order had been entered aeatgne 
ing {t te Tuteo Pisher's calendar. énd it ie else ebvious that 
Jutce Mill wae net etorieea of thin feet, The olork eheuld have 
stricken the eeuee from Judge Seankan's calendar when the order 


Teeacsigetny the ense te Tutpe Fisher wae esterad, ‘The failure 


to do #¢ WAS om error of the clerk and it has been Frepontediy 
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held that euch fatlure af the elerk may be corrected under seetion 
89 of the Practice set. Brady vw. Yasnineton Ineuranes Ye., 32 
T21, Apo, 380; Blbyorman wv. Chit+s, 107 Ili. Avr. 59%; Holbroek 
wwJwawton, 207 Tl. Ann. 49%: Puttowiosk Publiniing Co. v 
24° Til, Apo, #28. 





The order of the Clreolt court of Ceok caunty appealed 


from fe affireed, 
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Matemeti, P. J., and VeSurely, J., soneur. 
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PlalatifY brought an action against the defeniant 
to recover dauages claimed to have been gustained by reaton ef 
hie sutexobile being damaged in « eoliseion with # gab of the 
defentant, There Was a trisl belore the sourt sitnout a jury 
amd at the close of the plaintiff's case the defendant moved for 
a finding ip ite Saver. The motion vue oversruled, derendant 
@leete? te stand by ite motion, the court feund ts Pawar ef the 
Plaintiff in the awe of $125, furgment wae entered on the fintling 
and the defendant avopesis, 

It apeeare fran the avidenee thal about 1:30 oa leek 
on the morning of December 41, 1928, elaintirr wee Aariving searth 
in the eset roadway of Indevendene@ boulevard, a Gheeway thero ugh- 
fare in the gity ef Chicago. Se tas traveling at about 25 wmlice 
an hour, ‘The readway was icy and wet. Koosevelt road oresees 
independene@® towldvard aud there are signal Lighte at the Lotere 
eection. At the time in gqueetion the signala permbited piaintirr 
to continue nerth on Independence boulevard. iIndesendence boulee 
vard consisted of twe readwaye ai the ginee in question, thea narth 
bound trarfie is the east and the scuthbound in the west readway 
of the boulevard. There La a parkway between the ten roadways, 
When plaintiff was sear the nerth erosewelk of Hoosevelt rosé 
he observed a Yellew cab standing at the east curb, hesde@d nerth, 
about 186 feet north of Roosevelt road, Wher he was about LIS te 


120 feet from the cab ite driver, without warning, started toward 
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hie left or weet te make aw turm, Upon seeing this plaintiff sounded 
his nern shout rive times, turned hie automobile tevard the weet ine 
tending te pass in front of the enh, hut upen observing that the 
driver of the cab wae continuing toward thea vost, plainwisr ta red 
hie ear toward the east in an endeavor te pase behind the enb, He 
applied hia brakes but wae unable to prevent the cars eoliiding. 

His autemohile wae damaged and Lt was ta reeever the coset expended 
in making neteseary repaire that the audit vas brought. 

Plaintiff testified im nie own beball, and sles called 
another witneer whe was criving en automebile north in the howlee 
vard about 1%) feet behind plaintiff’ st the time in question. They 
both teestithd substantially to the facte as aboewe ateted and further 
that there was mo other traffie in the strest at the tine, 

the defendant eontends that the plaintiff was guilty 
of aontributery neglivenee as a matter of' Law, because the evidence 
shows that the plage in ausstion wae 2 closely built up rasidence 
community, and plaintifY was driving at about twenty-five allies on 
hour in vislation of seetion @2 of the soter Vehicle act, and theree 
fore defendant's motion for a finding in ites ever sheuld have been 
guatained. The aetetute provides that if a pergon drives an autonge 
bile through the reetdential pertion of an ineorperated city in 
exeese of fifteen miles, this fact shall be prime Sscle evidence that. 
he is operating hie autometbile at a greater rate of opeed than is 
Feanenable and oraver, having regard to the traffic and the uae of 
the way, #c as te endanger the Life or Link or infure the property 
of any person. 

it hus bean held that thia statute does set Tix any 
aruitrary speed Limit in any locality, but Leaves te the sourt er 
jury the question of what is a reasonable and proper rate ef speed, 
having regard to the eonditiens of traffic. Peupis ¥. dloyd, 173 


Til. App. 66. And although the evidence in the instant ease wae 
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prima faoie evidenea that plaintiff was operating his autouobile 
at 4 greater rate of speed than was oreser, yet this would not 
bar a reeovery unlese glaintiffte aet in (driving tvehty-five 
miles an hour war the proximate cause of the injury, Lerettiea y. 
Director General, 300 212, 343. 

in the instant cage we are cleariy-ot the opinion that 
whether the rate of speed Plaintiff? was driving his car at the time 
proxisately contributed to the collision, and whether he wae guilty 
of contributory negiigence, were questions of faet and net of law, 
and the court 4i4 net err in refusing to sustain the defendant's 
motion. As a general preposition the question of contri butery 
meglicenes ef the plaintiff and the guesticna af the proximste cause 
ef an accident sre usueliy questions of fact and beaome questions 
of law only when all rensonable minds would reach the sconcluaien 
that slsintiff wae guilty of neglivcenes which preximately con} 
tributed te the secldent. If the facts are euel that men of @re 
dimary fudement asy arrive at Alfferent eenclasions on these quage 
tlons, then the ease 1a a proper ene te be subaltted te court er 
jury a8 @ question of faet. Halting v. c, . 3, & P, Ry. Co., 282 
Tl. 466. In the instant case we think tie questions were quege 
tions of facet. And we are unable to say that the finding of the 
trial Juage in faver of the plaintirr is against the manifest 
weight of the evidence. On the contrary, »~s think the evidence 
Warranted the finding. 

The judgment ef the Kunicipal court of Chicege ie 
therefore affirmed, 

AFFIREZD, 


Ketehett, *. J., and Kelureiy, J,, coneur. 
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JOSEPH E. ShGWDER, Aadsinistrater 
ef the Estate of Hlia Lee, Decesees, 
&ppeline, 
ABPRAL FRO MURICTP AL 
ve. 
COURT OF CHICAGO. 
ERTRGPCLITAN LIFR THSURALCE 
COMPANY, & Corseration, 
Aprellant. 
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BR, JUSTICE O'GCSEOR DALIVERES THE OPINIOR OF THE COURT, 


. én Sentenker 3, 1927, Jennie Hebinesni snd Sinnie : 
Phillips browgat a6 setio® aguinst the ketrepoiitan Life ine 
surance Company to recover 9300 claimed te be due them under 
two policies issued by the Letropeliten Life Insuranee Company on 
the iiffe of Kila Les, mother of tue plaintiffe. in thelr state. 
ment ef claim they slleged that they had complied with 211 the 
erevisione of the insurance policies and were entitled te ree 
seive $306 as provided in the pelicies, and further, that they 
had expente4 more than #300 fer funeral expenses and by the terms 
ef the pelicies were sntitied te be reimbursed br the Insurance 
company. 

fhe defendant filed an affidavit of merite whieh in 
effect atnitte4t the exequtien of the tws golicies sued on, but 
denied thet pisintiffe were the beneficiaries in any :olleies 
iaeued by the defendant, The affidavit ef serite then set up 
eertain crevisions ef ths policies and avarret that sinee plaine 
tiffs hed not sued as sxecntora cr sduiniatrators sf the estate 
oY Zlis Lee, deceased, they had ne rignt te maintsin the suit. 
The affidavit eof smerite further set up certain erovielons of the 
policies te the effeet that they should net take effeet unless 
the ageured was in geod health at the time of their issuances, or 
if the ageured had consulted a shysicien within two veare before 


the date of the policies or had Red certain diseases. It wes 
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ayerred tuat the assured WAS Hot ig gourd Realth on the @ate ef 
the iseguence ef the pellsies, that she had been atiended by a 
bhysicien for « certain iliness within tee years prisr te the 
date of the policies, amd that she asd certain other serious aise 
@aees, A number of ether mattera are sat up in the affidavit of 
merite, te which, in the view we take of the cage, it will he 
unneeceseary to here refer, 

the Gase vont to trial on Eovember 4, 1927, and an 
erader Wael entered em that dasate giving leave te pisintiffs te file 
am agendet etatement «ef claim, The cae wae then heard before the 
eourt witheut 2 jury, ui? at tne somelusion of tae evidense the 
geurt testeeneds the matter until Sevexber 1fts. { Peresber 16th 
am smended statexent of elais wae filed, in #nich Tesesh =. Snervden, 
a@winietrater of the estate of Slia Lee, is mawet ae plaintiff and 
the Hetresolitar Life inuuranee Cocpany ae defendant, Plaintiff wae 
given leave to file the amended stat=sent ef claim sc as te confers 
vith the proefse already sede. The anended atsteneant of claim al- 
legee that Ella Lee was insured by the defendant company, tes pelie 
eles for 9126 each being issued, bearing date July £1, 1924: ema it 
Wee averred that elsintiir hed“cemelied rith 411 the terme of estd 
eontract (the policies) and is therefere entitled ta receive the sum 
of $300.00 ae per eontract,* and the smount of plaintiff's cleim eas 
there laid in the sum of $346.67, being the $300, the face of the tro 
telieies, with interest thereon. the court st the conslusion ef 
Plaintiff's ease feun4 the issues im fever of glaintif? and egainet 
defendant ant futement was entered for the $345.67. 

The defendant en ercast-omacination of plaintiff's wite 
nmeeses out in evidence the eresfe of death af the asaured “lis Lee, 
alse the ohysician's statement purserting te ehev the cause of ner 
feath, #ach ef these dcgumente being awern te befera a motuty gublie. 


fue defendant alee offered in evidence avslications gade by Zlie Lee, 
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the 4eeensed, fer the insurance in question. 

The policies of insuranes are mot in the reecrd, and 
While esse ef the eroevisians ¢f the policies are admitted in 4te- 
fendartts affidavit ef merite, yet we think the reeerd is imsuffie 
gient te sunnert the Judgment. 

Plaintiff im his etatement ef slaim aliered the iseve 
anee of the twe pelicies by defendsnt, and, further, that sleintirr 
hisé esmelieA with sli ef the previeionsa af tye policies, ft was 
therefore incumbent uwoon Kix ts grere tisas Paetse. §# are unable 
te say shether the previasions oi the policies «ere eomslied with, 
Beesuce they are net in the record. Hor ia tnere sufficient ade 
Bissiens in the defendant's aifidavilt cf serite or sufficient evi- 
@enee in the regerd ts emlignien use ci this subject. Whether the 
applications fer the inzuranee signed by £lla Lee were made = part 
ef the policies, we sare unable ts determine; but if that be the 
feet, then tae applicetions snd the preofs of death tend strengly to 
ghee thst the assure@ was not in goal Health when the pelictles were 
teeued, but that en the contrary sis was in bad health, The evie 
fence shows that she died eight gars sfter the iseusmer af the 
policies, 

in wiewe ey the fact that wa have not the vrovisione 
ef the policies iz the reeerd, the judement of the Runicical court 
ef Chicage ia reversed end the eause reauended. 

BEVERGED AND RERAERED, 


Matchett, #. J., and Kedurely, 7., coneur. 
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BREYER W, QCLDSTEIS, 
Appellee, 


¥a. 


HARRY EISELE. ef Shey 
Vefencdants. 


on Sepeal ef JULIUS BINGE, 

APHA SIMON, SAE CITTRAR ana 

REBECCA CITTREN ,*rom Interlecutery 

Order Appeisting Heceivey, 
Aguellsnts,. 


IPTERLOCUTORY APPTAL BROK 
GIRCUIT COURT GF Cock 
CouNey, 


steak e® Mcgee oni atl et att cP Mali” ele cet rakes Si 


ER. JUSTICE MeSURBLY GSLIVERED "S® OPILIGH OF THE COVA, 


This is an appeal from af interiGoutory order sp- 
pointing a receiver in a forecicsure preceeding. 

fhe receiver was appointed witheut regquiring the 
complainant making the application te give the statutory bend. 
Peragraph 55, chap. 22, Gshill‘e Illimeis Statutes. The statute 
prevides tast a bend need not te given when, for cesd cause shown, 
the eourt is of the epiniern that the receiver cught to be ape 
pointes eithcwut sues bent, The point sresente4 ror revereel is 
that the order annsinting the receiver falis te shee that, in the 
opinion of the eourt, no bond need ke recuired nor any facts ucon 
which uch opinien is based; citing Sherman fark State bank v, Loop 
Offic¢e Building Cerp., 238 Til. Apo. 440, and eiziler eases, Une 


@eoubtediy it ize tne rule that the orter appeinting a reeeiver mist 





shew these facts and ardinarily sueh emiesien will compel a reveresi. 
The treet deed sought te be foreclosed conveyed net 
only the premises but also the rents of the premises, ond gsve the 
trustee the right te retain pesssseion ef the sresises after the 
breach of any of the covenants, The bili alleges « defsult in the 


payment of netes samoanting te some $15,500 and aleo that the sronerty 
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A4efenlt in the vayment ef the srineinsal and interest on the Priret 
morteag@:; alee that there Ras teem a failure te pay the taxes and 
sasesssent| of the property; siee a Failure ts keep the sremiaes in- 
sured, ¢8 required by the trust deed. The bili alien slieges thet the 
maker ef the netes is inaclysnt; that the prenises are net sufficient 
security for the aecunte involved, and that a mechanie's lien Ras heen 
reeoerded aguinst the prenises. in the trust deed the grantor, in the 
event ef a default, agreed that upen the Tiling ef a bili to feree 
elges, a receiver should, upen soticn of the ccuplsinsat, witheat 
metice, be appointed immediately ts take seresession and charge ef 
the prenises end ecliest the incomes, ae trust deed provides that 

*a bend upen applieation of the receiver is hereby expressly waived.* 

Janusty 28, 1922, netice was served on the defendsnts 
that the seneintment of a reeeiver weulé be requested, and on January 
3Cth the Seeu'rity Bank of Chicags wae apoointed reeeiver, Subee= 
quently, counsel aposaring fer defendants here entered their sopcarance 
in the esuse, February @fth netice wae served an all the parties that 
on February 27th the reeeiver would present ite petitien fer leave te 
make certain expenditures end for sn order upen certain defendenta te 
deliver 211 leases of the presises to the receiver, an4 sm order was 
entered pursuant te said petition. The court furtherxoere, upen 4 pe- 
tition by the receiver, ordered that coal be bought fer the presices, 
that jspiter's tilis be paid amd water taxes; also upen petition ef 
the receiver, certain tenants were rulei to show cause why they should 
not be punished fer contempt of court in failing to ebey the order of 
the court te pay rent te the receiver. 

All of enld prosesdings were unen notice te defentants 
ana without any objection en their part to the form of the order spe 
seinting the receiver. 

She form ef the order appointing the receiver ie, as 


we have sata, defeative, buat it ie net wold, Walenti v. #Pelik, 234 
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fll. Ane. 407. ‘fre court head Juriadietien te snpeint a reesiver 

ant the fests aupearing ic the bill faliy Suetified doing ee without 
requiring = bend frem the eemslainant. she order would have been 
semplete if it had imeluded s finding that under the terme of the 
trust desd tue giving of a bend tae waived 2nd that the oourt was 

ef the esinien that thie, im eonneetion with the other facts appear. 
ing in the B11 of complaint, was sufficient te reliewe the esmeiaine 
ant ef giving a bend. We e¢e ne seed resacn way under the eireume 
Btaneces the chancelier migkt met ast any time suend its erder go es 
te cure the defect without inpsairing ite waiidity. 

Se are of the opinion that, by failing to objest to 
the ferm of the order apncinting the receiver aid by failing te - 
ebject te the subsesuent preceadings berere the chaneelinr initiated 
by the reeeliver, the 4efendante are estarmed te deuand that the erder 
of appeintzuent be reversed, tatutory proviclone may be raived ond 
the ecendust ef the defendants must be held te have wnived the ire 
regularity in the form ef the order. 

Ve a¥@ a@leo meved by the eonsidersticn that te held 
this order void would result in wush greater confusion asd injustice 
than to permit it to etand. 

tne order ie therefere affirmed. 
APY IREESS,. 


Batehett, ©. J., aid G'Genner, J., concur. 
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CHARLES BR, YELLS, Adsinistrator, } 
) 
Appellee, } 
; APPEAL FROM 
¥. ; CIRGEIT COURT, 
_—- } eoOe sOUNTY. 
LOUIS BEREOH, ) 
Appellant, ; 


Opinion filed May 2, 1928. 


Sh. PRESIDING JUSTICS TAYLOR delivered the 


opinion ef the court, 


On the afternoon of dgune 7, 1986, Beatrice A, 
Wells, 2 young woman thirteen years and four monthe sold, 
who lived st home with her parente, end was in the first 
yesr of High Sehocl, boarded & nerthbound Grawferd avenue 
etreet car, in Geieseo, intending to go toe the terainus 
ef the line at Bryn Mawr venue, on her way Seme, Bryn. 
faey avenue is an east ant went gtrect, and ie intersected 
et right angles by Crevford evenve. Grasford avenue is = 
paved street, end has upen it north ami southbound street 
gar tracks, The street cers on Grawford avenue chenge 
from one traek te another st Bryn wawr 2venue by scans of 2 
ewiteh track, hen the street cnr in which Bentrice A, 
Selle eas riding resched Bryn Marr evenue, the end of the 
line, there were tee other street cera, doth headed north, 
shead ef it on the northbound cer treck, The car in ehich 
she was riding having stepped, the passengers, four in 
mumber, walked toward the front end of the car te uske their 
exit by the front richtehand door, The street car eonductor, 
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whs had stsod at the resr of the strect ear, meanwhile, had 
Closed the rear door and waized through the strect ear, an 
to the front vestibule, where the cotorman as, ‘fhe exit 
door at the front ef the oeF sas controlled by a hand lever, 
sperated by the soterwan, after stopping the street cxr, the 
aoteraen openec the door, and Beatrice &, Yells got off, 
being the firat cascenger te de se. The sotorsen atated 
that before she got off he dis not heer any born or siren, 

or sound or rarning, He further stated that when she stepred 
off the esr she tosk ome step ent exe about te take the 
second step when he noticed @ truck about one foot arsy 

from her, jyst even "ith the decor, fhe truck, which was « 
2k tom Kelson Le#eon treck, driven by the defendent, Lovie 
Benson, snd traveling beteeen the atreet car tnd the curb 
and goltg im the same direction in ehics the street cer had 
been going, struck her and knocked her dewn with the frent 
ana reat leit eheele, passing over her body, killing her 
instantly. fhe distance between the atrecet car ané the 
rigetehand curb 2+ Crawford avenue, fas eleven feet, snd 

the truck itself was about sewen fest wide. There ie evidence 
that the truck after etriking se¢ running over the deceased 
end treveling & dietance of ferty feet, 214 not step until 
the tro richt heels, bets front an4 rear, had gone up ever 
the curb. 


Section 3625 of the Thicege Hanteipsl oede of LB8t, 
p. 1086, is se fsliewsa: 


*Vehicles te stop when etre«t exre discharge 

or take on passengers, I¢ shall be unlawful for 
any person driving er baving charge, possession 
or control of any vebicie being Griven or nre- 
pelled er cpersted ujon the etreete of the eity, 
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UPCR OVertaking eny street car which ia stopned 
for the purpese of diecherging or tsking on 2 
pegsenger cr paetenrere, to permit or ceuse said 
Vehicle te pees or Brrrench Fithin ten feet of 
ganic ear ef long ae the said esr is as sterped 
er remains standing for the nurnose of discharge 
img or taking on & passenger or passengers, * 

On dume 36, 1956, Charlee 8. Yelle, her father, 
ag edwinistreter of her extate, brought euif in the Cirovit 
Gourt of Cock Gounty, 2ctinet the detendant, Lovie Henson, 
for <csag@a ceused by her death, There wee 2 trial before 
the court, with 2 jury, and a verdict ond judgment in favor 
of the pleintiff end agzinst the defendant, in the sum of 
$5,000.00. fhe setter ccxes before us on an eppeal by the 


defendsnt from that judgment. 


It is contended for the defendant that the d¢e 
eeased exe guilty of contributory negligenee, It is 
argued in the brief fer the defendant thet if she bad looked 
te the south she would have seen the truck epproaching; 
thet if she did not lock, she wust be charge? with euch 
knerledge sc she wold heve ebteained had che leoked in thet 
direction, The t argument is entirely wmcound. Exercise 
ef ordinary cere on her part in the siteation in which athe 
was when she got off the ear, Goes net eon thet she ehould 
heave been om her guard cgeinet the truck being driven, in 
violation of the law, pent & street ear steading still snd 
from ehich pasuengers were, rightfully, slighting. The 
Uo. VW. Lezeh, 215 111. 184, Further, 





the déesacet Seeing # HINGT, Fas required to use only that 
degree of care required of children of her age, intelligence, 
eapacity, discretion end experience, UeGuire v. Gutheenn 
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Transfer Go., 234 i111. 128, 


The evidense sows, substentielly, thet after 
getting off the street esr she teok about one step and 
then eae that the truck was coon her, In that eitustion 
of denger, that she did then and ehet she did thereafter, 
imsemuch as she tas in impinent danger of insediate death, 
eannet, in any View of it, be leeked upen se sentributory 


negligence, 


ig the view wa take cf the evidence, there are 
ne pallisting ciraimsteances, nothing to relieve, nothing 
te prevent the conclusion of ranten negligence on the vert 
of the defendant. If the jury believed that the eleintiff 
' wae not guilty ef contribevtery necligence, snd believed there 
was precticelly no evidence te that effect - and from the 
record they vere entitied to do so = then, not only does it 
follow from the evidence in the record thet the defendant 
was guilty ef negligence, but it say even be seid, fithin 
Tesaon, that he eae guilty of saneleughter, 


It is urged forthe defendant thet the court erred 
in permitting sertcin eriderece to be introduced by Joseph 
Burne, the police sffiee, concerning the testing of the brakes 
on the defendont's truck. In the view we take of the case, 
that whole subject wea an entirely immeterisl matter, and, 
further, the «evidence put in ae to the test was not of such 


import and soment as to justify overriding the verdict, 


it is eontended that the triel jucge erred in ziving 


eertain inetructions for the plaintiff, and in refusing cere 
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od 


tain inetructione for the defendent. Te huve examined thea, 
but we do not find any guch errors comaitted a8 fovld justify 


& revereal, 


For the reasons ststed, fhe judgment will be 
affirned, 
 «SUOGEENT AFT IRMEO. 


jOLDOE ASD ELLSOR, JJ. CONGUR,. 





oh 


Ok EA neh 





Ses 





406 « 32347 
SHARLOTTE OELSCKLAGEL, } 
} 
Appelles, } 
: APPYAL FRO’ 
Ve ; BUBICITAL GOCRT 
} OF SHIceco, 
WOIR SOTEL COMPANY, } 
& corporation, } 
appellant, } 


Opinion filed May 3, 1928, 


BB. FRRSIDING JUGTIC®S TAYLO8 delivered the opinion 


ef the court. 


On March 20, 1988, Charlotte Celechliagel, ae 
plaintiff, began awit in the funicips] Geurt, against the Moir 
Rotel deupany, es derencant, for & belance claimed te be due 


for @ breach of a2 contract fer persons] services, 


fhere wee @ trial before the court, Frith a jury, 
ands verdict and jucgeent in favor of the pleintifi, and 
ageinet the defendant, in the sum of 7,800,000, This appesl 
ie from thet judgment, 


The atatesent of clais sets up & ¥ritten centract, 
dated “arch 6, LOL?, between Hersgeret Celeohlagel = purporting 
to act ss mother and guerdian of the plaintiff ~- and the 
defendent, which provides, avong other things, that the nlsine 
tiff ese to pive skating exhibitions in the ferrsee Gardens 
of the Herrisen Hotel, for « peried of trenty weeks, beginning 
on Way 14, 1917, and ending October 1, 1317, st « salary of 
81500, 0C « week, paysble in advance, 


The statement of claim gets up further that the 


contract was wade for the use and benefit of the plaintiff, 
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who wae, at the time, a minor, under the age of trenty-one 
years, and whe hes gince attained her enjcrity; that the 
plaintiff entered inte the perforwance of her contract, and 
received therefor the som ef $1500.00 per week, for the period 
from May 14, until June 85, 1917, or a total of $9,000, 00; 
that on june 26, 1817, the defendent refused and failed te 
poy the plaintiff the sun ef £1500,00 in edwanoe for her 
further serviees uncer ber scntrect for the reek bezinaing 
dune 26, and refused to persit her to perform further services 


pnder the wrmas of the contract, 


The sffidavit of acrite sets up thet the plaintiff 
gave performances at the detendent's place of business until 
on or about June 26, 1917; thet she then refused, without 
any just o:,8¢, to continue to perform further services for 
the defendant; thet the plaintiff's, eaployment eae thereuscn 


teraineted becouse of her vefueel, 


In the effidawit of merits it is denied that 
the defendant refused to verwit the tlaintiff to continue 
her performances; denied that the plaintiff wae ready, willing 
ant able te give the performances; denied that the plaintiff, 
after her refusel to perform, presented herself at the defend= 


ant's place of buginese for the ourposa ef rencering services, 


it is further alleged that throngheut the period 
from June 75, 1317 to Gctober 1, 1917, the plaintiff exes 
® miner; that her father and mother were both Living; that 
ag @ result, the plaintiff wag not entitled to receive anye 
thing which she might earn by services to be perforaed and 


gould not suffer any descge through a failure to use and 


sanitiew 
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psy for her servicers; that at the time when Margaret 
Geleohlogel, the sother of the plaintiff, exeeuted the 
written gontract, Silhelm Oelechisw~el, the feather of the 
plaintiff, was living, ond thet he only exe entitled to 

the oleintiff's services, and that therefore no rights 

te thé plaintiff's serviees gould be aecuired by an inetrue 
ment signed by Wargeret Celechlagel, oni 29 & contract, 

the inatrument established uc right te auch serviees and 


that it lacked ecngideration nd autunlity. 


It le further alleged therein that for 4 cone 
sicerable period between June 65, LYL7 and Ceteber 1, 
1917, the pleintiff exe profitably employed in rendering 
similar services to thase provided for in the contract 
in question, «nd that ehe sight have secured other en>loy= 
ment ecueliy remuneretive throucheut the entire peried 
auring which it is clzimed that the defendent refuse? to 


enploy her, 


The written contracts, by resson of wiich this 


controversy arises, ie ee follows: 


“Thig agreement Hede ond Entered Into thie sixty (si) 
Asy of Merch, 1LOL7, at Cleveland, Ohio, by «nd be- 
tween “oir Hotel Gownanyy party of the first part; 
and Mra, Margeret O¢lechleggel, sother and cuerdion 
ef the well known and famouw icewakater ‘charlotte,' 
perty of the second part, 

It Is Agreed beiwoen the parties herete that the 
gxid party of the first pert ehall enps ge iss Chat 
lotte, the daughter of the eaid second party from 
Way 14th for 4 period of trenty (20) weeke, 

the Party of the Firet Pert Agrees to poy to sise 
Gharlette during the term of ober angag@uent as 
etipulated above a galery cf Fifteen hundred fol- 
lore - #1500. per week; e814 salary to be paid every 
Sundey in advance. 

Miss Charlotte agrees te avpear in three (3) per- 
foraance s ge and two (8) performances on Sun- 
dsya; eleo further agreee to be present at reheereals 
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ebGHEVer necessary, 
it is Further Understood and Agreed that the said 
perty of the first part #ill pey the railroad fare for 
three (3) peraones of the said party of the second 
part fron Hew York to Chicago. 
In Witness whereof, the partice hereto have 
whens t2eir naaecs, thie Sixty (sic) dey of Warch, 1917, 
Margaret Oelechlacgel. 
Noir Hotel Go. 
Hugo Brumlik,* 

The plaintiff under the centract in question, gave 
ber firet performmnce in the Terrmoe Gardens, at the Morrigen 
Hotel, mm wey 16, 1917, ond continued te perform there until 
dune 25, 1917, She testified that she tas bern in august, 
1996, and had worked as a grofession:l ice-skater sines she 
Wem ten yoors of age; that ehe skated in tew York at the New 
York Hippodrome for tre seamdne 1915-171 and 1916-1917, che 
further testified that ahe first met BrumLik emixmd ymax thee 
yontxemtx.at the feigerhoff Hotel in Thieses while carrying out 
an engagement et the Auditorium, in the winter of 1917, Gn 
June 25, 1917, twe other aketere, Babke end Lamb begun an 


engeagenent at the Terrace Gardens, 


fhe plaintiff wae paid $1600.00 2 week fron the 

beginning of her engagement until Jone 25, 1917, che testie 
fied that on June @5, 1917, she went to the exashier{s window 
and asked tor her cheek, and was told by the cashier that he 
had ho order te give her « check; thet ehe then went to Hoir's 
office, ami thet he sent her to Grumlik, she led the orchestra 
and wae the wancger of the entertainments; thet ehe then told 
Brumlik whet Moir had eaid, and that be told her she was 
throuvh, weing the Gewmen expression, "Du bist Tertig;* that 
when she asked hig the resson, he said that he did not knew 
that she remained at the Hotel three deys after June 25, 1917, 
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oo Fes 
and then begen to look for works; thet the firet work she 
got after thet was at the end of Oetober, at the Sherman Hotel, 
for which she reetived » salary of 4500.00 s week, 

Brumlik, the manncer ef tha entertainsent, teatified 
that he did not tell the plaintiff that she waa through, but 
on the contrary requested her to rewniny thet she refused to 
ao go, giving »* a recsson the presence of fabke and Lawb; ond 
Rice, the Treasurer of the defendent, teatified that he had 
always given the pleintaft her gay eheok after the show on 
Wonday afternoon of enoh week; that the checks rere made out in 
the reguler course of business on Nondsy morning; that he had 
® check ade out to the order of the plaintiff on vondsay sorn- 
ing, dune 25, 1917; that weheacthe plaintiff aad her father 
eelied for her check in the afternoon, after the show, he told 
her he eould not give it to her, ss she bad refused to go on 
with the show; that she replied ashe vould not go on while Babke 
nnd Leab were on the bill, He further testified that he tore 
the signeture off the check when he resbived rvord that the 
plaintiff had refused to give her serforsence; that he did not 
tell the plaintiff he bad not received an order to sake out 
her oheaok, 

Gne Jnukson, mn booking agent, testified that the 
plaintiff eane to his office during tay or June, 1917, in 
an endeavor to get him to find exployment for her, but that 
he wea unsuccessful in doing a0, 

To reverse the judgment it is urged for the defend=nt 
(1) that there wis no privity of contract between the plaine 
tiff and the defendants (?) that the verdiet for the plaintiff 
was ageinet the clear preponderance of the evidenee; (3) 


that the court erred in ite rulings on evidence; and (4) 
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that the court erred in instructing the jury that in 
easeesing the plaintiff's dams gée, interest should be 


allowed, 


(1) It is the lew in thia State that any one 
for *hese benefit « contract is made, may sue thereon in 
his own nam@. The written contract here ie signed by 
Margaret Celschlagel, the nother of charlotte, and vy the 
Hoir Hotel Go, and Gauge Drwwlik, Ig pean, use, ets, ¥. 
Walker, 107 Ill, 546, the court said; 


*1t is a fsmiliar rule, and oge well sustained by 
authority, that where one person, for & valuable 
coneideration, makes @ promise te enother for the 
benefit of @ third person, such third person msy 
maintain an eetion upon it, It is not necessary 
in such a oxse thet there should be any consider=- 
ation soving from the third person, for whose benee 
fit the promise is sede, or that there should be 
any privity between thes, The conveyance of the 
land is the considerstion for the promise, and the 
fact that the consideration sovee from the mort- 
gayor is & aatter of no moment. This is well illue- 
trated in Rrown v. jyer, 7 Gush, 237, where it ie said: 
‘Upen the pringirle of law long recognized and clearly 
established, that where one person, for &* valuable con- 
sideration, engrges with another te do seme act for the 
benefit of a third, the latter, who would enjey the 
benefit of the act, may saintein on action for the 
breach ef such engagesent, «~ that it dees not rest 
upon the ground ef any setunl or supposed relationshir 
betwen the perties, ae some of the sarlier cases seem 
to indicate, but uwnon the broad and wore sxtiafactory 
bagig that the lew, operating upon the sects of the 
parties, creates the duty, establiehes s privity, ond 
implies the prorise and obligation on which the action 
4s founded, ** 


In the oase of forpe v. Jahn, 177 Ill. App. 98, 


the eourt eaid: 


*~t common law the rule is thet where the promise is 
ande under g¢@a1 ond the action must be debt or cove~ 
nent, then it must be brought in the nase of the perty 
to the instrument, but in Nebeter v¥. Fleming, 178 111. 
under our Practige dat the setion aay be brovsht in 
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the nase of the party for w>ese benefit the premise 
is wide, although the contraet io under seal and the 
language used in Egrwe ve EoGormick, 132 711, 104, is 
eriticised in Bebater ve Flesing, supra, in Goby v. 
Heron, 180 Zl. » 84, 1% Ls seid: erever the 
pleas reise the muestion of no consideration seving 
from the appellee for the undertaking of appellant, 
it ie enough to say that privity or congideration 
between & prowiser and a third person, who le « bene 
ficiary, need not exist to support the premise, proe 
vided there is & waluable considerstion for the pro~ 
miee an between the principal purties to the undere 
teking, '* 









In our judgment, coneidering the written contract 
in question, there is ne doubt but that the daughter, Charlotte, 
head a good and walid right to maintain Ker setion on the cone 
tract, being as ehe wag, the third party for whose actusi 
benefit the contract wae entered into. (8illiston on Gontracts, 


See, 257.) 


Williston soye, dection 368, *A large majority of 
the States allow a scle beneficiary to sue at Law," and in 
& note to that statement cites many cases in varicue states, 


and aauong them the folicring: Lawrenoe v. Oglesby, 178 i11, 128 
and Hiepe ¥. Bchwidt, L099 Ill, App. 129, 


(3) Ag to the contention that the verdict wae manie 
festly aguimet the weight of the evidence, it ie urged for the 
defendant thet the plaintiff's testizeny ig uncorroberated, ond 
thet it ia opposed by the testimony of the defendant's witneeser, 
It would be « work of supererogation to get up here in deteil 
the evidenee pertaining to her alleged discharge, The evidence | 
on thet aubject was directly conflicting and wae properly aube 
mitted to the jury, and they have found in her favor, we have 
examined the evidence, and do not find any euch inconsistencias 


and 6iscrepancies as would in any way justify » court of review 
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in overriding the verdict of the pary. The jury aay well 
have refused to believes the witnesses for the defendant and 
heave given oredit to the testimeny of the plaintiff herself; 
and if they did wo, we do not fewl justified in holding thet 
that would be clesrly upreagonsble., Not seeing the ritneeses, 


we aryé, ae to matters of @adibllity, very disadvantsgeopsly 
situeted, corcpared with the jury. 


(3) It ie orged for the defendant that the triel 
juige erred in slloeing improrer orc#s-exauination and 


imperehment ef the eliness BKrumlik, 


Considering what the record shows Sruslik teatie 
fied to on directeexamination, we find nothing in the oresge 
examination that was erroneous, any cuesticone were proe 
pounded to his in order to lay the foundetion fer rossible 
impeachnent and se were entirely proper, The Iliinois 
Central Rellrosd Go, We Bade, O08 I11. B22, Hirech & Sone 
ircn Co. ¥. Coleman, 287 111, 143. “ojection ta made te 
conversations rith one Ganpbell, but he wee on efficer ef the 
@efendent company end what he said ras proper evidence and 


competent. 


(4) Ags to interest. Section 2, Ghapter 74, 
Gahill'’e Rev, Statutes provides, 
*Greditore @hsli be allowed to receive et the 
rate ef 8% per annum for 211 moneys after they 
vecome due, on any bond, bill, promissery nete or 
other tnetrument of writing.* 
Here the suit vse upon an instrument in vriting; 
and the jury wes entitled to find the xmouwnt that was due 
on October 1, 1817, the date of the exyiration of the cone 


tract, end add to that interset from Cotober 1, 1917 to the 
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date of their verdict, Helseler, st s1 v,. Stone, 131 
Til, #08, in the latter onse the court aid, 
‘Here the woney wes due on on instrument of 
writing, onc while it had not been deternined 
whether the snount should be $160,600 or #200, 00 
per month, yet the anount, whatever it was, being 
due on an inetrument of writing, no reason is 


perceived thy the true ancunt, when aaecrtained, 
should vot bear interest from the time due,“ 


. For the reegone stated sbove, the judgment will be 
affirued, 


AP FIRMED. 


HOLDOM AND WILSON, JJ. cONCUR, 
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GAROLAN, GRAHAM & HOFFYAK, INC., 

& corporation, 
APPRAL FROM 
Ve MUBICIPAL ooent 


OF OHI QaGo, 


) 

Appéllee, 

J. S. RANEIN, 
) 


Agel lant, 


Opinion filed May 2, 1928, 


BR. PRESIDIRG JUSTICS TAYLOR delivered the oninion 


of the aourt. 


Garolan, Graham &@ Hoffman, Inc, ® oorporation, as 
plaintiff, begen euit in the Municipal Gourt egrinest J, 5, 
Renkin, ae defendent, for en ineurance presium amounting to 
$142.50. ‘There was & trial before the court, without # jury, 
end @ jujigment in fever of the plaintiff and against the dee 


fendant for thet gum, This apnpesl ia therefrom, 


fhe claintiff vecites in its stxtement of claim 
the followingze "Ite claim is for the sum of 9142,86, being 
the premium on the bond in the amount of §9500.0, in fever 
of the Villege of ferkeley, nnd iseved et defendant's eneeial 
instance snd requeet, Pratneiff further olsiae interest on 
enid ovum of $142.50 et 5% from December 18, 1925 until the 
dete of judguent herein; that although often requested, the 
defend-nt #helly feiled and refused to pay anid sum, or sny 
part thereof; wherefore the plaintiff sues.* 


There wae an affidavit of cleim attached to the 


Rtatenent of cleain, 
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On Jamary 64, 1827, the defendant filed an 
affidavit of merits, in which it is alleged that shen 
application waa made to the pisintiff for e bond, it wae exe 
plained thet it "as only needed in anticipation that the 
Village of Serkeley would require 2 bend for rork 
wpon which the defendant was eubmitting » bid, and that 
it wes agreed between the parties that shou!d the Village 
refuse the bid, or for some other reegon not require 4 
bond to be filed with the Village Glerk, then no liability 
should sacorue for » premium; that the work was in feet done 
by the defendant for the Village without hie being required 
to file a bond for bis cork, and therefore no Liability 
for any premium acorucd cn secount of any such bond; thet 
it wos agreed in the event such a bond shen) be needed and 
the defendsnt undertook to do certesin work for the Village, 
® oredit vould be sliowed to the defendant fer the anount of 
the premium on the bonds of the oubecontraotors under the 
defendent, if mush bends were executed by the plaintiff; 
that the defendant undertook to do the work for the Vii lage, 
and @ subeontreoctor's bond tas executed by the pleintirt 
for one Thoma Ghapman, the premium on which amounted to 
$40.86, for which emount the defendant ia entitled to « 
eredit in onee he im lieble for eny premium euch ss the pleaine 
tiff elaime; thet no agreement eng ever made concerning the 
amount of the premium ond the defendant newer prowlsed to ppy 
any premium of sny certein agount, and that the amount charged 


for the premium was exorbitant, 


At the trial, one King Cook, "ho wae connected 


with the plaintiff's firm, teatified for the plaintiff, 
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and George £E, Billett and defendant Renkin, testified 
for the defendant, and certain exhibits were introduesd 


in evidence, 


Yhe evidence shows that the premium of $142, 50, 
for which the suit faa brought was for s bend to be ziven 
by the defendent Rankin, as principal, to the Willege of 
Berkeley for the cerrying out of certain work for the 
Vilisge by Aenkin. 


Shortly before Hevember 2f, 1925, certsin nesotia= 
tions were entered into between Rankin, on the ome hend, anc the 
plaintiffs on the other, for the furnishing of a bond, Those 
negotiationa resulted in the plmintiffs furnishing « bond 
covering the ereation of eertain buildings snd instal Ling 
certain @quipgent in sonnestion with the waterworks for the 
Village of Berkeley, cnd elso the simintenance of the iuprovee 
ments, A bond, dated Roveaber 28, 1926, ees drawn up, but 
it was considered by Rankin ag having been subsequently 


cancelled, 


The bond of Hovewmber 78, 1225, was aubmitted by 
Rankin to Eeneook, engineer for the Village of Berkeley, and 
Hancook teld Asnkin that he desired txo seperete forns of 
bond, one covering the performance of the sontract for 
erection of the waterrorks improvements by Rankin for the 
Village of ferkeley, and snother weperate bond covering 
the maintenance by Rankin of the improvements after they 
were erected, fankin also advised Gaok, Vice-Freziddnt of 
the plaintiff eorperation, of hie desiring separate bonds, and 
accordingly, upen request of Anneeck and Bankin, Gock prepared 
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& nee and second bend covering performance only. A 
g@aintenance bond fae to be prepored after completion of 


the waterworks, 


On Beoeuber 18, 1926, the second bond wae sent 
by Sock to Billett, ettorney for the Village, far exaninte 
tion, It me reovived by Billett on December 21, 1975, 
and wae dated becenber 16, 1925, On the sane day, Billett 
returned the second bond, the one dated Deceaber 18, 1928, 
to the cleintiff, with m letter. Jp, thet letter Billett 
etated thst the bond dated December 18, 1985, hed not oren 
Signed by Pankin, and thet the power of attorney of the plain= 
tiffe had not been attached, The original of thet letter 
was reosived by Cook, together with the bond, In reply 
to Billett's letter, Gowk wrete te Hillett on Secenber 
2%, describing the ratez of premium on the sepatate kinds 
of bende, and on the same dey, Cook, by bie Secretary, Nelson, 
gent the second bond, thet of December 18, 1925, to Rankin 
for his aigneture, with a letter, On December 34, 1925, the 
plaintiff billed Renkin, the defendant, for the premium of 
the bond, 


Sometime in the latter part of Recember, 1925, 
aiffievlty hod developed in the progress of the plans for the 
waterworks, which Leeted for a number of sonths, and until 
the end of uny, 1936; end in consequence, there was no neat 
for the second bond during thet time, , April 20, 1928, the 
plaintiff wrote to the defendant, requesting payment of the 
premium on the second bend, dated December 18, 1995, end on 


June 3, 1926, wrote again, 
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fhe first week of June, it developed that 
Hancock, with the suthority of the Village, ordsrad Renkin 
to vreseed with the enterworks, sni did not require henkin to 
furniah & bond covering Rie werk, ‘Upon learning of this 
situation, HY fankin returned to the plaintiff, by letter, 
the second bend, dated December 18, 1925, which, with the 
eeoond vond, wae reosived by King Cook for the plaintiff, 
fhe second bond, dated fecember 16, 1945, hed never been 
eubmitied or delivered to the Village of Berkeley, or to 
ite officers or agents; bea never been filed in the office 
ef the Glerk of the Village of Berkeley} but had remained 
in the poastesion of fenkin until returned to the plaintiff 
on dune 8, 1926, enclosed with | Letter of the aanme date,# 
“fankin considered, in the event the second bond has been 
ueed by Hankin, and delivered to the Village, thet he ras 
entitled to a credit in the amount of $40.80 for the vrenium 
on « bond aigned by plaintiff for one chapman, ouch eredit 
applying on Reankin's premium, Ae helleved. he head en undere 
standing with fing Gook ta that effect,4 


In our judgment, the evidence dogs net shor iat 
the Inaurence Company beseme Liable ag surety upon the 
bond spplied for, thet is the one of Deceuber 18, 1925, and 
that therefore the plaintiff Pan not entitled to recover, 
The plaintiff in his etatesent of claia olaime the eum of 
$149.50 “being the premium on the bond in the amount of 
$9,500.00, in fawor of the Village of Berkeley,* and 
issued at defendent's request, and claime interest on $142, 56 
from Decesiber 18, 1925. Of course, the Insurance Goupeany 
did not become Liable as aurety on the firet bond, becouse 


it was never delivered to the ebligee, It waa, in feet, 


ion 


ont beige Leet ak a etiE ey anew fone we 


Aes herekne .eeelisy ad? Fo. we dnedtua oat debe sosenalt 


@¢ wie axdepet sua 61h bee ,eiurretaw ast agiw banowre ‘of 
Bice to qatageastl agoygt* ikaw aks gaitovos sued 4 dato’ 


vended ‘pd Veisatety o6d co Derren mines, ww wottentin 


ad He be =H te ,2302 .Of qeeimwmeg hereb uhaed gmooen ade 


hitaiat add 1e¥ dehO gate @ Bewkuber wine yhaed bxonee 


nocd verve Boe tee Py: ~mpiooone beteh lbaed bnewes adh 
“at ets ee fester 6 waelt es oat cet ince rg Leah seg Rode pela 
anette i6s af Belt added taIE bed (ataege ee wees Bho att 
Seese wes bad vad fyatevee to age ETRY: eae te. seetD ode 30 
“‘Pittetain cdl ae bomttedes ¥ bien se hates ali xo dies Ravan ade at 
* ot ah amos oat “Yo: qournet « sie penatome oer sweaty: Tr 

so ant had horde Koonwe of fodrh od wt yhowebborew metas © 


nat an feed one ee wie ot baronet on’ tere aking teh beau ; 


arto adit ai a x" ‘Fsue me ee shone im Oe ety kare 


tibore soon “gemma awe cor Phebataby ye! omyt's, tae: vo 





stan a bad we bow tied ee ea 8. Quduiqae 


MPS era Seas Qa Mae _— ane apenas 


wane wade 20n veoh, eombavs odd anoagtary, ‘can ey 
lt ogee YEE mo OKEALS aan Yamal conexumat ady 
ast “ane 26X Cosueree Yo eee on? eh dodth geek hed frase havo 
ee ee ee Meta ate ed orokenent badt 
Yo mae Oe BWhe ts @ body he Seemed ket. et Whidaiete oat 
a Pinal ota we Hints way so Mo tmNE it gated Of dF 
ee Re ee ey 10.6008, 
om 08 aege ene ated “RB fo a | ahaiae gape attaabasten ae, bawens 
‘guna wo davwont Ve (eetied ON et 168 sodonent wont 
en cue gid Sac kt ehh me erate we ugebnt £ ae ee dom. ya.) 


atoat af yee oh wea tite wae a horevt feb tevew aae ak 


an a 


| 0) 


. ie \ 
ae 


efe 


rejeoted by the engineer of the Village of Berkeley. 

The first bend, therefore, is eliminated from conrider@tion, 
It bead newer been delivered to the Village of fherkeley, 

or tc ite officers or sgents. Ag ta the second bond, ge 
quote from the marrative stated by the evidence. ‘non 
lesrning of this situation, Mr. fenkin returned to the 
plaintiff by letter, the second bond, dated heeember 18, 
1925, which, with the second bond, was reasived by King Cook 
fer the pieintiff,* frat bond hed never been submitted 

by Rankin or delivered to the Village of Berkeley, or to 
ite officers or agente, and was never filed in the office 
of the Clerk of the Vilieage. 86 delivery, therefore, had 
ever taken place, and thet being the situation of feet, the 
Insuranc¢ Company Aid not becove surety on either bond, 


ond not having become surety, there wos no liability én 
the pert of the defendent fer the cremium, in fhe Smpire 


tate Surety Compeny v. Sehillinger Bros, 167 Til. App. 832, 
the court esaid, 


*An inepection ef the applicstion ond bond makes 
it clear that the BoscheRyan Grain Gs, was the 
ovligee in the bond, *hich waa issued for its 
benefit, If, for any renson, an obligee in a bond 
refuses to aovept it, the bond does net become 
operative and no Liability on the part of the 
maker thereunder erises, * * {ft is too clear 
to reQyire argument or citation of authoritges 
that by the continued refusal of the Boschefyan 
Grain Ge., for whese benefit the bond was exee 
cuted, the bond in question had no validity, and 
the Surety Company never beeame liable thereone* 


In thet osee, where the question was concerning the liability 
for the premiums on the bond, the court found that ae the 


Surety Company never Deoeme lisble os aurety, ne Liability 


existed for the payment of the premium on the bond, In the 
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inetant esse, the Insurance Coapany undertesk ta beeome 
Liable as surety on 2 certain bond, fer which the defende 
ant progiaed to psy s premiwua of $143.50, but ae the Insure 
anee Company at no time wae lisble as surety, it eas not 


entitled to compensation, 


For the ressona ateted the judgement will be ree 


versed and judgment will be entered here for the defendant, 


SUDGHENT REVERSED AEO JUDGMENT HESH, 


ROLOOM ANG WILSCH, dd. CONGDR, 
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PEOPLE OF THE Tat? OF 


ILLINOIE, KRROR PO 
Defendant im “rror, WURIOLPAL COURT 
Ve OF cHiGsao, 


J*WEE A, HOOPER, 
YLaintizr in krrer. 


Opinion filed May 3, 1928, 


BA, PRSSLOLEG JUSTIOCR TAYLOR delivered the oolnion 
oi the court, 

On Geceuber 8, 1608, 8 clade of the first clans 
was filed in the Bumicipal Usurt in the nome of the People 
ot the State of Illinois ageinot Careline eane end Jomes A, 
Hooper, a2 defendants, which set ferth that on Februsry 6, 
1925, they entered Into tn obligation with the People; that 
Caroline Meens was “legelly in custody, charged with the crime 
of larceny and was relessed from said custedy by reseon of 
giving recognizance;" thet on March 25, 1925, the cave eae 
emlled for trisl and Caroline Heane and James H. Hoover, 
being three times oilled gor tricl in epen ecurt ami ordered 
to bring in the body ai “oreline Keane inta ‘eourt, ag by the 
terme of the obligation he wae bound te do, came not, but 
wide default; «end it was ordered by the court thet the 
recognizcuce be verfeited. 

fo the claim there wos attached an affidavit, which 
etated that the pisintiig's cleim was for meney due from the 
defendants by reacon ef their fallore te carry out the 
provisions ef the recegnisance,. 


On Necember 9, 1925, & summons wee iecued, dirceted to 
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Jamee A. Heoper, and ese served on him on December 
46, 1025, On December 30, 19°58, Jamea H. Hooper entered 
his appearence pro se. On the some date, he £1led an 
afiidevit of merits, setting w "that the esee of the 
People of the “tebe of Illinois v. Varo mag wea not 





eolied in Branch 32 in the Municipal Court ef Chiesgo, on 
the 18th doy of February, 1925, nor on March 25, 1925, in 
#aid byreneh, and thet said recegnizmnce wae net then and 
there forfeited, Se dlleged in the stetement of claims 
and hae not et amy time been forfeited, and that Caroline 
Meane d¢ not joined as defendant, and that ne summons 

wae lseved ae te hor.* 

On Teoeuber 29, 1925, there was a trial betore the 
court xit/s. dary, 4% the trial, the bond in question was 
intreduced in evidence. It ie entitied, "Oriminal Aeosgni- 
zanee with Gurety ond -chedule.” The bond recited that 
Caroling Keung, a% principki cond James 4. Hoeper, ae surety, 
jolotly ond severaliy eekcowledged themeelyee ta owe and 
be indebted unto the People of the “tete of Illinoie in the 
pensl sum of $1500.05, to be levied of their reeanective 
. Reeds ond chattels, leande end tenements, reseoesctively, if 
default be wecde in the oremises ond conditions. The tond 
further recites that, Whereas Caroline Meone hed been trken 
late custedy and charged with larceny, the condition of 
the Yecognisances wre thet if she should be and perecomally 
apoeer betore the Municipal “owrt of Chiengs, at & aeenten 
thereak to be held at Brenoh fe. 32, loeated st o74" Gheffield 
Aveme, in Chicsge, or before uny other branch of the Court, 
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to which the cnuse might be traneferred, or might be send« 
ing, then anc there to enewer unto the People of the ‘tate 
of Lliinois uwoom the chargé in auertion, amd ahould abide 
by the order of the court «nd not derart without Llesve, 
then the recognizence und the boni should be void; other- 
whee 1% showld reacin in full fieree smd virtue. The bend 
was dated Yebrusry 6, 1925, and signed by “areline Means 
snd James 4. feoper., The bond «as seknocledged on the same 
gate baflore one of the Judges of the Hunielpal Court. 
Sgunsel for the etote offered in evidenoe the 
"Half Sheet," amd “the reeord ef the Court in People of 
the “tate of Tllimele ya. Careline Means, criminel, Ye. 
538401." “ounvel for the State then stated, *1 offer 
wll od the recoric here in thie esas, the jury wedver, the 
gomplaint, the self eheet and #211 the sntrhes thereon. * 
Setendont Hooper then objected, on the ground 
thet wo proper judement ef forfeiture wae shown. The court 
then etated, "Objection overruled, Finding against the 
detendant in the sum of #$1660,00 ond judgment on the 
finding. The defendant then ststed, “Yo which I exeept,* 
the Court then stated, "Judgment in the asieunt of the bond," 
The record further shows the felloring: "Thereupon the 
Court entered judgment in the cum of $1,806.00, te which 
entry of judement, the defendant objected and sxeepted. 
Wotion in arrest of judgment «ac donied and exception 
teken." Thia spoeci ic by defendant Moorer from thet 
judgment. 
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®t is urged for the degendant Heoorr thet 
"A wait te wecover the venclty in 8 reengnmirence 
is a avit to reeaver 2 -eRelty ond is mot & sudt te 
recover for bresch of a controet; that the stetutes 
oroyvigse © remedy by sobre feoize end that that remedy 
should be followed; thet a reougnisanee de in the 
negure of & judgecmt contesced of reeord; that the 
@onioies1 Court ses ao juriesdiation of @ eos of the 
Kirst glece te recover a sonalty. 

Im cur jPaigwent, the walt is one in deot, And there 
de po cutetion but that the Sumiciosi cgurt bar jwrie~ 
dietion in cages of debt, or Guit«c on 2 aontraet for 
eames over $1,°00.00. (Chap. 37, Pers, $90, Ushilite fev, 
State, 1925) in bats v. People, 1% E11. 281, the court end, 

"It in well settled, thet debt will lie 
WOVE & Tedeyninones. 12 is om obligation 
te pty 2 sum certain.® 

it is further contemied thet the rerer4 in the 
lerceny ona0 does not show thet a judgment was ever 
entered ogsinet the defendint keopar. 

There is mo oleaia by Heeper thot he surrendered 
hia primeipsi. 48 the court said im the Fate espe (owers), 
"he ety aake the surrender end discharge the resoeniconce 
sh any time becore judgment te obtained im the sethlon of 
debt.* In thet ceee the court ssid further, *Im this kind 
ef eetion * * * the whole semmt of the redergniscsace is 
yecoversble, It matters not «het «sy be the form of the 
remedy, the sum useacd in the recagmizenee in ferfeited by 
& fellure te cerform the condition.® Where/s guilt aa 
debt upon &: reeegnizance, the etetememt of ciaiw alieges 
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fsete showing 2 bresch, #e here, that Le, that the 
principal fxiled te empesr; amd the efiidawit of 
werite by the curety does not deny the failure, the 
meetion of forieiture does aot arive, aac seed not be 
oroven. 

The helt sheet, vhieh wis oifered in evidence 
under the title, *“areline Neen,” om sith the masher 
E6401, contained the feliewing: «*Marek 25, 192h, 
dudge Jobe A» Buges, Nesegnisence of dexendant sad 
demee H, leeper, surety, forfeited, “arraat srdere 
va. delendant.* 

legendent Hooper, in his brisk, sontends thet 
there te pe regite, thet the ploimtifi wie present, ner 
that tae defonéant soa Rowent, that ee far ac the reedtal 
is concerned, the orimeioal datendsmt Ceroline Leanne 
Might hove been present in soem eourt, resdy for tricks 
thet it wae mot shown thet she wos defoulteé, mor ene it 
ghowna that the curety wee oresent. “oneidering the contents 
af the statement of claim amd afijdsvit; the aooecrance 
ak the defendent; the eontemte of the affidewit sz 
merite, viich merely sete uo se & defence thet the 
Tecoenicsnes war not forfeited, se alieged in the giate~ 
went of claims, oni that Careline caene eta mot jolmed ac 
defendent, oni thet mo @uaeces wus imeued ae to her, 
that there was introduced in evidenee the record in the 
lareeny cace, shieh bee mot been profuced here, that ie, 
dest mot toneay im the bill ef exeesticns; nad the lonewage 
weed in the kalé sheet, we are of the opinion that e 
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prime, g¢o3e case wie acde out, “nd that the plaiatise 
was enbitied to juccmest, further, if the dezendant 
saw Z4t to teat the icrfelture, or te glzie thet there 
wie no ground fer a fortehture, ani thet the slointizy 
wis aot entitled te sue on the bond im debt, the 
ebligetion wie upon hie te acke oresey af these fecte, 
Yaet he failed te de, 

Por the rexsans etuted, the judgment will be 
effirmed, 

AY? TARR, 


HOLUGM 8 WILPOW, aI, concuR, 
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HALTER BATLEY, 


Plaintiff in frror, ERROR TO 
CIRCUIT Goer, 

Fe 

Sok GOraery, 


Nt Me ge! cel Mest Nea eit Pci inca 


BAGGIE BATLSY, 
pefendant in ee 
Opinion filed May 3, 1928, 


BR. JUSTIGE HOLOOR delivered the ocinion ef 


the sourt, rs 


GComplainent, Welter Hetley, filed tis bill fer 


diverce aginet his wife Nageie Astley, alleging inter siia 





the residence of complsinant in Ghicsge, Geok Gounty, 2nd thet 
he wae a resident ef the ttate of ILlimoig snd of desk county 
fer sere than one year before the filing of the bill; thet 

om Auguet 26, 1920, in Ennsan Sity, Zissouri, he eee jeined 
in aetricony with the defendant, and thet he Lived end coe 
habited with her es her buebsend from that tine until August 
2, 1924; averring thet te behaved himself as a huebend should, 
and suprorted his wife according to the best of his sesna, and 
that on the dete lset sfoveesid he became eeousinted vith 
facte in the bill set forth regarding the alleged adulterous 
eonduet ef his wife, sinee «hich tise he refused to live and 
cohabit sith her, 


Zach of the parties to the bill wes the second 
spouse of the other, The bill evers thet on Hay 4, 1924, 
end during the wonthe of Beril, Hay, Movember and Deceaber, 


1991 snd Jenusry 1372, at Xeneae Aty, Bisseuri, snc at 
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various other tinea and plages since the marriage between 
eonplainant and defendent, defendant bad comaitted edultery 
with one Fred Dabney, and bad eomultted adultery at other 
tises and places fith persone unknown {60 complainant, ar 
complainant preyed e« dissolution of bis waarriage with defend- 


ent, 


The defendant anewering the bill denied all ff 
the material everwents thereof, saving the marriage «nd the 
cohabitation thereafter, and adgits thet on the filet of 
August, 1924, oompleinent refused further to live and co- 
hebit with defendant; denies acts of adultery with Fred 
Dabney, oF any set of adultery on her part, 


Om @ trinl before the chanoslior, after hesring 
the testinony of both perties, couplainant'’s bill was dise 
wissed for rant of equity, from which complainant prosecates 


thie spre#l, alleging waricue errors for reversal, 


Gempleainant testified in his owen behelf and 
called one Jamee Proffitt as hie witness, Proffitt teatie 
fied thet he lived in Kangee City and Enew the complainant, 
Slee the defendant; that ke visited at their hone in Kansas 
City end rorked eround the house and during that tine he 
sew Fred Debney in the home of eoaplainent during hie sbeenee; 
that he received -o salary but worked for friendshin; in 
April 192] he eaw Dabney at the home of comoleinant during 
his sbeence; thet be would ring the bell and defendent rould 
meet hia at the doors that he would go in the house and Somer 
times go upstairs; that there were three rooms upetaira, one 
bedroom, that tebney was upstairs on the first ocenelon, ond 
that the witness went to the imthroom; he teatified that he 
aid not see Debney up etaire after he arrived that sorning, 
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just heard him talking, He teetified, *I couldn't see 
inside, but I figured it was he and Ure, Hatley, i 

heard the voices in a bedreem, a1] three Trooms upetaire 
were bedrooms,.* The seeund week in April he sae Debney 

ge into the house @nd thet he saw defendant here, and thet 
she and Dabney went upsteire; thet be left thet day before 
Dabney did about noon, At ome time “rea, Hatley bed on her 
kimono; generelly ehe hed on her apron, The time after 

the first time he eae Dabney there defendant bad on « 
house drese and her shoes; that Deoney wae there during the 


months ¢f April, Mey and dume, 1921, 


OM cross~exaainetion thie witness testified that 
eoapleinant wae a Pullean perter, snd that *he etayed in 
town only one dsy et = time,* fe also teetified thet the 
Eaneas Clty residence was tro ateries with yellow front; 
the lest tiue he wes there eas in June 1921, and it wes 
being repaired, ars, Estiey head @ deughter Viole by her 
firet hueband, they were eli living in the hovse; that the 
daughter wag in the bouee at times chen the ritnese wes 
there, The Gsughter is a sehool teacher teaching in the 
fendell Phillips Sehesl,. 


Gomplsinant Heatley teetified that he "es a rsilread 
train porter for the Senta Fe for trentyeteo years; that 
hic headousrters were at 15th end State Streets, Thicsge, 
end thet bis rum wae to Esness Gity; that there tere no 
ehildren born of their serriage; thst the horse in fanses City 
wae tie wife's houee; that @m one eecegicn he saw Dabney meet 
his wife ané that he greeted her with « guile; that ke sar 
her go into her cousin Guesie’s hame at the corner ef Yoedland 
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and Gottage; i aaw something wes wrong; she bad a key ond 
wnlocked the deor end eorplcinant rushed te the door and 
knocked end pushed on it, then walked te Vine street and 
tried to find @ policeacn, Dut didn't, went back to the 
house where they were snd told thes to epen the dear; efter 
that he returned home and see ber in front of himg he asked 
her what tae the trouble *ehet are you doing’; that she get 
seared ond ran inte her room, pulled eff ber clothes and 
Sinmeed the deer, «nd seid *Gon't you come in here, I will 
shoet you, if you break that dsor open I i111 shoct you,.® 

He did not go inte the room, he did net talk vith her before 
leaving Keneas City at 7:45 thet evening arriving in Chicago 
the next normming; that she left the came night over the 

Burl ington, 


We heave searched complainant's teetimeny and keve 
failed te find eny evidence sustzining complainant's ch=ergee 
of adultery actinst bis rife with tkbney or anyone elise, 


Defendant vas examined in her oen behalf and denied 
every chetge end inelmuation of adultery with Sgimey or any 
one else, Ghe testified thet her daughter Vicle Hobinsen cened 
the Kanese City residence where they 211 lived; she denied «il 
of compisinant's charges of improper marital conduct, “he 
testified that the first tine she saw the witness Proffitt 
wee the day before in the eourt room; thet be did not werk fer 
her in April 1921, and did net come fo the houze and spade up 
her garden in April, Hay and June, 1951; that he was never 
in her honeé, anc she denied meeting Bebney in Kansas City 
in @ house shere her husvand found her; that ghe had Enoen 


fabney fer fourteen years, snc siec knew hie wife; thet her 
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hushand bed given her no soney aince their sepuration 


in August, 1924, 


Defendant's daughter testified supperting in the 


gain her suother’s testisony. 


One Willias Eiag, in the reel estate business in 
Ghic: ge, testified that he hed known Debney for 26 years 
snd the ecacluinent for ten peers; that they Fere connected 
wite the Liberty Life and Geuelty Goupeany from Cqtober 16, 
1926 te July 1931; thet Sebney left Chics go ‘ecember 91, 13926 
for Zenese ojty end returned about Janusry Sth or Gth, i2f1, 
and then went beek to fangas City in the latter part of 


Pearl Debney, the wife of Fred ©, Dabney, Frith 
zhom complainsnt eharged "is wife with adulterous sets, 
testified that che Enew Hrs, Hatley for 1&8 years; that she 
knew the reputation of Ure. Hatley in Eenesas City ssong 
neighbors and friends, an@ that her reputation was good, 


Laura H, Smith testified thet she knew dra, Hetley 
in Faneae “ty, end thet her repotation in the @ arunity 
and among her friends there fer chastity "ss good. 


Daley Hefnight testified that she knew the ¢efende 
ant; that she bed lived in Epness “ity prier te ber moving 
to Chicago, snd had known are, Hatley for 14 years; that she 
¥2e &@ friend ef ¥icls Rebineon, Hrs. Hatley's daughter, knew 
about Era, Hatley's marriage te Hatley; that she knew “re, 
Hatley's reputation in Eanese City *mong friends and neighbors, 
and that it "ae good, 


eek SY 


aoltezoyee uied?. eoaia youn ea ted.ge%ig bed Soadend 
ae8Gi ,tempod sf 


oe ai : generous | beetigess 280 tein at taahos ted ils 


“retoattaet strsdton red aise 


ai gpeniawd siteiee fooe 29? 82 _gehe meni tie end 
ate, 2h ook. gaat avced bed oA gedt baitisas? a@gap £43 
hetasenes eyes yd? eae. gatsey. aay tet snaate iso a8y ieee 
08 eedei,9 ave? Yond —tiaue tae shad vitedidetttets 
BSe i i sedeees apeeish Stal yeaa ted {el yish a? O88 £ 
shel , 825 ae O86 ytcurs. dooda Beetater Sse qe eaecgd tek 
je $80q vetgal ac? af YEO aeeget Gt Sosd dane edt seas 


aie ,geadal .f hex% te shin aft ,yoacal ited 

aGins muonotisbe Sit 9lig ait Osauedy daanisiquos mode 
aly todd geceey Ef a0? yaifed .erk wend ode tade bottigner 

geuee (220 seRiad ai Yites .wte le soltatuqen ont wend 

eos ane soliatoges sad fade sas h ccgvne ts ane | areata tee 


‘yekten »8UR weet ade fede fottigucd o6inG .3 eaued 1 a 
gitar at al sciaetequ’ ved Jet ome. ed RS casa’ at 
Sree Bae Giteads tet gr ost i aaaeaeaie er bee 


abasteh ast womd a bed Se it teens ray bation cota 


 gaives: 284 ef soltG yess wsena® ai pewls bed ade tet me 
efe gat? jareee BE zat votes omit wwond bad has 12580 10 of | 
wead .cotdguch g!yelisk .aTt ywesetden ai02¥ Ye aeakst 2 er 


— eaxd ote ieee eoapieel ‘et dhe oom areata sent Fwd 





hey sae + ta fas 


bBRS +m 


oe 


ete 


One #. Le Foster testified for defend-nt thet he 
lived in Eanees Oity «nd knew the parties; thet he bed voerked 
for the Santa Fe line; thet in 1979 he had seension to 9 to 
Heatley's home; that he went cut to Bales avenue te enade a 
grden for Hatiey. 


he foresging is Ali the pertinent evidence thich 
the court heard, and we quite egeree with the chancellor that 
putting the sest liberal construction *whish the evidence Fill 
bear in faver of somrlsinant utterly failg to sustein 4 charge 
of adultery agtinst his rife, Preffitt, cesapisinent'a only 
witness, never testified ta @ny improser conduct beteecn 
Dabney and “Ura, Hatley; this witmecs wee not very reliable is 
his testimony for he <admitted that he *had been bumning sround 
the country,* fhe chencellor sar the wltneeses snd observed 
their conduct and appearance, and therefore was in & such 
better position than we are to judge of the credibility end 
the force and effect of their testiaony, 


fhere ia nothing in this evidence te shoe thet there 
was eny familiarity between the defendant end Sstney, The 
nearest the evidence approsehes te any wign of feailiarity 
ig that when Gebrney met ferendent in kanese City he exiled 
at her in the presence of complainent. Frog thia sulle no ine 
ference of adultery cin be inferred, fefendent testified that 
Babney wae never in their fenece (ity home, ana that he never 
Gid any work there, but that one Foeter, aa above recited, did, 


There is nothing in the record before us for review 
Which would sarrant this eourt in disturbing the conclusiogs 


at which the chancellor errived, fhe deere*e of the oyreuit Sew 
dismissing complsinant's bili for exunt ef equity ia affirmed, 


TAYLOR, P.J. AED WiLSOB, J. SONCUR. AFFIREED, 
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RALPH LEVIN, ) 
Appelies, 
} APPEAL FROM 
v. ) WUNIGIPAL couRT 
OF CHICAGO. 
1, HASSRAGH, 
seit | 


Opinion filed May 2, 1928, 


MG, JUSTICOR HOLDOM delivered the opinion of 


the eourt. 


Plaintiff in failing to follo thie eppenl renders 
no aid to the court in eclwing the cuesticons presented for 


our deelsion by the reoord. 


fhe plaintiff agreed to purchase from defendent a 
bill ef goods, consisting of atore fixtures, at the egreed 
price of $825, end olaintiif denosited an account thereof 
the sum of $306, thetever the contract was regerding such 
fixtures reeted in parcie, tefendomt delivered some Tistures 
to plaintiff's store, No. 1 South Jefferson street, Chiosgo, 
which upon @¢xeninebion plaintiff rejected aq not being aultable 
for bia store, ond returned 411 of them te defendant, In the 
aeantime plaintiff hed exequted and delivered to defendant 
a Ghattel »ortesge conveying the fixtures to defenicnt to secure 


the bealenoe of the curchase money #625, 


Defendant sdmite the mle of the fixtures for $925 
and the deposit of #306, end the rejection thereof by plaintiff 


for the reason that they were not suitable for bis purpese, 
There ie ne deniel of the faet of the ratorn te defendent by 
plaintiff’ of the fixturee, hHefendait denies that any denand 
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was made for the return of the desesit or that the order was 
at any tige osneelied, If e devend for the deposit was nec~ 


esoary, the commencement of the suit was a sufficient demand, 


befendent makes no eluim thet in tny event the 
'hOO deposit was to be forfeited se dowagee for a breach by 
plaintiff of the contract for fixtures; neither did defendant 
elsin frem plaintiff by way of set-off or otherwise any cum 
as dewages for the failure of plaintiff to retain the store 


fixtures delivered by defendsnt te hin, efeniant hed his 
fixtures returned to bie cnd also hed in his bende the #300 
deposited with: him by plointiff at the time of making the sale, 


Wo defense of forfeiture of the deposit wae aede 
and n@ counter clkim mace by defendant fer danages for breach 
of the contract by plaiatifY, I, this condition of the record 
the trial judge hed no alternative than to enter a finding 
and a judgnent for the amount of the deposit, which he aid, 
There vee uc agreement for « forfeiture of the deposit under 
any circumstances and without auch an agreecent the denorit 
could not be lawfully eithheld froe plaintiff, rorfeitures 
are not favored in la and wil not ve recognized in the ste 
gence of & gontract previding for a forfeiture, Forfeitures 
are often the seane of oppression ond injustice. Henee, 
the courte are prompt to seize upon eny cirqusstances thet indie- 
ate an election te waive « forfeiture, Where compensation san 
be mde, the lew in amny cases and equity in sll cases, dise 
ohargees the forfeiture upom such compensation being sade, 
Knickerbocker Life Ins. Go. v. Horton, 96 0,8, G34, Equity 


never lends ites aid to enforee « forfeiture or pensity, 





Morehell v. Vicksburg, 15 ali. 146. A cleuse of forfeiture 
erented by law is construed differently from « similar elause 
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in an Agreement between Individuals, A Legislature alesys 
imposes a forfeiture es a punisheent inflicted for » viclee 
ticn ef seuwe duty enjoined py law; wherene individuals oun 
only make it a satter of contract. Yaryland for ued, ste, v. 
B, & &, fd. Go., 3 Now. 834, 

So im the aase at bar there is nething in the ler 
@r any contract between the parties shich would justify « 


forfeiture of the §3600 depoeit, tefendont has shown no lawe 


ful reason why he should retain it, 


Yhere is no errer in the record before ue fer ree 
view end therefore the judgrent of the Municipal dourt is 
affirued, ; 


AF PICRE DO, 


TAYLOR, Fede ABD ULEOQR, ae QORGDR, 
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PYRAMIG GHEMIOAL GOuPARY, } 
a Oormeration, } 
Appeliee, ; 
APPEAL FROM 
Ve MENLOIPAL GOURT 

) OF oH IGAGO, 
RALPH SOLLITT & FONG CONSTRUG- } 
TIGN COMPANY, & gorp., 
Appellent. ) 


Opinion filed May 2, 1928. 


BE. FUSPIC? KOLOOW delivered the orinion of 


the court. 


This aetion eae brought to recover the sua of 
$350 cleimed to be due from defendent as » generel contracter 
for Beth Ierael Yemple, Chiexge, fer services rendered in 
waterproofing parts of the donorete besement of said Teaple, 
om Jely &, 1325, defendent wrote plaintiff confiruing a telee 
phone converration ta proceed with the waterproofing and to 
meke i¢ an abeolute waterticht job, ond guaranteeing the 
sane for the sug of $35H. Ip this letter it was stated that 
payment wovid be made upon receint of their O.K, by the archie 
teote, Helperin & Braun, "sometime next spring"; reciting 
“we will igaue order on the architects to issue s certificate 
on the orner for payment;* reouesting s letter of seceptance 
to the terus, Plaintiff refueed to eccept the terme etated 
in that letter and om the 15th of July, 1985 wrote defendent 
as follows: 

“We have your letter of July 3rd, relative to the 
waterproofing of the basement of the Beth Iersel Gon- 
gregation, 

We are prepared s&s in cur proposition of July (9th, 
1924, to treat the entire ‘poured wall’ and guarcatee 


eatiafection for 350, Aa to the wethed of payment, 
we are willing te wait until next spring, bat in no 
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woe 
eae later than april let. 
Trusting thet thie covers the satter and that 
we ehell proceed as per your telephone instructions 
ef today,* 

The contract for thig waterproofing was with 
defendant se the general contractor of the owner. In ita 
affidsvit of merits defendant claims that the cork wae done 
in pursuance of the letter of July 3, 1935, and that elaine 
tiff did not make the walle wetertight, and that defendant 
wag not obliged to pey plaintiff eny sum of aoney, bet was 
obliged te issue an order on the architects named in the 
foregoing Letter only, when it bed received the final O.F, 
from the architects, which defendant did not reeeivas end 
denies thet it is indebted to plaintiff in the eum ef $250 


@Fr any other sus, 


The case wee tried before the court without a jury, 
and there wee a finding againet defendant and in faver of 
plaintiff and demager assessed at the aum of #350, upon which 
after overruling sotions Tor = new trial and in arrest of 


judgment, the judgment eppeeled from wae entered, 


fhe questions here are seinly of feet, We sre not 
peruitted to disturb the finding of the trial judge unless 
we eon say in effect that the evidence dexonstrates the 
finding vas contrary to ite probstive force, In & geasure 
there 4g eontreadietion in the testimony of the several] witnesses, 
although avch testimony is readily eclvable ee supporting 
the triel judge's findings, The contention that the cone 
tract of the parties is that atteapted to be wade by defende 
ant's letter to plaintiff of July 3, 1935, is clearly oon 


trary to the fact. The sontract eas to be made by & Letter 
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from piaiatif? aecepting the sace, This plaintiff declined 
to do, and wrote the letter of July 15, 1988, under ¥ hich 
plaintiff preee:ded to do the work without any objection or 
interferenes upon the part af defeandent, The satter of the 
architects’ Aporevs] therefore is uct in the cane, se & nede 
@asary requisite for peyment, The architects in no way 

were injected igte the exne to supervise the work of sleine 
tiff, ‘the evidence of pleinsiTf abendantly suoverts its 
theory of the terme under which the wark wee done, and the 
trial judge wigkt reasonably hold, ag he did, that the 
evidence of defendant wae net eufficient te evercomzs the exge 
made by pleintiffts proofe, Fisintiff wrote te defendant 

five Letters,in ebich it asked for myment of the secount, 
which hes therefofore been rendered, These lettere are 

dated vareh 1, 1996, april 16, 1926, July 32, 1926, Oatober 
&3, 1926 sad wovember 18, 1926, covering « period of wore than 
@ight monthe, Refendent did net recly toe any of these lettera, 
4e from gilence eseent wey be inferred, plaintiff might have 
from euch ailence inferred that defendant aequiesesd in suck 
denands for payment of the contract prise ade by each of 


these letieva, 


The opportunity of the trial judge of weighing 
the evidenet ond judging the credibility of the writnesces 
wae auch a@ are denied te thie court, He auw the witnesses 
and ae able from their sppesrence and their eanner of 
teatifying to judge of their apparent frankness ond orediblie 
ity, «nd in weighing the teatineny we are persuaded that he 


reached correct conclusion, 
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om thes 


Selendant sought te intercore the defense of regoup 
ment and of a recision ef the contract, These are speatal 
defenges end should have been ast up, in erder to be availed 
of, by spprepriste vlendings, Tris defendant felbed tc do, 
Therefore these defenges annnot be interposed in thie court 
for the firet time, and wonseouently they are not before ue 
for review, Aw held in Rowe vo Evhn, 201 Til. App. LOO, # 
defense that is not raieed in the trial cowrt ciunnet be 
raiged on appes] for the first tliae. Ag in thie ¢.ae, where 
a finding of the trial eourt is bused upon contlioting evie 
donee, Lt will mot be dieturbed on appeal aa unegupperted by 
the evidence, cren theugh the evidence might support @ finde 
ing to the contrary, 
fo. » BOL ibid, 167. 
Roberts, 194 ibid. 417, 





Finding no reversible error in thie recerd, the jude 


ment of the Munidire] Court ie effirned, 


AP FIRED, 


TAYLOR, Ped, AND BILSOU, J. CONGR, 
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ABBA E. TAREE, 


Pleintiff in Error, 
BRRON TO 


SUPERIOR COURT, 


} 

¥ ) 
} 
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) 

Defendant in ee 


Opinion filed May 2, 1928. 


BR. JUSTICE HOLDOW DELIVERED THE OP iSICe OF 
TEE GOURT, 


frie iz = Bill fer sepsrete saintenance filed by 
edaplsinant against defenceant, her husband, on darch 23, L915, 
in ehich complainant alleges thet ehe ie living separate 
and apart from her husbend «ithout her fsult; that tre 
children were born of the xerriage, Theodore 9 yeers and “ame 
8 years cf sce at the time of the filing of *he bill, She 
avere thet the last somey 2be received froa defendcat before 
the filing of her Bill wae December 22, 1914; thet defend= 
ent negleets his trade ae « barber and spends his soney 
gambling snd betting on horses; thet shen working he oan 
earn from $14 to $86 & week; thet he is = beneficiary uncer 
the will of his sother uncer which the Yorthern frus? Gospany Bank 
of Shiczngo is the trustee, end that therefrom he has &n incone 
of 250 & sonth; that during the separation compl=inant Lived 


with her parente at Princeton, “ieconsin, 


An smended bill of complaint wae alac filed. 
Defendant answered the smended bill denying that his Five 


was living seperate and apatt from him witheut her fault; 
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denies that he eae able to earn £14 te £20 « week, and avera 
that his vnaly income is #50 a month which he receives from 


Kis eother's estate, 


On 2 trial before ¢he chemecellor there was « finde 
ing for eefendsnt and a diemiasel of the bili for rant of 


equity, snd compleinent Brings the recerd here for our revier, 


fhe testinony shora thet on April 6, 1913, defende 
ant deserted hie rife ané treo ehildren in a flet in chic: ee, 
the rent of ehich eas “1&8 per month; that he told her to go 
ané live with her folke in Viseonsin; that she misht jest 
ae well go sooner oF léter, beesuse she would have te go some 
day; that she rent end took her childrenj thst defendant put 
the furniture in storage and acld some of it and keet the purchese 
money, In 15914 plaintiff met defend=nt in Ghicsgo; he wanted 
to know if she would come tack end live with him; she said 
she would if he would furnich her ith = home; he eet come 
Plainant et her brother's house snd vented to Ener hee much 
woney she had saved, snd when ghe told him that she bad nothing, 
she teetificd, he tock # razor cut of tise pceket and threatened 
her fith it; he teld complainant if she hei smeney to pay the 
rent and veve the furniture back they would ge te housekeeping, 
Couplainant reasined in Yhienpe three or four days sad then 
returned to Frinceton, Wiseonein, Befendsnt never offered te 
azke a home for complainant mt wae willing to beve her make 
@ bome for bia with ber een sconey on the assumption by hia 
that ghe bed money; that ccapleinsnt worked and earned scney 
to aupport Ber family dering the seperation, it is in evidence 
that defendant received froma 1916 te 1823 in excese of $360 « 


month from the government, 
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We think that the evidence atundantly prover that 
eomplainant was living seperate and spart fron her husbend 
without her fault; thet defendant failed in hiz duty te 
supoly hie wife with a home Fith reasonable supsert far here 


self and their children #hile they were aLlnors, 


The evidenee further proves that defendant deserted 
hia family anc permitted his sife ts bring up their tre 
children until they arrived at maturity with bet little 


aselstence from him, snd thet he never mede a bone fide effort 





te sup ort the comple inant es the evidence shore he fas 


fimenciaily able to de, 


while the record ie certified es complete by the 
@lerk of the Superior Court, yet it beare inteersl evidence 
to the contrary, The felleowing is uct abstracted, but in 
séarching the record re find on page 38 thereof a notice 
from the svliciter fer defendant te the sclieiter for 
oomplainment, dated Deceaber 21, 1926, the receipt af ehich 
ig acknorledged by soliciter for comelainent, to the effeet, 
that counsei for defendant would appesr before Fudge Joseph 
Sebath, end = sa the aeert *te sodify the order for slimeny 
heretofore entere< on wey 4, 1915, in suncort of which 
motion I abrell effer the atteched retitica.* tse record 
fanile te shor any ord=r for aligony either on Say 4, 1315, 
‘or at any @ther date, I, said petition (pege 39 of the recerd) 
defenimt *stetes that ssid cause came up for heering on Yay 4th, 
1915, om a@tion of comeleinant fer tearerary 2limony and 
sOlicitor's fees; thet in order te provide for his tre 
ehildren, Theodere, then aged 9, and Emma, then aged 8, 


defendant acreed te pay winety (899) Dellers quarterly for 
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the support of his children; that petitioner's only 

intent snd apretzent eae to pay said noney fer the succert 

of gaid children; th=t «en order ese «ntered accordingly, 

But the same, Without defendant's Knosledge, fas made to 

reed ‘es alinony for the support of herself and said children'; 
that the order alse erevided for several other satters, all 

of vhich had been complied Sith ever since eaid date until 


the sresent deste by petit ioner,* 


It therefore does ancear from defendant's on eworn 
petition that en order for the seyment ef $30 avery three 
monthe, as temporary zligony, ©2s allored by the court on 
May 4th, 1915, which order eas oomelied with by defendtent's 
paynent of £36 quarterly until the giving of the setice and 
the filing of the setitivon on Deeesber 21, 1926, a period of 
nearly eleven yezrs. The record dess not show any setion 
taken upon that petition. Therefore defendent at least 
aequiesced in the justice of the order for texporsry slisony 
by paying the same for nearly eleven years, The record further 
shows thet the cause ete etricken froa the docket @n June 28, 
1918, «nd reinstated «nc redecketed by sgreesent of the parties 
en the 24th day of Jenusry, 1827. This part of the record 
is proper to be taken into consideration in determining the 


conduct end action of the partigs, 


A careful study of all the evidence in the conse 
convinces this court that complsinant sustained the averzente 
of her emended bill by adequate proof, and that the action 
of the chancellor in denying compleinant separste mintene nce 
and diemissing the bil) for sant of equity wts contrary te the 


clesr, probative force of the evidence. There is no attaok 
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sede upon the eredibility ef complsinant and her testinaeny 
supported ae it is by the conditions envirening the parties, 
ereates = clear preponderence of proof in her favor, while 
we do not ordinerily dieturb tee findings ef the chancellar 
upon the facts, yet it is inousbent upen us te do ee rhere 
euch findings, 22 in the inetancs case, are 80 glaringly 
inconsistent wits the probative force of the prosfs, 


The decree dismissing the eeuplainant’s bill fer 
want of equity is therefore reversed sad the cause is resanded 
te the Cireutt Geurt with directions to that esurt te enter 
a decree grenting te complainant separate saintenanes, as 
preyed in her amended bili, and the sourt is slse direated te 
take testimony regerding the cresent sbility of defend=snt to 
pay to his rife supvert money, =ndi to enter an erder fer 
euch support money asc the court may eonclude from the proofs 
offered that the defendant is reasamably sable to pay sad the 
eomplainent is entitied to receive, 


DEGREE REVERS®D AND CAISE RERARDED SITS DLSkOTIONS, 


TAYLOR, Po J. AED WHOM, J, CORCUR, 
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19 = 38426 
@ARLGON FUEL & SUPPLY OC., 
& corporation, ; 
Aupellee, 
APPEAL FROM 

Ve } SUPERIOR OOURT, 

. SOOR OOURTY, 
dh¥EG L. BURGER ond JAMES T, } 
MUNGER, ; 
Appelientg. ) 


Opinion filed May 2, 1928, 


wi, JUOTIQE HOLOOM delivered the erinion of 


the court, 


Thiea @ese is here for the amoond tise, The opinion 
filed is reported in abetraet form in 243 I11. ape. G28. He 
refer to the opinion on file in Gen. Bo. 31,039 for = sufficient 
atatesent of the feats and law af the onse to the tine ef the 
handing doen of the foregoing opinion, The origins] jucaeent 
im the cise wae by confesaion, entered JIxnusry 5, 1925, for 
$1268, which judgvent wae reversed by thie court in case gupra, 
and = new trial resulted in & verdisct in fever of plaintiff and 
a restoring im the reeord of the trial eosurt of that judguaent, 
from which defendonte bring the record to this court seeking 


& reversal, 


Ae will be observed frou & pernes] of the fore~ 
going opinion the question to be solved by the jury was shether 
the note in auit and in evidence wre the note of the defendants 
or of & corporation "J, L. Kunger & Brea. Inc." It is unnecessary 
to state the form of the note here, as it is fully deseribed in | 


the foregoing opinion, The first trial was before the judge 
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without » jury and the second trinl waa before the court with 
a jury. The questiene of fset submitted to the jury were 


whether the nete wha that ef  defeatente er the oorperation, 


fhe jury heard the teeticeny of witnesses on beth 
sides ae to whether the note was defendante! or thet of the 
corporation, They 2leo had the sete before thes which thie 
eourt held in case, supra, was asbiguous 6 to ite erecution, 
Ags appears frou the forser opinion and the sote iteelf, Fhich 
is before us, there ie & blue ink rubber steep, which resde; 
“J. Le Hunger & Brose, Ine.* with # line in the same color ink, 
on the end of which le *Prea-freas." fo name is signed on that 
line, «nd below the linge stpear the mimee Signed in ink "James L, 
tunger, James tT, Hunger*, the defendants herein, 


There wes evidence from which the jury wight find 
thet the date of the note is anterior to the incorporstion of 
Mumger & Bros. Ino., shi there is no denis] in the evidenee, 
but that the cornoration fae ast in existence at ond fer some 
time prior to the last trial ef the case, The nases of the 
defendants on the end ef the note are gigned in the weunl 
way in which notes of that oharaeter ere signed, There is 
nothing ta indieste thet they hac eny connection vrhateorver 
with the blue steap of the corsorgtion, an¢é we are of the 
@pinion owureclvee that the sienstures to the note ware those of 
defendants. fe say thie from an exeminstion of the original 
note in evidence which has been certified to um under order 
ef the Superior Gourt, by the olerk thereoft, and sea said in 
Williome We Hiami fower oo., SG F11. App. 167: 
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‘there le nothing te show the parties 
ere officsrs of the corseretian te wake 14 the 
note of the vorporation only, nor ia there any 
evidence to show 14 was the corporation debt, 
in the abeence of such evidence, they are pere 
sonally Llisble,* 


The adurt instructed the jury at the reguest of 

the sleintiff that; 

*fhe jury is further inetruoted that where « 
party signa his name te & note rithout designeting 
after “ia signature sufficient identity to shew he 
signed ae an officer of a corporation, then such 
party #0 g@igning cunnet escape hia liability on the 
note by claiming he signed such note ae on officer 
of * oorpors tion, * 

This wam a proper inetruction and subsaitted 


to the jury the real ovestion for their detersination, 


Awsong other instrustions 2¢ the request of 
defendent the court gave the folloring: 

‘the jury are inatructed that if efter taking 

inte conticeration all the evidence and the faate 
and circumstances eoepearing in evidence in thie 
oae@, und 41] the reesonsble inferences to be Gee 
duced therefrom you believe Troa the evidence that 
the defendenta, dJemes L. Kunger and dance fT. Yunger 
signed the note ef the plaintiff for end on behalf 
of the corporation, J, L. Munger & Bros. Ine., 2nd 
not im their individual eapeacity, thes you should 
find the issues for the defensenta,* 

These inatructions presented te the jury the view 
ef woth aides of the question st issue, While other instruc- 
tions weee offered end given, they were not material to the 
point we sre now dicquesing, There are some instructions pref 
fered by defendsnt which the court refused, which would not 
heave been harmful, if given, but they were unnecewsary ae the 
jury were fully inetrusted on the theories of beth plaintiff 


and defendants ss to the execution ef the note in evidence, 
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Bo that the refussl of much instructions had no effest whatever 


adverse to defendants! claimed defenses, 


fhe form of the order reatoring the original jude 
ment ie the proper order te be entered in the ewse, The eourt 
held aubstentially in Zing vw. Hellig, 20% iq]. Aon. L1?, that 
the form of judgaent in ouch casedtould be to confirm the judge 
ment taken on confession, and Cervenka v. Hunter, 185 Ibid, 
S47 that the judguent should direot that the previous judgment 
eontimue in full force and sfifect and the entry of « separate 


and independent judgment is erroneous, 


There ia no procedural error apourent in the record 
er of law in the giving or refusal of instructions, There 


fore the judgment of the Superior Gourt is affirmed, 


AFF IR MED 


TAYLOR, Pod. AND MERGON, J, OONCUR, 
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LOUIS ORAME, 
¥e BUSIOIPAL COURT 
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Piaintiff in Errer, EHAOR FO 
} 
} 
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} 


DAVID RGCLOTOV end ISRAEL 
GHOL DE SRG, } 


fefendent in trrer, ) 
Opinion filed May 2, 1928, 


BA. FESTIGE HOLi@e delivered the ovinion of 


#)2 gerrt. 


Thie is «n ection upom 2 premiesery note made by 
defendants fer the sum ef $500, dated warch 15, 1926, and 
due six sonthe after date with interest at 7% efter saturity. 
There wie = warrant of attorney attached to the note 40 cone 
fees judgment thereon. Gq the back of the note ie the 
fall oring: 

*peceeber 16, 13926, 
This ie to eertify that Louis Crane, the 
legel holder and owner ef thia note, has received 
from Deve Zelotey $250,900 ané interest to date, and 
thet hie share is fully se&tisTied, 2nd that 1 hereby 


release and digcherge the said Dawid Zolotew from any 
ané@ 21] obligetions by Virtue of thie note, 


““Tguis Crane (2e21)* 


On February 32, 1ve?, juignent by confession uscn 
the note was entered for the balance due thereon against beth 
defendsnte for €287,26, which included £30 sttorney's fees, 
assessed in sursuance eof the condition in the rerrant of 
attorney regerding attorney's fees. Ope of the defendants, 
israel Gholdenko, sowed to open the judgaent, but his ne 
defendont, Geavid Yelotev, did net join in the metion, on 





a 
a 
iy ad 





teams sas vena ce | ee ah 


wa 





Ws 


ating ey 





me sone ae Loaeciineal * 





See Beas 


see S80L F& Aa: Dell osatgo | 





had inten ‘ot Eoueediat senda. luna Soll 


igh eh pes Lees 
efwedo oil? 





we aban a$e0 yteestaueg * aogu neldse es ei aide 
Bee loser a? Mie Aseel oes a et lcoadend 
wetisatee © avis ie Forest ie ate radta oe te tub 7 

ouse of ei bar bf Gedsotes’ esarebse Xe teow 2 nee oxen 
eds gf ofa ode t2 sued eft gf soon enmeoh, e232 













see ; tan oe bobs 2 ; 
qee work caste £8 blog off ec taiogs ae 
an a: att to. enor ie ea oamidagr f: 









ADRES mibeaiies ed Pombo ‘2 ae we trorindet a0 - 
avn fentage mestsd? ach somalod ett aot mete baie Re ie = | 
aaa aigeanetes aS Asngiont Sie 08 aP8RG red at ncbewtes 

—) faeries sta ad geretbaoe att to. sesmivtim i Aobeoene 

vstinstan tan a, te om eae? erremeates _ ) 

i 00 aad tat Fea msl, aSRees 
1a soton st ab aot, 20m th srotetan lms htonaten 









olen 


the sioring gede by the afficevit and petition ef cheldenke 
the judgnent wee opened but remsined es security, «nd dee 
fendante were let in to ake their defense, fhe hearing 
was before the court, end on June 24, 1927, the trixl judge 
om such hearing vaceted the judgesnt asd entered a fedement 
of nil _ opiat «nc for costa ageinet pleintiff, sand cleintiff 


bas sued cut thie writ.of error seeking cur revier, 


fhe setion of the trie] sourt ms evidently oon 
trolleG somewhat by the endorsestent on the bagk of the note, 
Weither of the defendenta put in any a¢fense upon tke trial, 
Plaintiff was sworn as w Fitness and testified in regerd to 
the consideration for the ncte, and sleo testified that the 
defencsnt, Israel Choidenks, frecuently promies4 ts psy the 
belence due on the note, Such tesetiseny is not contradicted, 
The eccurt’s« conclusions vere reached upon the sesenention 
that the receipt by plaintiff ef #256 frees defendent Bevid 
Zolotev relesseé the defendant, leprae] Gholdenko, from «li 


ebligetion se © amkér of the note, 


The peyment by one of the defendentea of 6250 to the 
plaintiff on aecount of the secunt due upen the aste did not 
eperate te release either of thea from perforging the contract 


erented by the exeeution ef the note in suit, Ge think thts 





ease is governed both on fact and principle vy B:videon v. 
Burke, 140 ill, 139, im whieh the court said: 


*eheu Silliem Morvell paid eeehalf of the 
aucunt due on the agte; and the suit then pende 
ing agtinet him wage diszissed, it 2s expressiy 
stated by the executors that they seuld not and 
eould not releese hia from the nete, * * * 

* * © Williem Woervell, it is true, pris onemhelf 
ef the saount due a6 crincipel and interest on 

the note; but that he ras slready legally bound to 
do by hia contract, onc fe tae else equally bound 
ts pay the other melety wise, se thet there was 


ee 
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ete 
ne: consideration for the promise te probete,* 


Zt follewe that the eagretuent endorsed upon the 
Gace of the note was fithout consideration sad not binding 
on any Of the perties, either the sayte or the sakernx of the 


note, 


It therefore follows that the court erred in ite 
finding and entering of a judgment of pil cepist ead in 
vacating the judgment by confession. Fer that errear the 
judgeent of the wutiieipel Court of nik gapist, entered 
June 22, 12927, is reversed and the eause if recanded Frith 
diveations to expunge thet judgeent from the record end 
to reinstate the judgement by eonfeasion ef [287,20 fhich 
wae entered on February 22, 1927, 


SURGUSET FEYERSEG ANE GAUSE REX ARDED F1ITK 
LAE OT IORS, 


PAYLOR | Fe: de ARG STLEOR, de SOS CER. 
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THE PECSLE OF THE STATE OF ZLLIB#CIS, ; 
befendont in Zrror, SRaoR TO 
BURISIFAL SOUST 
Ve 
} GF GHESAGS, 
THOZAS HELOREY, 
Plaintiff in trror, ) 


Opinion filed May 3, 1928, 


wk. JUSTICE HOLBGH delivered the opinicn of 


the aourt. 


Oy & trisl befere the trisi judge eitheut a jury de- 
ferdant was found guilty s¢ charged in the inforzation and 
sentenced to iaprisonment fer four sonthe in the “<guse of 
Correction, together with a fine of £190 ani eoate of the 


preceeding, 


fhe wotion fer & new trial ens overruled, and the 
#Otioen to vecete the judgment se likewise overruled. Ge 
fendent wode # notion for = new trial on the grownd of newly 
aisecevered evidence, and in an Gtteapt te sustain his soticn 
filed three affidavite, one bis oen, one of Palice gificer 


Oséer A, Giese, 2nd the third of gicksel Ferriter. 


fhe affidevit of Hsloney was to the effest that he 
resided at GZ12 forth Francisece avenue and bad been a resie 
dent of Illinois for three years; thet he sas @ carpenter 
contractor by trade and thet he had never been arrested before; 
that sines the trial on October 11, 1927 he had caused sa 


investigation te be sade ani discovered fects, circumstances 
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elles 


and evidence not knorn before; but rhat such evidence was, if 
any, or *By it had not been discovered in time to be pree 


sented 2t the trial dees net srcpesr, 


Officer Gies® swore that he sade an ex«sisstion 
of the office of T. 2. Grady, 2800 Bevon Avenue, at 12 o'clock 
noon September 28, 19c7, end found a fer blesd aects on «2 
table, but ne poole sf bleed in the effice, And vichsel 
Ferriter swore that en Septeanber 37, 1997, at @ e'elock 
Pe, he passa Grady*s office end es¥ blosd on the sideealk 
in front of the presises, and also on the reiling in front 


of the premises, “no thet the office eas elesed, 


This presents wut one question for cur deterzinge 
tion, - it is, e did the tris] judze commit error in refusing 
to sliow the sotion te reinstate the ssee on the ereund ef 
newly discavered evidenceT it is so patent free the force 
going three afticavits that the defendant utterly failed te 
shoe thereby that he hed made any effert to crocuré the — 
elleged newly cdiccevered evidence or that he Fee net just 
as tell able te produce it or the trial, We could not from 
the record before us find that the trial judge abused the 
diseretion whieh the lew veste in him in cenying defendant's 
- gotion to réinetate the case: fer alleged newly discovered 
evidence for the potent reason that such newly discovered 
evidence is not mace te sorecar by the resord, and shat such 
newly discovered ewicence might be, none of the three aifidevite 


recites or sete forth. 


fhe People elec contend thet there is no soticn for 





 eascde fon aeeh feted ag be peeve 


ae 


itenin Age #8 Shee ec cost eteee geots gente te 





feciate Gi ga yeenerd. ovat | ooee atoons ys -* *6 aie 
age gsfcce boats wet 2 1 hoc? ‘Sas tee | {8S tedeotge? sees 
Lantos baa «pitts si ak Band % aheee oa tud ,eidud 
dos Be 24 * “€aer oe : " ‘ 
diavenes ad ap Revie oe bes suttie 2hehens 
gseey et yaiitee ee ac eae ie | een iomy ) 
. _speeete ae suitie ade Aisle baa * wei + ade 

















waeIsdeh tee 58) weOtESER Re oud, agen 14 a 
gatewter af wares # immo esha faded oit B18 = 28 st 
te hee at so seem os -@fatesiat 0: aolieg 9 

earot wae aes? teatee 3s ad 3h ‘faoaabive noxowwagt Ast Ee: 
ot ost fat iretts toaba: th aad tat ativetiia anit gatos 

= 2 est Savory ee gustis. as shat bet ad dae qemnods wee 
: gent ton ad ae test Ee soneb ies hevevens ty “qieon Sogorts 
| ost ton pines ae . eas ne #2 awuterg ot aide ‘ifow aa 
_ boned ome fete nat tele beat ag erated breset sae 

, sebneted garyes at sed at areas ook ade tose 0 Seree! 
Wenevoos2s qian ‘bagel fe ‘tet eeas ect at aban ies ea melon 
forstageiy viver cose eadt geasen deeteq. etecect aoanh ies 
ie Pais haw HUISAT OH WE TARTET OF Mee Foe ed SeReblye 
ane werkt sdtets oser .ad deysa. soreness. Seerowede ulsex 
DR RE RE Se ddxeh aoe Ba eottagT 

















set anitox on ed onset aut kestaco cata sigue ae” 


ot eR meen ae ( 
Apt OE idk uy 


i 


2 0 eee 





-3- 


@ new trial im the bili of exeretions. An exaainstien ef 
the bill of @eerrticone Found in the recerd beare sut this 
eontentien, There is no soticn for & new triek in the 


Bill of arcerntiens, 


The eourg seid in Peocle v. Fronk Ge 229 11, 


1ol, 


SPlaintiff—f in error complains of the d4eniel 
of bie setion for anew trisi, but the bili ef 
exceptions conteiae no evidence that & 2¢ticn for 
& ew trial was wade, fo permit a review of an 
order Gé€nying &% eetion for 4 new trial the bill 
ei execptions must chow that such a motion S26 #a% 
sna the erder of the court denying the ese, the 
anly method by which these questions ean be pree 
served is by & bill e6f rege + 3. i 
2G1 Ill. 433; Herries vv. FPeoole, 120 id, 467, BR 
order to bring before this court for review the 
cuestion of the suificiency of the evidence to suse 
tain the verdict it le necessary thet the losing party 
axke 8 motion fer a new trial, end vpon its being 
overruled except te sueh ruling, and to include such 
mwOotion, the order wverreling the same ind exceptions 
thereto, agit oe with the (ericenee, in & bill of 
@eeentione, Yerber v. 

235 i11. 585). Bo setion or nes 
ruling thereon, caving been Past im the bill 
of exeeptions, this court cannot review the suffie 

eleney of the evidence,* 






Finding no reversible error in the record 
greeented for our review, the judgmuent ef the “umicipel 


@ourt ia sifivrsmed, 


AFPIRRE De 


TAYLOR, Po. AED FILSON, J. cowotR, 
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202 = 38142 fog SE SD Bo ER OY 
ROSE A, WOGAULEY, 


Appel Laat, 
APPEAL FROM 


GOOK COUNTY, 
MICHAEL BoGAULEY, 


nce a et Mc ee St? ae ge lt ee Se 


Appellee, 


Opinion filed May 2, 1928, 


MA. JUSPIGS WILSCR dolivered the opinion of 


the saourt. 


The complainant, Soest A, Mogauley, filed her bill 
of complaint in the Girenuit dourt of Gaok County, cherging 
that she wea married to the def¢ndent, Mkebsel setnuley, on 
fentember 18, 191%, and continued to live ith bia until 
Auguet 2, 1994; that one child wae torn of seid sarris ze; 
that the defendant shortly efter the marriage started in 
upon & source Of cruel eontuct torerd the eomplseinent and 
avandoned her end refused te furnish » bome for herself and 
ehild; and asking for separate maintenance for herself and 
ebild and ite mstedy, The defendnt filed « erogs-bill 
chatging desertion on Auguet 5, 1924; and seked for a divorce 
and the custedy of the child; A decree wae entered in the 
trial court efter s hearing before the chaneeller, finding 
that the compleinant hed been guilty of desertion; thet it 
was for the beet interests of the ehild thet its eustedy 
be awarded to the father, and grenting = decree of divorce 


to the defendant aa prayed for in hig orese-bill, 


From the testimony it sppoares thet on August 3, 


1924, snd again on Auguat 4, the defendent upen hie return 
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to his bame found the door Locked, ak vee weeks Later 

he returned to the hote@ with the child, aseompanied by one 
Robert Hecersick, end endesvered te gain sdmiseion, but 

it wae refueed by comolainant, It is clear from the teetie 
mony thet on or about that date there was = desertion of 

the defendant by the complainant, It La sought to over— 

come thie by @ olximed conversation between the complainant 
and the defendent, in the chambers of one of the judges of 
the Oirevuit Court, before whom it aopeare the esuse re 
pending, in ehich the court attempted to resonelle the 
parties, The testimony of the eitness to this cenversation, 
ealled by the complainant, indiceted that in sis opinion she 
was inolined te go beak to the defendant. Conversations 
under guckh elroumatences do sot nesessarlly represent the 
free and voluntary aecte of the parties, and outside of this 
teatimony, there does not appear to Bave been any bone Side 
voluntary offer on the part of the oumplainant te return 

to the warriege® relationship with the defendant, tt further 
aporere that there had been @ preliminary procecding on the 
chus®, at which the eustody ef the child had been awarded to | 
the father, and he had had the child from practically the 
date of the seperation, From the testimony in the cause 
there was sufficient evidence for the trial court, upon which 
to predicate ite finding that it exe for the best interests 
of the child to re@ain with the father, 


Tne trial court bad the advantage of seeing and 
hearing the witnesses, and obeerving their appearance while 
on the ctend, and we think 1¢ oonnot be eaid 9 4 matter of 


lae® that the testimony was not sufficient te support the 
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on fee 


deeree, The aild, a vey, is xt the present time between 
@elght end nine yeare of age, There is no evidence but that 


he is ¥ell oared for, 


fe find no risagon t& dieturb the deoree and for 
the rezgones stated in this opinion the decree of the Sireuit 


Court will be affirmed, 


DEGREE Ag FIRMED, ; 


TAYLOR, Ped. AND HOLDOM , J, cONCDR, 
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MIDPAY REALTY 00,, 


Appellee, 


KH. He SURER, doing business ae 
) 
) APPRAL Frow 


Ve } SUBTOLPAL Gvyong? 
} OF GHIGAGO, 
STEPRER BIRDIECGH and FRAROTS 
WIRDISGR, 
Anucilantes, } 


Opinion filed May 2, 1928, 


BR. JUETIC® #ILEOR delivered the opinion of 


the gourt. 


The pinintiff in thie case, H. H. Burke, doing 
business a8 Nideay Htealty Co., was during the year 192d, 
duly authorized and licensed real estate broker in the elty 
of Ghiengo, The defendents, Otephen Windsioh end frances 
Windisoh (referred to as Freneis Windisok), were the oenera 
of & certain plese ef property knorn as G639—=41 Ellis evenue, 
in the seme city, Om duly 16, 1924, the ‘tefendents employed 
the plaintiff te sroeure the sale or trade of the aforessid 
premises, and agreed te pay the ugusl and customary brokere 
age fees, A trial before o jury resulted in » verdict of 
#1,000 and costa, im faver of the plaintiff and againet the 
defendants, Judgment wae entered on this verdict and from 


that judgment this appenl is perfected. 


The facts in thie onse show that the plaintiff 
hed im his employ, im July 1984, real estate salesmen named 
Gdward L. Spenle; that during the latter part of the senth 
he met the defendant Stephen Windiech, eho Listed with him a 
certrin sixe-flat building, 2t a price of $39,000, for which 
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he wanted $16,000 in easnh end upon which property there wag 
& first aortgege of $125,000 snd a seeend sortgnge of 86,000; 
thet at the tige the defensant told Spenle that he would sell 
or trade, and the property wae then advertised for asle by 
the plaintiff in the Ghiesyo Tribune, On or about October 6, 
one John P, Gowhey, the purchaser of the promises in gueetion, 
Visited the offlees of the plaintiff and etated that he had 
& troeflst building located 2t 6628 Evans avenue, Shicsse, 
that he desired to sell er trade at # oriee of £16,900, On 
or sbait Getober ll, Spenle, while still in the emmioy of 

the plaintiff, talked with Yindieoh ond took him to ste 
Cowhey, and the defendents im this setion were then shown the 
property belonging te doehey, but ne talk wae had aa to the 
price, There sppearea te be no conflict ia the testimony ua 
to the foregoing facte, Mperle testified thet be saw the 
defencents during the wonth of OCeteber on several ocessicns 
and e¢elled them up in reward to the Gowhey property, but 

the defendsatea deny this, but admit thet they ¢id ge with 
fpenle on October 11, to see the property. On the 27th of 
October, 1924, © Fritten contreet eras entered inte between 
@owhey ond the defendente, Thies desl eppears to heve been 
eonauanated through one Daley who had been doing some buale 
ness for Greenebaum’s bank, during banking hours, end for a 
ux, Owith, after banking hours, 8 teatified that he sles 
head submitted the Sindiseh's, property te Gowhey, on or about _ 
Goteber 25. It Le clear from Geley'te testinony that et the 
time he submitted the property to Cowhey, the latter was 
familier with the proverty of the defenidents ond hed slready 
received « oropesition fer trading hie preperty with the dee 
fendents through Gpenle, seting fer the plaintiff, It is 
@leany from the teetiaeny that GnenlLe on behalf of the plaine 
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tiff was the proouring csces of the sale or deal, It is 
eouslly clear that feley Fae exlled inte the tranesetion 
after the parties had been introduced to each other throu sh 
the ageney of the plaintiff, It is apverent that the parties 
were brought tegether in this tranesetion through the instru- 
mentality of the pleintiff, end the faet thet the devende 
antes refueed or failed to conelude the sele or trade, through 
the ageney of the pluwintirf, dees not preclude the letter 
from recovering hie comaiseiona, Franeiseo v. Goleman, 330 
Tll. Apy. 465. We not only see no reesan for reversing 

the judgrent of the trie] sourt, but, umder the facte and 
ciraumetances, we are of the opinion that no other finding 


eould heve been found by that court. 


Yor the reasons etated in this opinion, the 
judguent ef the Municirel Court ile «ffirmed, 


JUDGMERT BPPIRNEO, 


TAYLOR, Pod. ABD HOLDOM, J, cONGUR, 
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#ILLIAM BH. PONTOW and EAPRER POHTOR, 
doing iusinese as We, i. Pentor 
& Soh, 
Apotllees, APTEAL FRCH 
BUNEOIPAL gOCRT 
Ve 
OF CHIdsaO, 


ARViIO HORTOR and GUNEAR #OMTOR, 
doing business as 4, Yorten & Bre., 


Prana Tract Mriget ree Pree ast onsale Wan iggsth Mast ms? Mes 


Appellents,. 


Opinion filed May 2, 1928, 


HR. JUSTIGE SiLSON delivered the coiraion ef 
the ote rt. 


The foeta in thie case show that gillina #. Foentor 
end Serren Pontow, plaintiffe herein, sere reel estate brokers 
dieing basiness se Se. H. Fontor 4 fon, in the city of Ghicsee. 
Arvid Horton end Gunner Herten, doing business ss A, Horton 
& Bro., defendants herein, were the owners of 2 certain piece 
ef improwed resl estate, at the corner of Argyle street end 
Hoyne avenue in the eity of Ghiezgo, This proverty eta isproeved 
with sn apartment building, It wee provesed to place thereon 
a mortgege for $60,000, and the purchare price of said preperty 
wae rleced at $85,000. It wae listed for sale by the defende 
ante, end one Elmer ®, Gruner, & salesmen employed by the 
plaintiffs, precured « listing of this preperty with hia ze 
ployers, in the latter pert of Jenutry, 1¥e4, 


From the facts it RPPCATS that early in February 
ef that yeer, he tock one Ferdinand Feske ni his «ife to the 
property in cessation, end showed it toe thes and diseussed with 
them terms of puroiase; and he eas advised by the said Jeske 
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thet he wes about te sell a piece ef sroverty on ¥inchester 
avenue, ami he would then see what he could do, orunor 
later introduced the Jeskee te the Mortons on the premises 

in question end discuss#d with thes the orice of the builde 
ing. AbGut tes days later he egein saw then at the premises 
and upon his return te the office he prepared « sertain 
submittel alip, dated Fehruery 16, 1964, by the terms of whick 
he advised the defendante that he had submitted the property 
to the dJeskes, although it is eppsrent from the testizeny 
that this fact should heave alreedy been known te the defsnde 
snte, According to the teatisony ef Grumow, the defendante 
advised hin thet & certain other Becker had submitted «a eroge 
position te thea but that he eceld reat assured the ?es] 
would be ezce through hie office, On Anril 265, 1984, the 
property wee transferred by the defendants to one Guse, ehe 
ateests to have been the brothefein=lsw of Jesze. At the tiae 
the desl vas conmonented a @raft for 212,000, drawn by the 
Lake Vice Trust & Savings Benk an the Continental end Gomnercia 
Bationsi Henk of Chiesge, dated April 25, 1354, payable to the 
erder of Ferdisend Jegke end endersed by his to Horton Bros., 
was given in payment on the property, {[t is claimed on behsif 
of jeake that it eas @ losn to his brethereinelaw, Guse, but 
the endorsesent sf Guse dees net ansear en the instrument, 
and Guee failed te testify on the hearing of the onuse, The 
eause coming on to be heard wae submitted to & jury and 4 
verdict was returned finding the issues in faver of pleintiff 
and assessing pleintiff', semages at the sum of $2,850, 4 
moticn for a new trial was overruled and judgment entered on 


the werdict, from whfoh this appesl is taken, 
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Gensiderable etress is iszid uscm the faet that the 
Plaintiffs fsiled te shoe that at the time of the trangaction 
in evestion neither Grunor, their sgent, nor tiey thengelves 
were Licensed real estate urckere, his is besed upen the fact 
thet the Gefend=nte in their ef fidarit ef defense incorporated 
therein the eatatesent that they neither edsit sor deny that the 
plaintiffs were licensed brekers, bet ask for atriet erect 
thereof, he purrese of clesding ia te forn elear and distinct 
igesuce, The sleading im myestion 414 net reise an iesue st ler, 
It te = fore sdepted in equity practice out hae no apsliestion 
te plesdings at la, Under such an avereent in the affidavit 
of defense, it beeame unnecessary fer plaintiffs to srove that 
ther were duly licenged brekere, as the ateatement in the affie 
@avit 4id net amount to = denial ef that silegation, it 
hae been held by thie soert thet it sill be presumed that the 
perty bringing & suit fer commissions is euslified under the 
statute until the eontrary is ssoen in the proceedings, fis 
ecurt in the osee of Bird v. Trench, 240 [1]. App. 563, says: 

*3n view of the foregoing authorities, se are 

af the oninicn that even where the retuirement, as 
to the precuring of « license or of = certifieste 
ef registration, is laid down in @ statute, the pre= 
feanption will be that sueh 2 license hea Been procured 
er such registretion has been had in comclianece vith 
such statute, wetil the contrary is shown, is any 
chee where the ecueetion arisea only eollaterally, as 
is the etee in = suit by ene subject te such statute, 
seeking to reeover bie commiesions, fees or other 
compensa ticn, * 
There being rothing in the recerd, shoring affirsatively that 
the slaintiffa were set only duly licensed brokere, we sre 
unable te see any foree im this contention on benelf ef the 
defencsnts, It is =lse@ imeisted om behalf of tee defendants 
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Exnibit j send Ii, Trese exhibite ecueisted of a Letter and 

& submitts! elip, advising defenientea of the feet thet they 
Bec submitted te them the names of the Jeskes az poscible 
buyers, Se se@ ao forse in this contention, particularly 

in view of the faet that the defend<nt arvid Merten hiasciIf 
States on the stand on direet exesineation, thet be hed received 
a gopy ef the eubmitts] elir, it is sleo urged as ereind 

fer Yeverssl, thet the court erred in refusing to adeit in 
evidence 2 letter detec Cateber 10, 1324, siged by counsel 
for the sleintiffe sn@ directed to the defendants, in which 

& demsnd wae mance for the comai ceion due; and alse @ letter 
dates detober i4, 19e4, addveaced to eounsel for sleintiffs 
signed ty scunsel fer defeniente, in which a denis] fas sede 
6f the fect thet the preperty b=i been sold te Ferdinand 
Jeske, €e sre of 86 opinicn thet theesurt preserly sustained 
an @bjection tc these letters, They were noth eelf serving 
documents snd were prepared and seile4 after the tranesetion 
had been comcleted, end they rere signed py the atterneye iver 
the perties anc sat by the perties themselves. “e gennot 

gee that the refueel te restive these@ letters in evidence in 
eny Yay prejudiced the defendants and eould neve added nothing 
te the sonsidermtion of the esuse by ths court er jury, It 

de also urged that the court in the sonrse of the nreserdings 
mace certain statenente and remarks ehich vere prejudicial 

te the defenients. An e@xeainetion of the teutimony, borever, 
falile te her that the remerke or sts tesente were of « character 
that sould pe prejedicial, The question as to whether or aot 
the werehaser of the property waz, in fact, Jeske snd ast 
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epinion wee fully sustained and borne out by the testimony, 
The feet that Ouse failed to appear and teatify are gire 
sums ances which the piry prebebly considered in arriving 
at its verdiet, ss 211 se the faet thet the puerchaee price 
me phid by Jeske, and the draft endorsed over direetly 

te the defendants without going through thehends of the pure 
perted orotherinelaz, 


Se #66 no reason fer disturbing the verdict and 
fer the regeone atated in this cninion, the judgment of 


the Kunicipsl Ceurt is affirmed, 


SUOGHENT AP FIBER D. 


TAYLON, Fed. AED KULGGE, J, SORCUR. 
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ARTHUR ROSENBERG, DOING BUSIRSESS 
@& SUMKIT ELECTRIC co. 
} 
4 APPEAL FROM 
appellee, 
; MUNIGIFAL GOORT 
; OF Hii ZAG, 
Ve. 
R. H . PAREER, } 
} 
appellant. } 


Opinion filed May 2, 1928, 
BR. JUSTICE. WILEON delivered the opinions of the 


eourt, 


This Sse ah actica to recover fer laber and esterial 
furnished at the instenee and request ef the defendant, A 
jery wae Fsivec and tee case submitted te the court, and 
finding and juigzeent entered in faver of the plaintiff tn the 
gum ef £47.45, The only grounds for reveresl appear to be; 
thet the ®lineces Resenberg failed te qualify before testifye 
dag as tO the reseomable waiue of the services rendered and 
aaterial furnished, Aa te the firet ground ef objection, it 
appears thet Koaenberg had been tn the electrical buziness 
fer seven years; that he was the owner of the company and his 
_Geties were to supervise and superiatend rork centracted for 
with the company, %« ses nO reason why he was not qualified 
to testify ss te these values, pertaining as they did to 
eleostricsl equipmeat «nd labor in conneetion thererith, and 
We Osh see no good reagen fer the perfecting of thie appeal, 
The amcunt involved wae 847,45, The work wee don@ at the ree 


guest of th: defendant end upon premises owned by his. 
@ 
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For the reasons stated in this opinion, the 


juégwent of the Sanieimml court is «ffirsed. 


SUDRGHERT AFPIERED. 


TAYLOR, Feds £80 HOLOON, J. cOBCUR, 
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®ELUTAN B, GHOPN &@ 0G,, 
& ee@rpoTration, 


CIRGUIT GOURT, 
Vo 


Appellant, | S&PPCAL FROM 
GOOR GOUATY, 


JOHN F, OBORNS and HICHOLAS SChMLOT, | 
et al, 


Rinaet Pet Rees ee 


Aposllees, 


Opinion filed May 2, 1928, 


us, JURTIC® FILWON deliveres the ovinion of the 


eourt, 


The compleinant, Pillleaa H, Brown & O9., % coTrpore 
ation, filed ite bill in the Gireuit Gourt of CeokuGounty 
to foreclose a mechanie's lien upon premises owned by the 
defendant John F, Qwenea, at the tiee of the agreenent herein- 
after referred to and later by the defendsnt Hicholaa ¢chwidt. 
The bili charges that the complainant and the defendont Owens 
entered into © contract in wkiting, by the terme of which the 
complainant ree to move a certain building, commonly known as 
& residence, from orm lot in the oity of Chicsgo to the Lot 
in onéation, owned by the defendant Owens, fhe contract 
was entered inte on September 87, 1924, and notice of lien 
wae filed of record on February 16, 1926, It ie further 
oharged in said bill thet the last work on the premises in 
mention, was doné on Oetober 17, 1925. The joint and 
eeversl anawera of the devendente Jahe FF. Gwene and Hicholae 
Sohmidt, filed in said cause, denied that the complsinent 
wae entitled to relief, because the olacing of the house on 
the lot in question violated a city ordinance and wes, there- 


fore, Void and the cospleinant mot entitled to reeever, 








( 
fT oo abs t O BRS eset PLSRE @ EVE 
bi eae & Pou ‘ell WAT. a 
? i oh ER Fi 
won GABata | “staat pane 
RAG TEUORIO 9 } 
av 
HTRGD 9008 : 
) TOIMNOe SAMOS bow CERRO st wae 
' ois o8 
‘ eS Soe dia sau ae 5) 
.6SCL .S vei be lit ly 
et? Ye esinion sdt Soxewifeb Woes TY vicina ins 


onsqTey & ,.08 4 awotl WY antl .dametatqmoe saf 
etitugtetned to Swed Herm otf ad Ltd oth bettt wrote 
oat yd Rewwe gaaliueny seqw seit etodawdegm » saolsatet ot 
aniwrsd faeesongs ad? te emté ott te ,Gud~d .% adgl daabasteh 
Pbiodoe ealedoiH tasdac'ted ede yh total bnk of harrolwe tedte 
aan trpaatoe oy here teak Lemos adt Gade segrady f iid oe? 
edt Ap kite te axed oth i Beieaew ms PORSe 8 agus hovetas 
Be areal yinonane path Chine @iRttee ss eVOR OF Bar Panos atgmen 
tol ae od egentde te ‘Yate oie ai $OL oto nxt .onmehiant « 
ee ined Rearalien oar kd eee Gates at 
eeit to seitoe bas oes ate eivel cease no otal hoes a9 
xecvont ef $F ORCL 22 vente ae wrooas te hort? aw 
ma eoetmenc ood go deow teat oti fade fiid baw nt bograde 
baw tatot oer ther Ps edie ae cots om “te ltaeap 


aefodolt fea anand oT rill atanban teh ote te wroweae Leveves 


teanielamon aft todt fs tea eeu > bles wt peret #btaoR 


wo gered edt Yo gatnaly omit oueoned ake t Lie ot beltitas eae 
warned? yaew bar contre vote & Deletoty molteoup mi tof ody | 
eae reoeyt of Belésicvon toc @aeniatowos eet. bow hiew eet 


sue cae 


¥rom the fects 1t apnesre that the lot im ouestion 
wie a 25 Toot lot send the house whieh wae te be woved and 
placed thereon was 22 fret 4 inches in width, 4+ the tise 
of the amking of the saforessid contract there ese in full 
force and «effect, in the City of chieeoe, a eertain ordinanee 
which wae Enown ga section 488 of the Cunicipsl cede of 
Uhicsce ef 1842, requiring (seong other things) that “in every 
building hereafter erected fer or converted te the purpase of 
Sises ill, there ehsll be # epnce of at least three feet bee 
tween the building and the lot line on one side, and a spect 
of at least one foot between the building and the lot line on 
the other side,” The @lesesification known sa Slees IT] 
referred to residences, It is » fsir inference to be deawn 
frem the teetimony that at the time esid contract wee entered 
inte by the complainant end the defentont Crene, it waa known 
by both parties that the building in question, when claced 
wpan the lot in cueetion, would not comply with the oity 
ordinance, It appears further that a permit ene granted to 
more said building, and that after it hud been placed upon 
the lot which wae leosted at 3563 forth MarehTield arenue, 
in the elty of Ghicage, the work ees stopced by the eity 
authorities, upon the complaint of adjoining property owners, 
it eucenre thet after the work sae stooned no further work 
was done syen thie preperty Sy the complainant, other then 
the removal of aateriel belonging te his, which was etill 
upon the premises, Moreover, after the etid work was stonoed 
and before the seterial was renoved by comeleinant, the 
Préewines were asld to one Leubseler, who in turn conveyed 


the vronerty toe the defendant Gehmidt, the rresent owner, 
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It ig spomrent from the testimony that after the stopping 
of the work in question, nothing further rsa done under 
thia contrect, althmwgh it appears that gubsequently Laub 
meler quit dewn ene aide of the tuilding to oonform te the 
oity ordinance, but this scork war done by Kim and not under 


the eontrset in guestion, 


the trial eourt found that the purpose of the 
gontract was in vielation of the city ordinange and contrary 
to the law end thet, therefore, the complainent eae not en- 
titled te recover, and dismlesed ite bill, it ie a well 
estebliched principle of law thet a eontract, which, by ita 
terms, violates 9 stetute or 4 ality ordinance, is not ene 
fororable; and sourte of lew will not relieve vhere the parties 
are undertaking by contract to do something expressly prehibit- 


ed either by etatute or ordinanes, This court in the case of 


Western Gold Storage Go. v. Egtete of Jngseph Kaufman, 204 111, 
App. 477, in ite opinion says: 


‘there gan be no enforcesble contract, either 
express or implied, which by ite terme violates 
a statute er city ordinance, In Nash ¥. Honheimer, 
BO Til. #215, the eourt anid; * 

"3¢- is » rule of the commen law thet all cone 
tracta in violetion of ite orinciples, or oorosed 
to ieuislative cnactsents, or that are opooeed te 
public pelley, sre void. The objeot of all laws 
is to repress view end te promote the general wel 
fare of the Ctate or society; end an individual 
shell not be aeeisted vy the law, in enforeing * 
demand origimsting in 4 breach or violation, on 
bie part, of ite princigles or enactments.’ Arma trong 
v. Taylor, Ll wheat, (7.8.) 358,* 


The Suprese Court of this State in the omse of Eliisen v. 


Adama Express Gompany, S46 111. 410, in its opinion saya: 
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"the general rule of low is that 2 contract 
meade in violation of a statute is void, and that 
when op plaintiff cannot ¢catablish kis sceuge ef 
aeotion without relying, upon an illecel contract 
he ocnnot recover, Among other suthorities eited 
ie the ooee of Miller v. amwon, 145 ti, &. 471. 
There the defoumnate citigen and resident of 
tiseonsin, purchased of the plaintiff, in chicsge, 
& quantity of wing and evit wes oreught in lows 
$o recover the price, The defense was that an 
ordinance of the elty srehibited the sale ef 
apirituous or vinous licuore in quantities of 
one gellon or sore withoet a license having been 
ebvtained therefor; that the plaintiff hea not 
evtnined such license ond the sele wes in violae 
tion of the ordinance, It wae beld that there 
gould be no regevery, the court aeying, there is 
‘nothing in the languace of the ordinance or the 
ftubjeat-satter of the regulations which excepts 
this, esee Frou the ordinary rule that en saat done 
in disobedience te the law ereates ne right of 
&otion which a eourt of justice will enfores, '* 


Bath parties in the onee at bar were finenelially 
interested in beaving a thing done which was contrary to 
the ordinance of the clty of Chicago, The complainant wre to 
be reimbursed by reason of the rasowal of the building to 
the lot in question, knowing theatit would be in violation ef 
the olty ordinance tO clace it upon the lot in question under 
tha teras of hie contract, and he wae therefere ag wuch ine 
vyolwed in the attempt te defest the ordinance ae the sarty 
wbth whom he bead contracted, namely, the owner, Gourts ©4111 
not aia euch parties in obtaining telief from a aituation in 
which they hawe claced themselves with full knowledge of such 


facte, 


in view ef the fagt thet the character of the cone 
tract ia cuntrelling on the question of the right of the come 
plainant to recover, it is not necessary to pase on the quege 


$ion ae te whether or not the reaoving ef the material in orvestien 





Fae & faa? ok wel te wius Leta eet * 
tad baa ‘lee at wireen 2 tO weds ai ‘ehae - 
te eonten: Meer ly Get iketns seam. Mitciata. & wee 


pet tn ares woke 2neen. ee ise" fet on. 


dani’ gy ie 

ape’ i Co SHIR a 

’ agile "ee a Fs ye ade Ya a bon ee of : 
RAGE oh eae? mt Bae Seat ‘Sate oe Capron 


















a8 todd gow Ons ial pt bei wer Toveoer 
te eleg mage (eit Bik bok yf be wid si fs i 
‘te et htisuore ni ete Sc cic) i 


aig guivead egamoil a S paantie oe ron TR aol t 
| » te had ‘thbrg Amie a6 hs siudelt had ie be0 
todd Blan one st. BAKER ED 5 
| a ho AIRE PeEO oe 

©. moramsare ath Ter Bey 

“aeeseds ite bite pa gc . 


“(30 faye ox asteots wal sit ef anmutiee 
#8 goretan. ite amadacatt, Xe seam a ‘seit PA: 
















MRS 


ee babensaht grew eee £6 onde ot AL waseag lhl qnte 
of ‘ytawtons ow do pde oh ge ttl a yacvind wt paves : 
ee ee ee bad we" ovina io” 
ot galtit iat edt Yo Lawson od? to weanee va be nic 
to eebbatody a! oo elven Stade yabvord wb 
tohaw aoltraup of tol ade avon #8 dealy ev oeammamen ‘yoie nde 
“Ch Aes Op eECRengkt awe ad uns comnts, 8 awh to emrot oat 
ttm $48 88 HoRsaine” Wee geutER ot wer 
Lise lohan _ geome ute ie hein t dh 









on ia ‘™ sic ee ine dock at: te Hac” 
wen ote te op he eae to apddeare sult oo wiikieabonn: wd reat 


oahu Hie Ho Keng OF qeunneodw dow al ob soit de Oe packet d 
wottomyy ef Leivoten o4¢ Yn galvewss bit teu a6 andbode og ea mote 








x 


~be 


from the presiges wie the doing of such work ag would neo 
eesarily enhance the value of the same ao as to bring the 
time ef the filing of the meohanie’a lien within the etatute, 


and $hat question ie therefere not caneidered, 


For thé reagone etated in this opinion the 
' Judgment of the cireuit court is affirmed. 


SUNGHENT AFP 1ENED, 
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LEBIS A, LAWSON, 


APP RAL FROM 


Ve } BUBLOIPAL GOURT 


OF GUTOAGG, 
B. J. WOvKANE, 


seen’ | 


Opinicn filed May 2, 1928, 


KK, JUSTIU® SILLOGH delivered the opinion of 


the eours, 


The statement of alaim in this quuse is for 
damiges euetained by on sutogobile of the plaintiff by 
reason of the negligence in the opermtion of the sutonobile 
of the defendant or hie cgent or eeoloyee, fhe affidavit 
of defense denied the damage to the autesebile and further 
denied thet the defendant or his euployees were in opere= 
tion ef the ssid sutemebile at tre time in question, or that 
it waa operated in & carelese and nexligent manner, The 
cause wee tried by a jury, resulting im * verdict for 
$466.00, in faver of the slaintiff, A setion for s new 
triel wes overruled and @ wotion in arrest ef jJudgsent wis 
overruled end jucgnent entered on the verdict, From this 
judguent the defendent aopesls and the cause ia before 


this oourt for consideration, 


fhe feets, Very briefly, disvliose that the stuto~ 
woblle af the olaintif? eis parked en Haleted street near 
ite intersection vith Foth etreet in the sity of Chicago, 
on or about January &, 1925; thet on the dey in question 
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Hugh Methane, son of the devendsnt, wae driving his 
feathers oar over and slong Baleted streets he testified 
thet ‘be wks g0ing tO pet suse elgsrettes; that hie father 
RB net in the car xt the time of the accident rer had ke 
gent Sin on any errand; that at the tise he ees about 19 
yeare of aye; that there ens a big truck stending near 80th 
street, which started to m@ve; that he did not have room 
to go ta the weet side of the etreet bet ctarted the other 
way and the front wheele of the our exught in the flange 
af the rails of the street omr track; thet the wheel apun 
out of bis hand and before he eould get hold of it agin 


he had etrugk the oar owned by the plaintiff, 


At the close of ail the testimony, counsel for 
plaintiff aoved the opurt to direct the jury to find a 
verdict for the rlsintiff, Objection was ande end overe 


ruled, Thereupon the court instructed the jury as follows; 


"Objection overruled; gentlemen, you have 
heard the noticn which hae been aade by counsel fer 
the vheintiff; the Gourt instructs you to return a 
verdict ef guilty thinset the defencont and after 
having beard the argument, to fix the amount of the 
damages whieh you think the plaintiff ia entitled 
to in this sage,* 


Counsel therewpon proceeded to argue the Guee, sand after 
argument the court inmatructed the jury ae follows: 


“Your verdiet is se fellowes: We the jury find 
the defendent guilty in sanner and form ae charged 
in plaintiff's statement ofclaim ead agseas the plein- 
tiff’ s deenges «fh the gua of blank dollare, fixing 
the entire ageunt that you in your judgment think 
from the evidence thet the plaintiff is entitled te 
by way of dann gee,* 


fo thie inatruction the defencont exeepted, 
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There were several suesticongs of fact involved in 
the case which it beeame the province of the jury to deter~ 
mine, Among others, it beetne necessary to pags upon the 
quésticn as to the ownership of the ear; the cuestion af 
negligence on behalf of the defendent, through his egente or 
servants; the question ag to chether ar not the son at the 
time ef the oooident, while driving the ear ef hie father, 
Was driving it with the father's sonsent and approval, cr in 
ami about the father's business, The question of daxages 
was s1s0 involved and the jury should have been properly 
instructed as to the aannery in ehich 1¢ showld arrive at 
ita verdict with reperd to the ancunt of Gamagee which 1t 
could legally asseeas, it ie not necessary in thie osse te 
discuss or consider ether questions raised by counsel ee to 
errors occurring during the trial, it wea beyond the mroe 
vince of the court to inatruet the fury te find the iasues 
in favor of the cleintiff, The defentent had a right te heve 
these various questions p,.esed npen by the jury under proper 
instructions. The instruction in regard te desages wee entire- 
Ly umenlightening and thers wae no rule given to the jury by 
whieh it could be guided in ite deliberations. That question was 
left entirely to the judgment ef the jury, dGoneseevently there ws 
epensd a speculative field for consideration, ef which the , 
jury aprerently availed itself in arriving at ite verdict. 
As te the cueetion of the responsibility of a parent, ~ the 
defendant in thie enee ~ by reagon of the fuct that his oar 
vas being d¥iven at the tise by his minor son, the Supreme 
Gourt of thly Itete, in the guee of Arkin v. Page, 387 I11, 420, 
en prme 425 saya; 
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"It wetas rather a fantastic motion thet a 
sen in using the family automobile te take » rides 
by himself for pure plessure te the agent of hie 
father in furnishing amuserent for himself, is 
really carrying on hie father's pusiness, and thet 
hie father, ag prineipsl, should be liable for the 
result of the son's negligent manner of furnishing 
the @ngertainment to himself,* 
it cannot be enid in thin onee that the eridence 
&a to the ageney of the sen, while driving the oar of Kia 
father, wae sO clearly established that a court coold sey, 
ag se matter of law, thet the fsther eas regponsible for an 
accident occurring while the ear wag odeing driven by his gon, 
under the olronestences as shown by the evidence in the cise 
at bax, That question eas one of faot which should have 
been submitted ts the jury for ite consideration, fhe giving 


of this instruction tae erroneous, 


For the reawons etzted in fie opinion the jucement 
of the Yowicipal Court is reversed and the cause isa remanded 


for a wer triel, 


SUOGMERT BEVENBED AND GAUISE REMANDED FOR A 
HEY TRIAL, 


TAYLOR, Fed. ABD RILGOR, J, CONCUR, 
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SWARTS BAOS,, & coreoration, 


) 
) 
Appelles, ) 
APPEAL PROM 
Vo MURIGIPAL @ovetT 
} OF Giicado, 
CORT THEATRE GOMPARY, ) 
a Gorporation, 


Avpel lant. 


Opinion filed Way 3, 1928, 


BR. JUSTICY SILSON Aeliwered the orinion af 


the court. 


This was ® ease of the fourth cless on & contract, 
brought in the @unicipal Geurt of Ghiesgo. The cause was 
tried by the court without 2 jury ond the iseves were found 
in favor of the plaintiff and & judgwent wae entered upon 
the finding, in the sum of $90 and evsts. The suit was based 
On Bn aeeigngent of wages ant in support of the pleintiff's 
claim a oprtein statement of claie was filed, charging thet 
the plaintiff was the assignee and bona fide owner of @ cer= 
tain ohose in action, Enown and described as an sseigneent 
of "ages, executed by one Toogey, an erpleyee of the eaid 
defendont, on or about the Sth dey of August, 1926, and 
delivered by the said Toomey to the plaintiff on or shout 
thet dete. The assignaent was in writing and ie set out 
in the amended stetement of claim. <Ageompanying the statement 
of elnim we @ ofrtain effidevit, subeeribed and sawern te by 
the attorney for the pleintiff, Thie affidevit dees net estate 
that the olaintiff wee the sctual bona fide owner of the chose 


in aetien, Counsel for the defendant soeved to atrike plaine 
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tiff's anended statement of claim from the files, which 
motion war overruled and em exception taken thereto, 

Fhe cause then procesded te a hearing; defendent electing 
to stand by ite motion, snd it is wpan this record that the 


jue8e gomes before us for ennsideration, 


It is insisted by plaintiff in support of the 
judgeent that the atatement in the affidavit, nawely, *that 
the nature of plaintiff's decend is es ateted,* referred to 
the amended atatenent of claim end was sufficient in that 
there was an sllezetion in the amended statement of claim 
that plaintiff wes the actual bona fide owner of the sssignnent 


in question, 


Gleaims of this character are not assignable exeept 
by resson of Section 18, of chapter 110 of Cahill's Illinois 
Statutes, Such e etatute, which confere the right of assign- 
went upon the eseignee of such a claim, is in derogation of 
the common lew and sust be strictly construed, That statute 
provides thet the assignee shall im bis pleading, on oath 
or by affidavit where & pleading is not required, allege 
epeoifiaslly that he is the actuel bone fide owner, There 
ia no statement in the effidsvit in the onse at bar that 
the plaintiff was the setuad bona fide owner of the chose in 
action on whieh the csuee wae predicated, and the allegation 
that the nature of plaintiff's demand is se stated,* is 
so Vague and uneé rtejn that it wocld be impoesible to pree 
dierte perjury upon it. The nature of plaintiff's demand 
means that the eause of setion ie one predicated upon an 
aesignment of « contract, but the fact that the olaintiff is a 


bons fide owner of the aseignuent is a requiresent of the 
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gtatute that should be contained in the affidevit and is 

not sufficientysorered by the vague and uncertein referenue 

ta the stetement of eleim contained in the affidavit filed 

in the cause, Updison & fedgie Stote Henk v. Old Reliable 
water Truck Company, 256 T1l1. App, 448; Gallagher ¥. Schaidt, 


ert al. S1é 412. 4&0, 


Upon the amended statement of claim and the affidavit 
thereto sttached, the trial oourt should heve entered jwigront 
for the defendent, beeower sf on insufficient affiderit in 
compliance with the etatute, For thet reason end the reasons 
ateted in this opinion, the judement of the euenicinal Geurt 


will be reversed and judgvent entered here for the defendant, 


JUGGMERT REVERSED LUD JUQGMENT HERB 


TAYLOR, P. Je AND HOLDOM, Ji CONCUR, 
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FIRST AGCCEPTARGE GORFORATION,  ) 
® corpersticn, ) 
, 
Appellee, } APPEAL FROX 
) SRYAIPAL eR 
¥ } RUSICIPAL COURT 
GF GiicaGG, 
STEGARTeZEZH YOTOR BALES ®., 
& sorporation, / 
) 
Appellant, } 


Opinion filed May 2, 1928, 


ak. JUSTICE BILSON delivered the apinion of the 


Plaintiff's st» tezent of claim alleges that sn 
the 26th day of Oetober, & D0. 1085, one G. % Stewart eave 
to the Stewartezeeh sotor Gslea Go, a nete in the sum of 
§566.57, due im sixty days; that for a valuable consideration, 
before asturity, amd in due course of business it waa endorsed 
by the defendent and delivered te the plaintiff. It further 
chargers that there is soe due en said note the aum ef $228,665, 
Befend-at's sfficevit of merits adsite thet it endorsed end 
d@livered the note in question, ss outlined in the stetecent 
ef sicia, but sete up that At wae not delivered in the dus 
course of businesa and that the note waa without considere 
ation, The affidevit of defense sets ovt in extenrzo certein 
facts which. it is cherged by the defencent, shew a want of 


econsiceration, It bls not necessary to consider thet qneetion, 


The cause wee tried before the court without a jury, 
end upon the hearing the pisintiff introduced the note in 
evidence and rested, ‘The defeniant introdueed no evidence, and 


thereupon the gurt entered judgment in the «sxount claimed to 
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be due, from which judgment this arresl is prayed and ullowed, 


The only greund for reveresi urged in this appeal 
ia thet the ecurt erred in entering judgsent upon the note 
upon the failure af the defendant te introduce certain adidie 
tionel proof, it is urged in defendent&® behelf thet it was 
incumbent upon the plaintiff te intraduce proof to identify 
the note and aeke proof of the secont due, The statesent of 
@laim epoeifiorlly deseribed the note and stated the =moont 
due, The exeeution and delivery of thie note =e =dmitted 
by the affidavit intresueed, fhe introduction of the note 
wae euffichent to sake out @ prime feeie oeee, and in the 
sbheence of evidence t6 the contrary, the avdunt claimed in the 
statement of claim, substantiated by the note, Frhtch eae for 
& greater agount, wae sufficient woon rhich to predicate the 
judguent. fhe rant of consideration, enother satter set up 
in the aifidevit of defense wes oroegerly a satter srovable 
in the ewse, if any such consideration existed. Ojsrke ¥. 
Hewton, 225 Ili, 550, gatry ¥. SG. 182 
tii. Ape. 235, 
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Yor the reason stated im this opinion, “the judge 
ment of the “ nieine1 Conrt is affirmed. 


JUNGUENT AFFIRNED. 


TAYLOR, Fd. AND HILSON, J. GORCUR, 
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Appellee, 
APPEAL FROM 
= MUBICIPAR COURT 


_ OF CHICAGO, 
QH1GAGO ACCEPTANCE CORPORATICE, 


Opinion filed May 2, 1928° 


MR. JUETIC® wiiSOR delivered the opinion of 
the court, 


fhe statement of clieim filed in thie case. charges 
that on the 4th day ef Harch, 4. 0. 1927, the plaintiff wae 
pessesséa of a ecrtein Ford car end a full kit or set of 
Plumbing tcole, of the value of £3603; and that on the seme 
date they cane into the poseeseiog of the defend=nt, by 
finding; but that uson demand the defendant hee refused to 
return the goode and chattels of the sleintiff, Tee affidavit 
ef defense, filed in answer to the statement of claim, denies 
the coming inte posséssicn of said property, and algo that if 
has converted said sroperty to ite orn use, A jury fas waived 
and the cause heerd by the court, resulting in = finding in 
favor of the plaintiff in the sum ef 7175.00, ana judgment 
gas entered on the finding, from which judgeent this appeal 


isc perfeeted. 


fre fects shor thet one Eugene F. Shite, plaintiff, 
purchased s osr from the defendent in October, 1826, for $126. 00; 
that he had psid $50 down and ese to pey the dDealance in monthly 
payments of $15.00 esdi; that in January of the following year 
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the cay wes stolen end errtain tires were stripred from 

the cer; that it ese later teken possession of by defendant; 
that heawent to the clace where the asr wae found; thet 

there were tro s¢n sent there by the defendant the had 

taken pose@asion ef the ear; that he demended the Rit of tecls, 
and offered 2 tea month's paywent, but that the wen weuld net 
agcent it, and took the csr. He testified thst underneath 
the seat of the cxr tere the plumber’s tocle ena their 

vwaiue wea $208,882; that the vwalwe of the tires wag 436 or 
£27, Objection ia raised by the defendent that the vleine 
tiff, in plecing ® vslue upon the Slumbing teola, fsiled te 
qunlify for the purcose of giving testimony ss to their 
Value, It spoeare further thet a eertain reoeipted bill 

was intreduced in evidence, dated Rovember 15, 1826, whick 
eas objected te by the defenent, If contained s list of 


the plumbers’ toole sud the prices of the same, 


fhe ehuse was heerd befere the court without 
& jury end the presuaption erises that the caurt considered 
onby euch testimeny as ess anterial, From o reading of the 
testimony, it mey be gathered that the plaintiff ese e 
Plueber end as such weuld necessarily be competent te testify 
aa to the value ef tesie ef «= ehsracter used by plumbers, 
te ae not believe thet i¢ ese naroper to show the welue of the 
leat tires, as it sprears they were on the machine in cuestion 
at the time it wes atclen, but the finding of the court 
wes for £175.00, which was lese then the value of the Beools 
and would indicste that the court had not considered the value 


ef the tires in arriving »$ the snoumt of the judgment. 
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The claintiff testified that the tesle sere in the 
eer at the tice it wae stolen, snd this eas denied by Shulene 
and Berg, expleyees of the 4efencent. It is argued by dee 
ferndent that slaintiff sdmitted that the teole might have been 
teken out of the oar while it ees in the gurege, but the 
plaintiff testified that he sew them in the oor on the sorne 


ing of the dsy that the -oar was taken. 


fhe trisl court was in & pesition to see and ole 
serve the witnesses, and we censot say, se 8 matter of law, 
thet the welpht of the eviderce is so overrhelsing thet the 
judgment should be eet aside,. me aeount involved is aesil 


and ®@ em see no good reason for reversing the juctement. 


For the resaenes stated the jfudgewent of the Sunicipel 
Court is affirmed, 
JUCGSERY AFF IREED. 


TAYLGR, Ped. ABU HOLUOM, J. COHCUR, 
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(GECRGT MOORE, 


Appellant, 
APPEAL FROR 
Ve BURTOLPAL QOCHT 


. GF GHIGAGe, 
EB. ke FEAGUCOR, 


Nee ret! Re Rie a Mic Nase trent Syn stan Saeed 


Appell sé, 
Opinion filed May 3, 1928, 


HE, JUETICS FiL@cs delivered the epinion of 


the court. 


fhe atatement of cleim im this case iz tased on 
& MEATY, ond sognovit, The sit e8e filled Seceaber 17, 1226, 
ana the ctatezent of elais alleges thet there wes due the 
plaintiff the eum of $185.0 om four certein notes, Judge 
gent as entered for §°S5,0C on December 17, 1926, Execution 
tes entered on the judgnent on that date, and & sotién was 
subsequently sade ty the Jefendent, to vaecste the judgment 
end fer leave te come in and defend, Execution «as etayed 
and defendant filed his affidavit of seritse, #bich saa streken 
from the files and en anended affidavit of aerite wes filed, in 
ePhich it tas alleged that the defendent had fornerly been 
‘married to one #ilea Ferguson, eho obtained = diverese fran 
‘him on February 2, 1924; the decree creviding that the defend= 
ant eheuia pay certein sums of sonesy as slimony to the said 
Zilms Ferguson, The amended sffidavit of aerits furkher 
charges that the ssid Files Ferguson snd the defendant FE. Le 
Fergusen agreed between thenselwes that the defendant should 


iasue snd deliver te her certain nete<, in full ef the 


'@a9 A Tape 
Sag, iF 3 ee he Kop Ge | 


I a3 nora 


: 7% 
ou 


s8S@l .S YsM peftt Gortee™ RES 





te aelage gif asrewiied 0s BOP. 


eset tr rnims0e Pa new diss oft ies sg fy ® = 
ot sub Sav senes. ted aapaiie oheie Reda suse 3 ; OS 
spit weeTet, aindaen rd ao 86 2st ~ ie ade, uisats | 
aoltuex’ «B82 {TE nates se OG aE tot bersdes sae toon 
eae a6iten 2 hee shah feat a0 Senne ade oe Fersiae baal 
temughst sdf stepar ot <Page tet att we abes “fs eer 
heyede Gee sedtosees | hastaa has al omso of eanas ot bee 
agdngréd eae dette .2i ieee te Sivehevds sia beret fasmaetes Be 
si ,beilt ane ativee te divehitie oshesmt as bee eel PY ode ort 
aeed qirsatet bad tarbagine Sas ft 28y siecahaceacdiene all 
shaeleh sd? tact galnieers errs ads a, 3 qeerdet ag ae 
Bise et? of yeomite se yeas to exes ahetese (xe Slvede tas 
: tedGeet ativan te arvettita Bebaees eh .eauyned oe 
st tachesteb act oF TT Rr ee 
Eivede taabastab eft s28? eurivasts? averted bestge aoeNyt 


ad? te {fet at cia iad ‘rat! oF ‘een pooner 
ci, cee ees aa 


eae 
aN 




















ote 


alimony claims, and that th<ereupom seid notes were exeauted, 
It further cherges thet the ssid Wilws Ferguson, at the tine 
of the exegution and delivery of said notes, had remarried 
On er 2bout wey, 1974, end thet thie fact eee umknown to the 
Gefenc=nt; thet one Mary Moore, acther of the aaid Wilen 
Ferguson, Knowing the fects, endorsed the notes and depazited 
them at the bank fer solleetion; that the risintiff in this 
suit sas the husbend of the ssid Mery #oore and eae not « 
holder in due course; end thet he was coguigent ef sil the 
facts, A sotion 36 meade te etrike this lster eeended affie 
davit of merits, Fhiech sotien was denied, and sn order eae 
entered denying # jury triel and the exuge was heard by the 
court. G, the tris] the issues were found in faver of the 
defendant and sgsinst the plaintiff, and the judgment arder 
of December 17, 1926, was vacated end set sside, AR appeal 
was prayed ana ellored ta thie ecert and thie csuse is naw 


before us fer consideration, 


From the facts it aprears thet the said wilme 
Ferguson ebtained « divorce in Cock County in 1924 fron the 
defendant; tht she remarried in Mey, 1924;and that the 
defendant Fergueon wee rewtrried in dune, 1924, According 
to the testiseny of the defensent she informed hi» over the 
teleprone, in suguet, 1924, that she had remarried, It theree 
fore apoecrea thet thie fect was tnown to the defendant vrior to 
the tine of the execution ef the notes in questicn, Soreover, 
it appeers from endorsements on the tack of the notes that in 
the menthe of Yay and dyly, 1225, Re made payments on said 
notes, in the sum of 830,00 each, The defensant testified that 
at the time the netes were executed, Kary ¥oore gave te the 
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said Kilax Ferguson, #600, and the netes were delivered by 
the cefendent to the seid Mary toore. 

#@ are at *® less ts understend upon what theory 
the qmurt entered jucgnent for the defendwhs. ot only is 
there an entire sbeence af ecny evidence of freud in the pro= 
evring of the exeoution and delivery of the notes, but from 
defendant's own teetiaony it is spparent thet he was familar 
with #11 the fecte at the tize of the signing end the delivery 
ef said notes. Horecvrer, there iz am entire ahsence of evidence 
besring on the questicn cs te ebether or net the plaintiff, 
George Hoore, took the notee with any Enorledge of the facts 
set up in smended affidavit ef defense, 


In view of the fscts, as alresdy releted, we are of 
the opinion thst the trisl court erred in entering jvdgemnt 
for the defendant. 


For the reasons expressed in this opinion, the judg 
ment of the Kuniecipal Gourt will be reversed and the esuse 
Temended to thet @urt si th directions ta vaeste the judgment 
of Hovember 2, 19e7, in faver cf the defendmt, and to expunge 
same from the record, end to reinstete the judgsent of Beces=- 
ber 17, 1826, in faver ef the plaintiff and agsinst the Qefene 
dant, 


JURGRENT REVEASER 81TH BLARCTIONS, 


FRYLOR, Peds 490 HOLDOM, J. GOOCH. 
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Ae BERKE, } 
Appellee, } . ; 
) A®PEAL FROM SUPERIOR coUNT, 
Ve , 
} COOK COUNTY. 
WILLIAM J. CONROY and } 
HULEN COBROY, } 
App@liantsa. } 


Mh. PRESIDING JUITICE BAneES 
BELIVESED THR GFINION OF Title COURTe 


This if an appeal from a deerec for the nale ef gertain 
premiges to satisfy s mechanie’s lien, which comple inent was held 
to have upon and againe’ the property to the amount of 714,924, 
with legal interest and costa. Tha dcerse follows the findings 
and regommenc«tione ef the master in e¢honcery to whom the cuusae 
wee seferred for report on the law and ahe facta. The chancelier 
overruled the objections which stood as exceptions to the report. 

The complainant seeks to recover upon the quantum 
meruit. The defense ia predi¢ated upon the claim thxt eomplainant 
/- contractor progesuted the sork, for which he claims « lien, 
umder the terms of a written contrect, which he subsequently 
abandoned, ani that defendant, “iilieam J. Comroy, owner of the 
premisea (whose wife is joimed os co-defendant), cuffered damages 
im excess of the wxount claimed by rescon of various breaches of 
the contract anc ecomplainent's failure to complete the werk in 
accordance with its terme. 

The primery question therefere is, whether the werk 
fer which the lien ie cloimec wes performed uncer the written 
contract referred to, or purewant to an implied centraet upon 


which the claim for a lien is awed» It de clear thet if the 
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proof does mot conform to ths latter theory the degrea cannot 
atand, and ¢omplsinont's remedy, if amy, ia im « court of law 
fer the amount he claime 66 be cute 

Compininent and one Ghebs were partners az vuliding 
contractora at the tice the ceutractusl relation wie entered 
imte betvecn the parties herete.- Latur, svfere. cough relation was 
terminated, complainant tock ever ané seeumed all of the buginess 
azaets and liabilities of the firm. “liliam J. Somroy ig the 
owner of the premises in cuestion. On Magy 14, 194, he entered 
inte « written comtract «ith Berke ond Chebs whereby they sgreed 
bo eveet amd construct improvements agreesble to drewings and 
epecifiestionsa signed by the porties, for an opartment build ing 
eontealiming twe etores, and furmish ali the isbor end materials 
therefor i the eontrect pries of $89,425. The contract provided 
thot said sum sheuld ba paid out of « firet encumbrance upon the 
premisex for 980,000, and = sevond encumbrance for the balance 
ef the contract price, anc that the vontrastere were te proeure 
the leanne upon certein apeediied terme, and said loans were te 
eover payment for all services uncer the contract, all expenses 
in procuring the firet encumbrance (except the cost of showing 
titie in the owner), attorney's fecn connected therewith, she 
firet eix wonthe intercat om the iret loan, and the Tiret 
year's premium for fire insurance om the building to the extent 
ef $50,000, the eener agresing to execute Jointly with hin wife 
the BOGesuaty trust deeds and promissory notes. The structure 
wae te be completed Gvheber 1, L¥ide 

The arrangemente for the leam were left by complainant 


to his partner COheba, who sade an arrangement for a loan of 
$50,000 with one Skurow, and the contractors immediately began 


Oxesvasion. kurew later, however, declined to perfect the loan 


URless the provision fo- che stores «ae eliminated. Thereupon 
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mew plane werd mace changing sewevhat the “lsyout"” of the aparte 
mente amd eubstituting two faate fer the gtervcee 4 Rev contract 
was then entered inte between the perties Jume 24, 19¢4, whieh 
with the exception of such changes in the plane amc epccifiestions 
was identical with the provious contract it cispleced. 

Sithouch the lean hac nat yet been perfectsd the con- 
troctore atartod the foumcstiens <bout Jume 25, Ll9e4, and proceeded 
with the conatruction of the building im conformity with the re- 
vised plama amd epecifdicetions. “hile the new contract, following 
the forme of the provious contract, recited that the plens and 
specifiextions were aigned, tac fact thit they were not aligned is 
imenterial so lome as both parties recogmised the contract as 
referring to She revised plans and specificetione and the von- 
struetion provanded in cevertance with thette 

it appears that by resson of some migunderatanding with 
Skurow with regera ta the sayment of tomedoniona on the loan the 
deal with him fell sheough, but neither Berke nor Conroy becume 
aware of thet fact amsil July 9, wp ta which time the construction 
hod gone on apparently im full faith thet the lean «ould be con-~ 
summated. further efforte to procure a loan for that amount 
proved unmaveiling. “¢ genmmot regard the contention thet beccuse 
Semrey underteck to agodst the contracters thereafter to preeure | 
euch leans ond urged the congtruction to zo on Ho tant it would 
be compietes Cctober 1, aa required by the contract, the contract 
wag in amyway modified ov the centractere ruleowed fram their 
Sbligutions thereunder. 

Parsgreph 6 of the contraet provideds 

"It iw expresely understood ond agreed thet no 

liability #111 attuch to any of the parties herete 
Macer snc by virtue ef any of the terms of this 


agreement, unless and until the aodd first wortgage 
hee been actuelly secured.“ 
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The fact thet the construction proceeded With knowledge ef all 

the parties thes tie firet loon Kad not been perfectec constituted 
a wedver of this provision, ami an entoppel upom either party 
from enforcing is. 

Tae centre ctore being thus umablie to procure a loan for 
$89,000, arranged for ome fer .35,000 for which appellant, under 
protest, executed « mortgage on sagust 2, 1944, on their ss5urance 
that thay hac the fumds to ¢o om wilh tae work and that the 
difference of 915,009 mot obtained on the fires lean would be 
added to the seeoad. But oe the mortwagee refused to ullew the 
¢emtractors to draw on the 659,00 without they depesited sufficient 
money te pay fer the finiching ef the huliding, the contractors 
were unable to complete the atructure. A Little later in that 
month Sheba dropped eut of the firm, as aforesaid, and conferences 
were hed thersafter between Berke ant Comroy with referenee t¢6 
financing the project. Berkw felling te effect a loan suggested 
fincing « purchaser fer the some cayine that if he cowleé net sell 
the budlcing he could not fineamee 10; that he could not get a loan 
amd cefenéont Conroy would have to finiah his own budleing. He 
brought two men he hod in mind to look a: the building but no ¢aal 
wes made. This wen tn the latter part of «ugust or sbout the first 
eof Seplenber. Complainant them told Conrey thet ke had better get 
the reof on himself. They made some ineffeetual efforts texether 
to procure «& lean. Conrey fouml that he corld net ebtsin one 
witheus pubiing in odéitiomal property ax seourity, but could ebtain 
& loan fer $65,000 by eo ce¢img. Complainant advised him to take it 
sayings he wag not going te put in any more of hig own mousy, vhere~ 
@pon Comroy said, “All visht, there ia Hothing left for me te de 
but finish my building,* and complainant waid, “Yes.” Complainant 
enid he And put ints the wudicing (13,450 for which he wanted eagR, 


which Conrey said >¢ coule mot furmish, (fter thet complainant's 
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ecmpany did no further work, but the sub-contractors on the job 
finished the werk for Cemrey with Bis sonsy, which he obtained 
threugh a loam to mim fer °45,000 on Wetebar 6, 1lOc4, secured by 
@ trust deed on said premieace ond other property. 

Various exceptions were taken to the findinga ef the 
master but ac oe view the case Lt la neceewary te consider only 
two findings upen which the cloim for the liem rests, Those 
findings ere (1) that defendant Conray iucueed the contractors 
to commence the areetion of exid Sullding upen representations 
and promises that he would negutiate oaclé firet lean, and that 
in reliamee upen the same the contracters {and complainant after 
Shebs withédrswal) proceeded «ith the werk and contributed the 
monays, inbor ond materials fer the improvement of asid premises: 
(2) thet the building was not completed en Cetober 1, 1924, be- 
cause of the fnilure of defendant, Yilldnm J« Conroy, to procure 
er te furnigh ot the proper time the fusd«a which he Bad undertaken 
to ebtein for the deine of ecid work, and (3) that the complainant 
is entitled to a mechanic's Lien. 

Se have carefully reviewed the evidenes ant think these 
findings are unwarranted. Ye fink nething im the evidence which 
warrante the conclusion that complisinant woe ever released from hig 
obligations under the written comtract of Jume 4, 1944, Ay its 
terms the contractors axnpresely sgreec te presure the necessary 
leans fer the construction of the building, from which they were te 
be paid the construction price. The fact thai they commenced the 
omilding without obteining the loan they undertock to get and 
that they were disappointed in thetr inpentintdaley promring Lt, 
and that in such an emergency Conroy undertook te aid them in 
precuring @ lonn did not operate te release them from their agreed 


wndertaking to obtain the some. Cowplainent end Kis portmer 
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evidently preceeded upon their ability to obtain «cié lonne and 
thereby took the chances of their failure wo to do. The evi- 
G@ence tends to show thet plaimtir?! sas without resdy moane te 
finanee the atructurs and ess induced to enter inte the contract 
upon the expresa sgreement of the cantrecters te furnish such 
means in the manner indicated in the comtrect. It ile perfeetiy 
clear Prox the tectimomy that they preceeded on anc after the 
date of the written contract to erect the building saccerding te 
the plane and apecifiestiona ax revieed, and thet when they were 
unable to precure a loan ef $50,000 they Imduced Conroy te execute 
® mortgage for a lesser smount., Sus hie comecnt so to de amounted 
merely to s modification of the aentract im that respect. (35 
yee 187-) It de clear from the evidence thet the contractors 
proceeded under the contract to erect the building, expecting the 
arreansementsa made for the $50,000 loan would be perfected, and 
thet Comroy stood ready and elllimg at ell times to exceute the 
mortgages pureucnt to the terme of the contract. 

i$ does not appear, therefore, from the evidence that 
the feilure to complete the ouildimg on October 1 was becnuge of 
the failure of Conmrey to precurs the funds, but because of the 
failure of complainants, or hig firm, te precure them as he had 
agreed to da in the eentroet under which he furnished lebor and 
materials. ‘¢ find nething im the ewldonoce th.t supports cither 
of said fincings, and if not the theory of the 6411 fadle and the 
aeeree ganmot stund. Complainant cannot be permitted to teke 
advantage of o default ceensioned by himself and thus aveid his 


agreement. (Lehman v. Sebster, 209 Ill. 264, 268.) 





The averments im the bill thot Cenrey represented to 
the contractors «4 the time of making esid contract that he would 


be able to negotiate for and preewre = lsom im the sum of #50 pOO0, 
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ag provided by said contract, anc thet he uniertook ant agreed 
go to do, end ¢irected the contractors te procend st once with 
the work of congtruction pending euch negotintione is net 
supported by the evidence. Om the comtrary 1t ¢leerly appeare, 
as aforesaid, that up to Jaly 9 complainant himself supposed 
the lean hac been evcured by his portner cheba, 

Ve regeréd it ss doubtful, to way the least, whether 
complainant even alleged s statement of facte from which the 
law will raiae an implied promise in hic faver. At any rate 
the proef dic not ertabvlish the state of facts upan which he 
relies. 

It fellowes that the court erred in net surctuining the 
exceptions to the findings sferessid which would have disposed 
of the bili and required ite dismissal fer want of equitye 

Accordingly the deerce will be reversed with direetions 
to dismins the bill for want of oquity. The denial of the lien, 
however, will mot deprive complaimant of the right to revever in 
a court ef lew om his contract if emything is duc him thereon, 
(Sest vs Flemsing, 19 111, 2483 leestur aricge Co. vs Standart, 
208 Ill. App. 892.) | 
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ae mother asd mext friend, 
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APPEAL FPROE OXnCUIT 


Ve COURT OF GOGR COUNTY. 

PUSLIC SEXVICH UOMPARY OF MOUTHEEN 

Tic INOIS, & corporation, 
Appellant. 
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Whe PRECTAING JUSTICE BANHES 
BELIVEREY THE OFinion OF THe COURT. 


Im am sction for damages for persenal injuries sustained 
vy plaintiff, a minor, eleven yeurs of age at the time ef the 
acGgident, the jury returned n verdict im his favor, aseesuing the 
damages et $30,006, on which judgment wes entered against the 
defendant, and aspeasied Trome 

Phore are two counte in the declaration, beth of which 
are prediested upon the theery thst at the time of the eccttent 7 
negligently maintained an attr«etive muisanes in the form of 
eertaim unguarded eteci tewers supporting uninsuleted wires carry- 
ing thigh voltage electricity through a Poreat 2reserve ef Cook 
County, Shere caildrem were known to bo, which defendant knew, 
or should have known, were attractive and aliuring to children 
playing sbout or near them. It io ehaxged thet defendant failed 
to exerciss orcdimary care i6 guard and preteet aaid structurce and 
wires #6 that ehiléren of tender years goulc not clime upen the 
gtructures to the dungergua wires rendered ascesedble by a ladder 
on the structure. 

These steel tovers bead beem erected upen dcfencant’s 


right of way through a farm of about 137 acres, subsequently 
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purchased by Gock County for a Foreut Sreserve. Haletec atreet 
en ite sestemm seundary furnished ite only street frontage, snd 
the onl; read entering inte it wee from that strect and passed 
clese te the Base of the tower in question. Que witness ¢aid 
he could reach out and touch it from the roads 

Thie tever was coenatructed of galvanized V-shaped steel 
ealied angle iren. It stood on four uprights er lege imbedded in 
a cement base which were braced and belted together at the bottom 
by horizontal bara about two fect above the cament base. “Above 
these bars the angle irene, esiled atrute, ran Glagonally between 
the legs on esch aide of the tower at angles of shoul 45 degrese. 
These strute were about 4) feet long umd formed a right angle where 
they were bolted to a leg. fhe lowest strut eatarted fram the 
horisontal eross piece and joined an upright shout 3 feet shove ite 
The ciatance along the leg between where two atruts joined it te 
where taose next above joined 1% wae about & feet. There wore five 
of these struts between the ground and « ladder atteched te one 
of the legee It started cbout two feet from the upper junotion 
of the fifth strut. It wae formed of atege or runge ef iren vara 
about 13 inches apart, wae abeut 14 feet from the greund or 12 from 
the horizontal piece, and extended up to the first ef three cross 
atue on which electrie wires carrying 12000 volte were strung. 
Shere the wires are attsched to the ineulater ia lesa then 3 feat 
from the ladder. The lovest arm wae 36 feet from she ground » 
Plaintiff had climbed elong the diagonal struts until he reughed 
the ladder, them on the ladder to the lowest cross arm. ‘hile 
atencing there talking amd geaticulating to attract the other 
ehiléren, hie hend come in centact with ene ef the wires, from 


which he received an electrde eRGGKs, tausing him te fall toe the 
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grounc and te receive the injurive somplained of. 

the tewer Line ran threugh a airip of timber in the 
FYeroat Preserve and there wire tre¢a skeent BO er 40 feet from 
the tower and eome underbruah nec itm Bases Theres were pioy~ 
grounés through the glsee along sha road, the one nearest the 
tower being sveut 200 Teet ecet theree?, The Craserve wae 
frequented be children anc obhers for recreation and plensure. 
On the occasion in quectien plaintiff, hic younger brether, and a 
eister about a year older, enteruc the pork by the vend in queetion 
and joined gix other children between the ages of 8 and 15, all 
girla execpt one, with whos they engaged im play. Om their way 
out of the ‘reserve by the reosd they ategped at the tower in 
Gueation ami began climbing thercon. Geerge <teveneon, « boy 
about a year older than plaintiff, climbed twige up to the very top. 
Pimimtiff’ followed him the seoond time, in the manner sbeve atatedc, 
and the giris were olimaing en the Lower atrutse. frevious to thie 
the children Bad been elimsing trees in the usual momer and 
apparently ciimbsc the etrute im auch the some ony they di¢ the 
igening tree trumkee 

tt iw argued that the court erred beth in denying 
éefendant's motion for « ¢irected verdict and ite metion fer a 
nev trial, om the grounmc that the evidence did not tend to euppert 
the theery of an attractive nuloames, er, in other words, to prove 
an imvitation to plaimtifr er ony other child te olimb the tower. 
That the evidenee showing the chareeter of the etructurc, the 
fe@elodlity of climbing it, ite leextion im « public place where 
children ¢ongregatedc to play, presented a question of foet vuther 
than of law, whether children of such tender years would be 
prompted by their naturai instinets to climb it, ia nat 
Gebatable. “hat de an nbtraetive aulgones haw frequently beon 
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held in tule atate to be a question of fact. (cbiy of #ekin ve 
MeMahon, 154 i1L. l4ly Flies vs chiy ef p HAT The Apps Lee, 


1333 Deming v. City of “hiengo, 221 Ill. S41y fhednel v. City of 
Oh » 297 TLl. 486.) Ag gsdd im the Fide oase, citing authorities 


Ghd eae 





im amalagoux cuaes, “unlese the facts in the present coge are euoh. 
that all reagemable minds would draw therefrom ne other inference 
* *® the question became one of fact for the jury te determine.” 

*o our mind there could herily be « wore forgeful coamonatration 

of the natural inetinet of children to climb, or « more direct 
invitation to gratify 1%, thom de presented by the facte of this 
@aeee ileore vag «a public plorground. vrevious to climbing the 
tower the children bead been playing “squirrel* in climbing trea? 
to see “whe ceuld climb the tree the fastest,” amd the very sight 
of the tower, ss they cums to lt, aliured them on to gratify that 
game naturel propensity end imatinet. Ag one of thee put its 

"We welked down the read and when we aaw the tover se started te 
elimb it." Gne of the girls suid: "“hen we @o% there we aaw this 
here big pole, whatever it ia, sox we esiarted to have some fun on 
it. “e@ were climbing up and down * “ © four er five of them, 
something like thet, 8" © * mre I climbed om it, too * * * 
climbed cbhout & fect, 2 think, {rem the ground * * * I climbed 

om thece irom bags there.” The evidenes showm all of the children, 
except the thre: youngest, climbed up and on the lower strute. 
While plaimuisf said the gitle olimbed ac high se the ledeer, 
their testimony doce mot eo imddiecte. “me eadd ehe oid Rot, and 
anether sade she climbud up te she third etrut. hile Cteveneon 
eaic climbing round the betiem “ero kind of hurd beenuse there 
Was BO ladders” plaintiff, « pour younger, and ome of the virke 
nine years old «% the time, tewsifded that it “sa “eney climbing,“ 


He esid it did not take more them thee aimutes te climh 1¢, That 
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they ogulé clime 2% bas evidcengsd by she fact thot they did, 
ami she two eyes, noburally sere ventaresome, climbed up che 
lacéer, St¢venson sith manifext pride anc amvitaen to the very 
top te touch the weey “peak” of the towers and sludmtif? te 
the first erees piees where im cuilime etientiion to his feat he 
came in centect e4%h the wire. the siiurement to clims such a 
atructure in such a place eis eovieusly se etreng te theee bumen 
*“aquirrele*® ae te slime trees there im the playgrouwméd. md thie 
iz demonstrated by the fact thet vith a common imetinet they all 
began climbing om 1i 2t omnes when they came ta ite 

They were rigntfully oa « playground ami feund there 
something that Loomed up before them as @ great plaything, for, 
ae thedy tectimony imciontes, they nad ne adequate comprehension 
of its graatical purpows. The eldest boy eeidi "TI had no idan 
at all what theow towers were there for. [ mex there wae wires 
on those tawerg, * * * I didn’t know they wire *lectrie eirese.” 
Amé@ plaimtifyY’, when eres examined on the subject, showed equal 
igmernmee. The tover was net fonesd or gunrded in any waye It 
sexe ne clem of warning er danger. Ome hed been there but Bad 
been remeved chile the tower wor being painted end kad net been 
replaced but lny on the grecnd. There wee nothing te inéieate a 
dine of desmrestion between defendent's right of wey ond the 
Publie Preserve, whieh the chilérem im thot leeslity frequented. 
To them the “pole” was » part of the Sreserve and extended to them 
an invitation "to olimy ond neve fum om it." They vere not 
trespassers, and if techulexlly eo an dofemdunt’s right ef way, 
the favitetion wxc sweh «8 te exat « duty on defendant to guard 
against ite seceptamee, Ae seid im City of fekln Vs Molshon, 
154 211. dl, 147, smd repeatec in Semsny vs Puthili Materind Cg eg 
295 ills 39%, 396, both eaves of uttrowhive muleanee, 
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w oh a ahdld of tender years, who medte with 
Prag tr upon the premises of « private owner, 
way be @ technical traspucser, yes the ewer may 
pe liable, if the things cousing the injury have 
been left exposed and ungucrded, ami are of suok a 
charagter as to be an Gitraction to the endle, 
appealing to Biv shilcien guriesity and inetinete. 
Unguarded premises, which ore Snus supplied with 
dangerous attractions, ore yegarded as holding out 
implied invitations te such anildren.” 

ubedvel, 


theve is much aimilerity between the cane 





(297 Ili. 446! amd the one ot bar. There a boy of eleven yoare 
end seven months ef age climbed up lotclee work fastened to the 
side ef ons of the irom peste supserting an elevated structure 
and esme in contact with an eloctiriec wire at ite top. uch the 
same argument Was madd Gacre as here that piaimiir? was beund te 
prove that the wire wre mliuring to childish ineiinets, anc that 
if enything was attractive it woe fhe structure. The eouxs said 
that where an atiractive thing is #o lecated thet im ylelding te 
ite slivurement s child ia brought In direct eontect with denger, 
the person respomeible for ccwating the dongereus condition will 
be lisble. 
-dunsel for appeilamt refers to certain exees im thie 
“tate, am¢d ether juriacictions, reacdly diotineuichsble in their 
facts, “hich were held nos to cometitute s ease of attractive 
Sulgamec, One oF them ig kelermoti we Burke, “D6 Til» 401. 
Neferving there, however, to the differener of opinien between 
the courts on this subjeet, the court preeesdec to lay dorm the 
aectrine ax receguiaed in this “tete in the follewing lancusget 
"Under our devinions, which sre mest liberal te 

ehileren, if the comiitiens sce auch thet the owner 

may Fecsomably anticipate tho. children of such tender 

age as t6 be incapable of cxercising proper care far 

their own anfety may by thedr own inctinets be abireeted 

te the cangereus thing and thereby be exposed to danger, 

he will be liable for an injury to a child so attracted, 


reoulting from leaving the mechine er cenge@rous thing 
exposed. Under such eireumeianees he would have Rood 
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reason to @upeeh thet children, from their well 

known habite anc mature, would be atiracted to the 
dangerous thing, and ite maintensnee Would amount 

to an implied invitation te them, se tant they ae 
fannet be regarded a9 voluntary trespassers.” (pe 406) 

There bas been mo departure in this tate from the 
deetrine as thug stated. It ia, therefore, meraly a question of 
whetner the evidemee tended to present facts for its application. 
If it did, ave we hold, end as wos hola by the Cupdbeme Court in 
kindred eases above cited, it was a question fer the jury to 
determine whether the devices wos an attractive nuisamoc, and we 
ar¢ not disponed to hold thst the ewidence wan insufficient to 
Sustein the gause ef action. Om the contrary ee think 1t makes 
out a clear ease of attractive muisunes ax defined by eur Cupreme 
Court, Tegardlesa ef whit may be the rulings im other juria- 


éietions relied on by appellant. 





Tide 112, where the court exid a boy fourteen yeara old, releed 
in a city, knows s2 well se@ @ Mam that inouleated wires earr ded 
upon poles sore likely to be chorgeé sith « cendiy lead of 
@lectrieity. Sut this certuinly camnot be eaid either us a matter 
of fact or of lew of « boy three years younger. The obvious 
éifference in intelligence, ciucation, mental and shyatesi 
écevelopment between = boy fourteen and ona eleven years of age 

ia se well known as not te @s11 fer coument. Te apply such e rule 
$o a child of such tendur years 1a to ignores the settled law, on 
which the jury was imetrueted in this case and ehieh lea net 
complaines of, that a bey of such an age ies only required to 
exereise that degree of care amd coution that a bey ef hie AES» 
intelligence, capacity and experionee wowld exereias under the 
game ¢ircumetomees. if such a rule mey be Spoglies te a bey eleven 


yesre olG it de diffiewuls te sny where the lime should be d@ravn 


between fact and low ae te those vounger. uch « rule eas net 
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applied in the Stedvell enss, gupru,e where the bey wae seven 

months elder than gleinticf?’, suc where Lt was held there was no 
error of lew thai would justify o roversnl of the judgment. And 
@here, s¢ here, the evidenge, brouwcht out by defendant itself, 
affirmetively shewe that the boy powceased no such knowledge of 
electricity, defendant ig in se position to urge thet the gueation 
of ordimary eare or contrivatery st¢gligence wee one of awe The 
Austin cnec, guprp, nat only cealt with a bey fourteen years old, 
when mony ehildren leave high oeheol, but Lt wes net an atirsotive 
nuisance cane raising a question of sllurement, and merely presented 
a Question whether on unddeputed evideriee the bey exereised ordinary 
@are s@ a meatier of law. There, too, 14 was aleo Held thet the boy 
in walking om the top of s bridge structure on ea timber fourtean 
imehes wide ned ne business tiere. Hare, hovever, the cume ia one 


of an attrective nuilesnce, and 4a ganic in the (tecwell case, supra, 





a like case, the bey in using the a:ructure in play wes net a 
trespasser as to the defendant and so far as defendant wee con- 
cerned “wae rightfully om the pillar.” (p» 490) In the cuetin 
CSS, BUdTea, She boy apoarently voluntarily graboed held of the 
wive. Here he wie allurcd to the epot and touched it aevidentally. 
There the question «sa deemed ome of lew on undisputed facts from 
which ali rexvsomable minds would agree that the bey wae negligent. 
To s¢ held here where the boy was only eleven yours old would be 
going inte the teeth of unbroken precedent to the contrary. Un- 
Gusetionably beth on the question of sliurement and the boy's 
exerelae of ordinury care for ome of his age, ebese, the facts vere 
properly presented to the jury. 

Ner need defendant have had knowledge ef the facts, as 
diselesed by the «evidence, thot children had been previously seen 


to climb upon the tower. It fe enouchs as stated in the Melermott 


CAbC, supya, “if the comditions are euch thob the owner may renson« 
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ably anticipate” thoy woulrs xnewing the danger to which they 
would be exposed iu ao doing. ome Sivat uppelinnt ¢€1¢ so anticipate 
gay well be inferred from tbe fact of placing the sign of warning 
thereon tnat hed ween removed. But 1% de not a question whether 
defendant did anticipate such danger but ehether, under all the 
sirewmatanees, eepeeinlly after the place Becume a public play- 
ground, 14 ehoulé have anticipated ite That the conditions were 
such 2s te worragt the gury im kelding that 1¢ should, we enmnet 
doubts 

‘pe of defendant's witmessea tentified thst it was 
powsible but mot precticablw ta inceulate the wirea. Like teatimony, 
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wae given, tut ineffective, in the © 





Ghee, guprae But it 
ic not necessary to discues whether the sole negligence ef defence 
anit conefeted in mot imeulating them. Curely there are other 
deviees for preventing chil¢ren from resching theme Am otvious 
one wee a fencing of the baste 

Coume¢l hee cited cas¢e om She coctrime ef stiractive 

‘nmuisamee from other juriadictione, some «ith «holly dissimilar 
fnete, av, Tor inetamee, telegraph pole enees where the vires 
were carried on naked poles, ami other enees where tha destrine ef 
the furnteable Cases ber been much more restrdeted im ite suplieation 
than by our gov Supreme Uourt, shich, of course, we sust follew 
where the decisions: cenflict. @ mich agree with the conclusion 
ac te the foots in some of thease ex gee but net «1th reauoning upon 
the apsliostion of the deetrime mot im harmony with the decisions 
in Our omm ‘tate. Three so-emlied tower enven ere porticularly 


relied upon. Me Yo & We Ms © Hs Be Bs Con vs Fruchter, 260 U. Se 





1423 Brown v. Amordoan Brgs ce., 808 Me ve/sa24 Bonnivehi ve 
Milwaukee Le He & fo Soo, 174 “Age Ll» In the former caee a boy 
Climbed to the top girder ef « ateol truer bridge at the end of 
Which wire two upright ateel lettice tovers eupporting wires garry- 


ing an electrie SULrent, aml reached for a bird om one of the 
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wires. The court cdeumed the oviduenee Imaulficlent is constitute 
am imvitstion for the bey to clims te the point fron which he 
eoulé teuch the bears wire, citing the law on tae subject ac laid 


down im United Cime Coe ve Britt, “84 Us Se 263, UPS, where the 





gourt's etatement of the dectrine is manifeetiy met in accord 
with the cecisione of thie State, sbove cited. Im the latter 
cose aome children went on eone private preperty to a pord that 
contained poleoned water fron which they ¢led. Three of the Just lees» 
however, including “nief Justice Taft, sere averse to disturbing : 
the jury's findings af Tact, smi dissented fren the opinion, 
eiting “ity of Cekin vw» Bekahen, 154 [lie lél, aud regarded tre 
eecision ae im conflict with previeus views ef that sourte in 
the Britt case the sourt exndds “The principle if accapted suat 
be Very enutiously applied,” thus iadiesting s tendency to a 
grenter reetriction ef the apsliestion of the pringiple tham die- 
Glesed in the deelaione of thig “tates 

in the Browne cnet, aupra, the defendant's electrie wires 
ware strung an a 30-feat tower on ite own lend in @ yare of tenement 
neuses in which children played. ‘he courh there said that the 
tower wns so conutrueted, and the wires atrung 2% such a height 
that ome would net anticipate that imeaturc ehildren would climb 
wp and veach the wives. “hile in thia “tate such a question of 
fact would be left to the jury the court there acid whet sey well 
Giotinguigh the cose from the ome ot bart "Cusee dmvolving 
structures in publi¢e placec are not parallel to thig cuac.* 

in the Zommiweii eame, gugre, 174 Jise 1, the court, 
~guoting from a previews decision in that “tate, sndd tant the 
ceetrine of the Turntable Cases, er of abttrsetive nulamecs, 
had net been applied in that Otate ta the conduct of orécinary 


Dusiness carried on in « Cusbomary manAeE;r » amd it seule net 
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apply 16 to the focte of thi enee, gauerting it te be the modern 
tendency teward a restriction ruther than an extension of the 
dootring. ; 

Sisheut further snelysie of the caese cited by appellant 
from other jurisdictions it is sufficient to any that they either 
do wet recognise the doctrine of atircetive muleanes ag applied in 
thia “tate, or present a whelly dissimilar atate of factor 

Ag to the Gemages apsegacc, they cre large. But we 
cannet wey in the light of She recueed purchosing walue of the 
gellar, and the limitations and nendiesp the injuries have placed 
on the boy fer the rest of hie life, that they sre exceueive. 

Two amputations of his right orm, lecving a stump of ebowt two 
inches, bécame neccaeury in consequence of the sacwident and 
eneuine gangrene, He «oe severely burned cbout the heart and 
vheat and on the betteme ef hie fect. “e mewé mot gu dute the 
full gdeteile of his sufferings or Ale injuries. ‘widernece eutfielent 
to base the Jury's 7indings tended te show ae permanent effeeots 

ef the lajury mot only the less eof Ria right arm but « dilitation 
ef the heart, freatriction to the expansion of hie chest by scarred 
tiesue over the heart wo as te interfere with hie breathing and 
with the free use of his reasining arm, 49 that the boy will be 
serigusly handicapped te do wach, if any, werk ne jong as he 
Lives. 

Mer do we thiak there woe reversible errer in remerks 
of counsel fer plaintiff. One of them eae ao atatement to the 
effect that when a person erentes « structuve which ia attractive 
to children and maintains upon it sumeshing thet might injure them 
then it de his duty to guard and pretest that thimg from the childe 
Appellant's coumsel ebjectec to 14 us am incorrect etatement of the 
dawe Sut while wet a dowplete statement of 4: we de met think 
is afferes ground fer reversal. 
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im the obaer remark couplained of sounuel compured the 
damger of the unguarded tower carrying its high voltage cigetricity 
te that of « vattiewmoke in ita deadlinees, sad when 16 wna 
objected te bs expresaly disecleimec either in language or in 
intention te compare dufendant to a rattlesnake, as oppoaing 
goungel soucht to teiet-ite menning. While the comparinon or 
filuetreation wes mere or igse imaps, ve do so. think 16 could 
be regarced ss am appenl te the passion and prejudice of the 
jury, or that 4+ had that effect. “e ar@ not unmindful of the 
effect of inflammatory appeale to pession and prejudices in this 
Clase of cages, and we alse recognize « growing tendency of 
defeated counsel te gelue upon any expression in »reument thet 
cam be given suck @ colerimg. Sut reversal om such grounds is 
seldom made, amd ecours only in extreme cages «here the appead 
wag manifest and culoulnted te arouse pasodon or prejudice. 
Tliustration in argument is not improper and am acvoonte is not 
Limited te s mere resitation of his theory of the evidunee, It 
ie mow, and always hoo been, a recognised province of the xdvecate 
to enforee its significance by iliustration and rheterical adcerne- 
ment and counse] will not be cireumacribed within too narrew 
limite. (Ushinta v. People, 178 Iki» 3203 lonnolly we Ghieage 
ity Rye So+, 239 Idle 55.) 

We have carefully consicered counsel's ether contentions 
that the court erred in admitting amd excluding evidence and in 
giving instructions, and ac we deem none of them aufficiently well 
founded to justify = revergsl we will refrain from detadlea 


discussion of them, 
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fremed to meet mowt of the specific ovjeutions to it, mc thus 
presented, in our epinien, the muterial hypetheticni facts 
founded om the vridenae, The other admitted «idence complained 
of was relatively inconsequential, and the excluded evidence 
manifestly incoupe tent. 

instruction No. 1 on the preponicrance of eviuence, 
though held geod in many prior cases, hee recently been con- 
demneé im Teter ve cpoomer, $05 ILLe 195, amd in Reinta ve 
Shiecgo Rapid Trameit Coe, 397 Illes 210, but witheut reversing 
the judgment. But the rule as to whet plaintiff hed to prove 
by the prepomdareance of evidences eae a0 Clearly etated im two 
of defendant's instructions to the jury they could not, taking 
the instructions «9 a series as they should, have been sigled 
or confused by the eritieised ineteuction. Criticiem of other 
given inetructions present more or legs “hair splitting” dise- 
timetions thet no jury in all probability would ciscever, and 
which ve deem unnecessary to discuane 

Pinding no reveraible error im the ense we affirm 
the judgment. 
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BR. TURTICN GRIDLEY DISUART ING» 

I am unable to agrea with eume of the noldings in 
the majority opinion, sr she affdrmeance ef the judgment. 

Seth counta of plaintiff's deslaration are predicated 
upon the theory thet defendant negligently miintained an attractive 
ruieance (wigs, an unguarded steel tower, with ethers, supporting 
near their tepe wires charged vith a dengerous voltage of 
electricity) upom ite own right of wey «ithin « Yorest Prawerve 
or Bark, frequented by the public for pleasure and recreation. 

In the firet coumt it is averred that the particular tower had 

a ieddcer thereen running from peer the groumd te near the top) 
that plaimtiff and other childrsi were playing within tho preserve 
@y parks thet che atructure wos sliuring te ehildrem anc of such 
& charscter that “defondemt should bave known that children would 
be attyvacted thereto anc climb upon She structure amd isdder up to 
the wiresy” thet 4¢ was defeniamt's duty to use orcimisy care te 
guard and protect the structure enc wires, eta.g that defendant. 
failing in ite duty, negligumily msintuimed them se that the wires 
were “easily acvsseible* to chidlcren from the ground, and negligently 
failed te guard and protect them eo that plaintiff, *«he mew 
nothing of tae demger im se doings” climbed up the structure and 
iatcer amd, using such eare and caution ae could reosonably be 
expected of s boy of Bis ages intelligence and expsricnes, came 

im contact with the vires, and woe shocked, burned and permanently 
injured. In the second coumt the averments are simfler and there 
is am additional averment so the effect that defendant negligently 
fadled to imeulete the wires near where they «ere attached to the 
orese-army of ths Gowers 


The evidence diaclesaer that in 1916 defendans purche ved 
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from the owner of a farm south ef the city ef Shieage » right 
of way, DO feet wide, through the farm for its electric power 
line, and thereafter erected in anid right of esy several towers, 
ineludine the one im (ueatien, nbout 180 feet apart; that the 
power line vam ‘rom defendant's Ctation Ne» 4, im Blue Ieland, 
Tlhimeis, Sweardsa Chicage im a northeisterly dlreetionj thet in 
1921 or 1924 the form, econtnining ssout 1379 acres but excepting 
defendant's right of way, wae purgkaued by Cook county for a forest 
Preserve or park; that the weaterm boundary ef the prasorve wae 
Haletec strasct, ite nerthern seanduary the Calumet river end ite 
eouthern boundary wre near Ligdth etrest, am anet ond weet etreot; 
that no pert of the pressrve frented on any street exeapt Heletedy; 
that the firct tewer within the greaerye wos erected meny the river 
and the accident happencé »6 the next tower southwest therefrom on 
the aftermoon of May 1, 1045; that there win a eridge ever the 
river, ami running southerly therefrom war a nerras, dirt road, 
weed af eH Entrance te anc exit from the preserves thot thie rond 
Peused within » few feet ef the tower in queation, and, continuing 
OM, ender ot Haleted street, «affording, also, aeceen inte the 
preserve from Heletod strent: thot cefendant’'s right of way waa net 
fenced and never had been, and there wad nothing, exeept the towers 
and wires, to distinguish it frem the land of the preserve, parte 
ef which were oven land amd parte weedéds thet the tover wane in « 
weeded portion, with shrubbery around ite bave, and about BOO feet 
from 16 wae a place cleared for plemies, with benches , ebOe, used 
me times by the publics enc thet neorby there were ether open 
apaces where ohildrom come and played wardous MRBOE o 

The charseter of construetien of the tower is wet Lerth 
in the majority opindiens The ceo-called "“Ladder* sommenced about 


14 feet from the groun’, amd the «ires on the Lowest crons-arm 
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were 3¢ feet from the ground. The four etecl uprights, as well 
ag the steel atruts extending between them diagenslly, were “v" 
gehaped, and the sharp edge of the apex of evth etrut wae upward 
‘nl imward, making the climoing of the towexy befere the ladder 
Wee reached, exeeccimgly difficult. Fieintiff'a witness, George 
Gtevenzon, 22: yeare old, ho ciimbedt the torver before plaintiff 
did, and who «ae sbout 2 yenra alder, testified thot climbing on 
the lower pert of the tower wan “kine of hard,” tast “we climbed 
wp on the frome,” and that “we did met etep from one iron te 
another bub ueccd our feet and hance im elimeing .“ 

The omiy testimony intredueced by plaintiff, tending 
to show that prior to the secident children had been attracted 
to ony of the towere im the preserve ami bed elimbed thereon, wes 
that of the whtmesa, iitile, a esarctaker im the preserves Un 
direet exumimation he testiff_ed thet he had seen children “climb. 
ing om the towers ami pleyiny «round im toedir vicinity." bat on 
erosse-oxominetion he teutified: “These children thet I saw were 
playing and climbing cround the lower porte ef the toworay I 
never saw anyont climbing up sa high ee the ladeerg they were jus 
cLimving «sound the betiom euppert; I newer ealled the attention 
of suybody connevted «ith the “wblic Cervice Company to the 
fact thet children were playing oreund these tower." B. Fe 
Hares, defeniant's witness ond head ef ite claim department te 
whieh aii cinime fer injurdes qume, vas not allowed to testify 
that meither he ner the depertment wad aver received, prier te 
the accident, any setdew that ehdidren kad attempted te climb 
amy of the tovora or had been injured on ox around them, Being 
aoked whether i: woe goseible é¢ Lasulate the «ires meer the 
towers, he replied thag it wos, but thet £6 waa nat preoticable 
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there would heve to be a covering of seme saterial amc thes in 

addition a lead covering or tube $0 Keepy water outs; thas #ueh 

ot ineulation at times, sepeviaily during « uleet sierm, becuuce 

of the increseed weight on the wires, would be very Likely te 

break them and cause thom to Taidj amd thoit ne wires, suspended 

om poles or towers amd used by companies in tranemitiing electriaity 

of hick voltage over various parts of the Jbate, are thus inewlated. 
at the close of plninsis?’s ease deTendant moved for 

a Girected verdict in ite favor sub the motion wae dumbed. Defoendawt 

alae moved that the jury be imatruetec to diuregaréd gach of the 

egunte of tho éselarcotion, bai the wetione were domied., Thee 

motions were ranewed «$ the cleae of all the evidemee ant ayein 

demied. After werdiet defendant's astion for a new brisk was 

dunmied. 

-Oneidering ell the facts and eirvewsetaness in avie 
demee, the writer deex net chink that defemfans failed im any 
cuty Jt owee to the puslic, or to children eapectally, in main- 
tadming the tewer in gueation and the other similar towers ia 
the manner 14 did, or that, im oo maintaining the tewor, Lt waa 
guilty of amy actionable neglivence, evem upon the “attroetive 
Rulwxmeé" theory. In the majority opinion am "mite Sine Ga. v. 
Brith, ©38 YU. Gs S48, 278, 415 te suid: 

“infants have mo creater right te go upem other 

people's land than adults, amd the mere fact that they 
aré infsute imponee no duty ween lamiowners te expeet 
thes amd prepare for thetr aufety. om the other hand 
tke cuty of ong sho invites anether apgom hie lene set 
$6 dead Kim imto a trap is well settled, and while it 
ie very plain that temptation is moi inviteidon, it 
may be held that enexim ly to estasliaa and expowe, 
unfenged, te ehuil¢ren of on age cher shey TOliow mn bait 
as mechanically ae 2 fieh, something that de certain to 
Betreet them, hee the legal e*feet of em invitation te 


thes slthough not to an adult. But the principle if 
accepted oust be very cautiously applied.” 
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Go Se la], & BOY Of 3 youre, DY climving to the topmont girder 

of a municipal bridge (used for conveying a utrest avroeu a 
yailread} end thenee up «a lettiesd tower, touched a live electric 
wire abowus 20 feat above the etreoct and wae injured. Judgmenta 
im hie and hie father’s faver, rendered in the Disirdiet Court, 

had been affirmed by the Circuit Court ef Appeals, but the 
‘Supreme ceurt reversed them, holding thst, under the circume tances 
stated im the unanimous opinion, the reilrecé company (which 
maintaimed the wires and the bridge framework) could not be dewmad 
liable upon the theory of licemee or invitation. ‘ome ef these 
clrgumstanees were that the oridge was formed of posta, beaks, 
gircare, ote.) canneeted ang strencthemed by trellis or lattice 
Works that the top girders or beams were 03 feeh avove the street; 
thet fastened to the tog girder «<t the end of the bridge were twe 
upright wteel inttice towers, porte or atrute; tant eres«-arma 
attached ta these, 6 fect above their basec, aupoorted bare wires 
earvying #leetric current used fer oporsting traime; thot the 
menrest wire was 10 imches from the etruiy thet with coneiderable 
difficulty and some danger setive beys coul¢ climh te the highest 
parts of che bridge; that boys often climbed upon it, ané sane 
Teaehe< the strute; that when doing 20 they were frecuently chesed 
avay by @ policeman and reilrosc guard] thot a4 each cerner of the 
bridge there vse a notice~-board displaying the werds “Live wires, 
Damger, Seep Off"; that after the bey, by usime the trellis eerk, 
hed climbed Crom the street te the top of the wridge in cuest of 
e bird's mest, he wesw a bird on the wire sbeve and, to exteh it, 
Climbed up the strut, resehed out and, his hand touching the wire, 
he suffered sovere injuries and thet the evidomee Left it in 
eoubt whether he we sole to read the worming verde upon the 


nevies Boorde.e It de wtated iu the epinien (pe. 144) thet “the 
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eourt velow accepted the theery thet the jury could have found 
the sixvucturs wee w¢il known bo be both dangerous and abSirective 
te chileren and that feilure $0 supply proper guarde, Ruman or 
mochaniceal, conmetituted segligence,” slthin she ceeirine of two 
named caees oreviousiy ¢ecided by the Cupreme Court. But, after 
referring to the decision in th¢ Spits cage, guprea, and using the 
abeve quotation therefrom, the opinion concludes (p. 145): 


*Caonpidering the peculiar ciresmatances of the 
present esuee, 14 ie ulesr that if the piaimtiff heé 
been sm eoult he could mol reeeverj; and ve are unable 
te find amy oufficient avidence from vhich the jury 
vould have properly convluded shat the radlreac company 
either directiy er ey implicetion invited or lisenseé hin 
to ¢lims upon the atrut to « point fram which Ae could 
touch the bere wire thirsy fect ubeve the etreet. The 
mation for om imgirueted vordiet showlc have been granted.” 
ame vyiern Mies 


in Breen v. UGe, 205 Be Yo Cuppe 332, 46 


appears thet plaintiff, as odminietratrin ef the estate of Herman 





Brown (a boy about 14 yeore of age at the time ef his death) 
obteaimeé «a verdiet amd judgment im the trial court egaimet defend- 
ant for the megligent Eillimc ef the bey. On append to the 
appellate civision of a sauprems court of How York 1% vee ordered 
that the judgment be reversec om the law amd Ghat the compleint 
be dismissed. The opinion digseleses th«t tus bey esa killed by 
coming in comtact with Aigh-tension slsetric sires beloncing te 
Ccfendent and extending from its power glamt te ite manufacturing 
plants that upon ite oem property defencami bud ereeted «a ates] 
tewer, 30 feet hich, at the top of which thy wires rere strung; 
that the tower eas a triped, and ¢xtendime betwoom the uprights 
er lege were horisontal utrips of steel, the lowest ef which one 
about 6 feet above the top of the concrete base of the towers 

that there were alae diaconal pisese or braces, erensing et the 
canters, the lewest of which rested wpan eaid base; bast apon ene 
of the lege were pegs, or feet route, for climbing, but the lowest 


of the pegs was 16 er Li feet from the top of the bugsey thet ne 
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pert of the tower was charged with @leeirieitys thot the boy had 
climbed to the top of the taser oad there come im contast with 
the wires or wivre; thet the tewer woe erected im the yard of 
tenement houses anc childrem of the tenomts vere nocustamec to 
play in the yard; thot upom eke acusgien ive ooye or young mens 
visiting eme of the tenomts, had climbed the tower ta the fourth 
Groue-piece or Korisental ami there hod their pisturee tokeng 
that two children sald that they at times hac weem children climb 
on the tower, but that em no oeesnion had they geome oo high as 
did the Seya who had theiy picture taken; anc thet there war no 
proof thas cnildven frequently climbed upen say part of the tewere 
Among the holdinga of the reviewing court ave, that cofemiant vas 
within the exereiue Gf ite legal right chen 1% erect«! the tewer 
ugon ite own premieens that the tenants bad the right te be upon 
the premises gear or ebout the bane of tlt Sawer, bal that “when 
they went upon the teeer thoy beoane treapoagerag” that, Had the 
dnjured person beem am mult, he wouwlo Rave Mead the right of « 
trespasser only, anc dafendeni vould met have been exiled upon 
$o pretect him agoimet damgere cxieting im the towerg and that 
the decenecd wns Llikowise a treapsgotr, amd we 10 him se euch 
the owner had dicregardecd mo duty. The opinion then makes mention 
of the ciaim of the plaintiff, vine, that the tewexy wae an 
eMiicement and » lure to Sinn hoy, that it wis of « like effect te 
him au am inmvritetion to am adult, that ke sould not appreciate 
the danger from comteet with the highly eharged cirea, and that 
® duty reated upom cefumcemt GO pretect “im egninet injury by 
suck ecomtact. Im dincwesimg this wi im ame ¢ o¢idimg 4 acwersely 
t@ plaimsiff, the Cours aedd (ps 343) 

“The defemcant owed ne duty to watch and inapedt 


the tower to protect climsime children. Umdex the 
Vircumstonees, ne enowlodge way be fixed upon the 
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defendant ey inpliention of lew. The tower waa ee 
congtructed, ami the vires strum «t sush a height, 
$Rob one vould net enticigate that lerature ehildren 
ould climy ih ont seceh the vives. There is mo proof 
thet the @efendant knew chil¢ren di¢ climes the tewer. 
The proof dees not ghee such frequency ef climving as 
would justify « findine of emawledge thereef im the 
defendans by impliestion ef fact. * * sami taeve in ne 
precf thet at omy time «ny child tad climbed the tower, 
exseept in ite Lewor perts; me proof the? amy child had 
befere gone near the wirer. 

Gases invelving etructarcn im publics places «re not 
parallel te thie erce. “e ¢o net think thoi the ovidenees 
Gigeloses that thie cefemcant Solled in any duty whieh it 
awed to the deecesed. The child «a2 « Licensee alom the 
premicea, but he was a tresponeer when he went upom the 
tewer. Ye dcfendant eos engaged upom ite oom lend in 
simply deime thet whieh «os necesesry im carrying on ite 
gueimecs properly, amt negligemes aay net bs imputed te 
it, beenume Lt fadled to exeredise ie Bighest vigilanee ta 
hdnder children frown caine thet which it hed ne rexsonable 
ereund te anticipate tory eoule atiempt to de. There is 
an abyence of amy pracft upon shieh « jury eould be pere 
mitted to fimd negligence.“ 


‘hile the writer to suare of the fact thet the d¢ooisions 
of our cmpreme Court tn “atiroviive muigenes"” sceer Rave been, 
ae onmid im Bebermet) v. Burka, 256 lile 401, 406, “most libersl 
be children,” bo is impressed cith she reansoninge and heldinge 
in the shove sentilonec ¢ngen and their peemlier apgilesbility 
to the preatmt ease. md the gexyen Of ihefitele v. Horton, 161 
Alms 183, 167, Mayfield oter 6 %, 
By. 305, 401, amd dmontom v. itizene’ oleoirie Light & fewer Goss 
67 fe Ye Hepes, Texae Ape, S50, S42, smy, vith prepriety, alse be 
Cited. 
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| imt the writer io aise of the oepindes, under all the 
facta an¢ cireusetemees in evid mae, thet plnintifl wee cudilty of 
such contributory neglixemce cs» bare a revovery by him. He Lived 
in Chiesgo smd attended a parochial echool. <poarently he knew 
that wires aarrded upom pelws oy towers were charged with a tomergus 
eusrent of electricity. “hile he testified om direct examination 
tant he “did mot kmov the tower was Sengergus," and "cde not know 
anything about electricity or «leetrie wiree," Om Croge-exemination 


he testified tht ne hed ridcen on street Gare many times before 
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the seeident, kmew wlint do meant by « breliey wire, anc hed “seen 
eperke flying from trelisy wirey at times she a street aux rune 
slong « street.” Frem the shook cm burms Re received amd Prem 
his fall to the ground from «a height: ef more them 3° feet, he vas 
rendered wncenceious but soon reeertred hiw genraes. <ccording to 
the testimony of bia eister, she and otLevancen aguisteé him to 
walk sway from the place of ths ateident, and whem they ned almost 
renehed Holeted street by the dist rond, she anid to plaistiif 
that he had cottem am electric shock emi he replied "Yes". In 
Suatin ve Spoiie service Soe, Soy DLLs dias & Bey meovly 14 yonre 
ef age wan kilicc by comine in comtoct «ith Aeavily eharged ¢leetrie 
Wiree while cttemptins te walk ever the tep of « bridge on a beam 
about 14 inches wide nmi bout 34 feet skeve «a iver for the purpose 
of getting a bird's meet. The atmimnicstrater ef Ris estate recovered 
a judgment sgaimat the (erviee Coe im the irial eourt and the 
duégment ene affirmed by the ppeliate court fer ihe Thesanme 
bistricts The case renehsé the oupreme Jourt om certiorsri, and, 
in reversing the Judgmente, the Gourt esta (9. 121)s 
“A wey Seurtean yours eld, whe hos been raiacd 

im a city, kmows ae well os a man tht imeviated wires 

eaxgtied upon peles are likely to be chorged with a 

dendly load of slewtrieity am thet it im set sofe te 

touch them or ge emere be ie Likely te fell imte them. 

“hether decreased voluntarily touched thease sires or 

invelunterily seised them in en effert te euve himself 

from felling imto the river ean make ne cifferenea, 

Revnmes 1% woe hie own negligence thot placed him in thie 

Blsce of damgers Ieeeased had no business om ten of this 

Bridge, and mo person exercising due eare eould heve 

been there. * * The trial cour: «rred in refueing te 

Gireet » verdict of mot gudlty.* 

‘ac in this gea:cetden referenee way be made to the sane 
of Bommivell v. Eilvoukes, vto. Coes 174 Sige 1, wherein 4t appears 
thet « boy, 11 years of age, met Rie death, after Glimbing «a tower 
garsyiny clectrle wires, by coming in contact with a» Richly charged 
wire strung om a pols near the toxer. The jutgment whieh hed boon 
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eatete, sac feversec by She rev jewine: Caurt uyen te crews, 
(1) thet the company res net bound in ansicipate thet a chile er 
ehildvren vould clise apsn the tower in such & manney oe 24 be 
endangered oy ite wires, se (@\ thaé the boy enw cudley of 
gontrizutery neglipenee ac s matter of lar. 
fhe weiter elee fa of the opindon, if Jt be coma idered 
by the cupreme Seurt om apeliestien far aertioerard tact he is 
wrong in hie views oe above @2preased, that the present Judgment 
must be reversed beesuse olaimiii?'s satierney in nie srsument te 
the jury made improper remorks, whieh tended to inflame the 
pessione end prejucices of the jury ese prebabdly acceunted for 
the amount of the Large verodet of o80,00G. In the argument, 
after stating that the structure woe attractive te acsildran, that 
it was inherently 3 thing that ohildrem wenls climb upon, that 
at ite top wae = ceagly curremt of electrivity, and thet the 
atructura “se Slenbed vigas im the middle of «2 forest preserve, 
éediesated an 4 play place for ssilérem and = reerestion place fer 
everyuedy, plininviif's attorney eadds 
“hiekhs dm the micelle of shiv seercation plaee ves 
this dandly thing tact seulé iLL er maim in the twinkling 
af gm eye. Row, Bex lums de yeu hsww to cemaider the 
gueations, *hether or net thes won 8 eiimrement te 
ehilcvem, «hether or not Li wan dungereus, and whether or 
mot 1 wae guarded or preteeted ae it sheuld hawe been? 
tou don't have to s5emi a secomi, co yout And, if you 
don't, why}; theme the «newer te thie exse iv plein and 
Clear ami definite. * * Is ia Just ae cleur ae though f 
hed taken o ratilwenake out there imte the ferset wreserve 
amd turmed i¢ locwe iu ithe widest ef «& let of bays whe were 
playing tell in the forest preserves amt I would be ne 
Mere GUlocble there than tnia company wie then.” 
“Hereupenm cofendamt’s stiernay eajeeted te the statement 
amc $6 the compacing of the dofendagt company to a rettleenake. 
Spon pleiniift's attermey stating tha. he wos mot deine eo. the 


court «ithout comeent everruled th: objection. Ane taeraugen 
Pleintirtts «-ttermey continueds 
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*l eam Hoi comwpuring thin cdmpanmy to a Pattleanake o 
i am simply «aeking the ¢caxgarlaen oe to dangers A 
rattlesnake if oely an eviconec, la only a dungereua 
instrumentality, and = ow likening 14 to ony dongereus 
imatraumentality thot ie set down shore children ares 
k say nethine agaimet this Suvlie Cerviee Corpore tion 
ecceps Shot they ware negligent .* 


Tomewhet oludlear reusvke were held prejudicial ond 
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MR, PRNGEDIM JUSTICS BARwES 
PSLIVERED THE OPINION OF THE COURT. 


This is an appesl from a jucgment for (9000 in a 
personal injury suit arising from a right-ongle ecelliision ia 
a street intersection. 

Reveragal ies sought on the greumde tact (1) the weight 
ef the evidenes is agains« the theory of defendant's negligence 
and plaintiff's want of eontrioutery negligence; and (2) that 
the jury wie ¢rronseusly inotructed. 

Plaintiff wae riding in a tweesented touring car, 
which her giater, Oolly Brewn, wee driving vest on Paterson 
resad. Defemiant's moter hearce waa being ¢riven seuth in 
“@atern avenue. ‘ach party hed & clear and unobstructed view 
of the other street. It da conceded that the collision tock 
place weot of the conter of the intergection, and defendunt 
testified, a little south of ite 

The testimony of pladniiff and her alater was to the 
effect that the Brown cesar alowed dowm to & speed of eight miles 
an hour when within about eight fect from ‘éeatern avenue, and 
thet defemlant's ear «.a them from half « bleck to a bleek north 
of the erowvineg; thot thedr any continueé acrese the interesction 


at about tem miles an hour when defendams's enr was seen ane hearé 
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to be coming on at great speed, which they could not estimate, 
whereupon Kige Brown “atepped om the gae® to escape what seemed 
te be am inevitable collision. 

vefendant testified thet when hie hearse woe about 75 
to -190 feet north of Setersxon read he lookec to the went, but 
though there wae a clear unobstructed view to the enat ef said 
road he did net see, or lock to see, the other ear until he was 
within fifteen feet of the rend, when he put on the emergency 
brake to aveic collision with the other car whieh hed then 
reached about the center of the intersection. He admitted, 
however, later on in his testimony thet he had testified at a 
previous trial tht he wee from GO to 100 feat away when he saw 
the other car in the interacetion, stating thot bis answer ene 
so "them amd it is mows” He also tertified that the Brown ear 
wes crossing the intersection at the rats of 20 miles on hour. 

Under either atate of facte we think the jury were 
dussified in kolcing from hie oun testimony that dcfendamt wre 
negligent. If he wae 50 te 100 fect auay xhen the other ear 
whe alrendy im the inmtersertion, traveling at such « rate of 
speed ag he tentifiad te, he eertaimiy had no right to push 
abeac and try to avail himeelf of the right of wey under euch 


circumstances. (Salmon v. Jilson, 227 Ill. App. 296; Meidler 
Hardwood Lumber So. ve Uileon 4 Bennett Cos, 243 Ill. Apps 89; 





mt Leena abe 


Ce-» 233 lle Appe 3266) If he wes only fifteen feet euny ond 
the other oer woe them cloee te the eemter ef the interesction, 
ee he Sextified, a divtamce ef about 43 feet from him, accerd ing 
to hin own testimony, and ke wan going, es he testified, at about 
45 miles an hour ond eould stop his ear at that rate of apecd 


within 16 ey 12 feet, there would seemingly have veen no 
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aiffieulty in stepping hie enr beTere renehing the point of 
eellision. Shiehever view of nis tectimeny be accepted it ia 
mot resoncileble with the exercise of ordinary care im such a 
gitustion. 

fox war thee any evidenes thet justifies the inferenee 
of a want of osre om the part of plaintiff. The ewicenee ia euch 
as to justify the cenclusion that while the scar in which plain- 
tiff wea riding wse close te the center of the intersection 
defendaat’s car came Goxn ot a @rect rate of speed a6 sudcenly 
and unexpectedly in an stiempt to croas in sdvamec of the other 
gar thet neither plaintiff ner her siater could heave done any- 
thing to avoid the collision. Yhey coulé net atop there, 
whether going 10 miles or £0 miles an KRour, and could hardly 
have anticipated that when dafendont wag at 2 distanea of 40 to 
146 feet north of theixy enr when they reached, er were about to 
rench, the ocnter af the intersection he vould undertake to 
eressa in front of their ears 

There ig no room in the faotez of thie enee for the . 
application of the foactrine laid gewn in the eeoe ef Pierta we 
Chiesgo Nye Coe, HB4 Ill. 2465 The evidence dose net disclese 
that plaimti’f had such netite of, or opportunity te learn of 
the damger thet omy warning ehe could hove givem to the driver 
of the vehicle voule have avoided such canger. 

The firet imetruetion om the rule aa to the preponderance 
of avidemee thet 1t be sufficient if it prependerates im plaine- 
tiff's fever "alshouch elightly* hea been condemned im Teter vw, 





Spooner, 506 Ills 10%, and Leivita v. Enpig Tremeit Cov, 327 Ihde 





210. ‘shile the court said it was confusing im the odted eases it 
Gig Hot reverge the judgment for suscherrore Instructions given 


in defendant's behalf, however, feirly etated the law on the sub- 


Jeet so thet the jury could hardly have been misled, 
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inasruction So. 4 ie ¢ritielea: Because Lt containa 
the words “if you believe from tas evidence" inatend of using 
the words “from a preponderunee of the evidences” Various 
eritielams too are made of plaintiff'e« imutruction Foe 6, none 
ef which, however, bas any gubstertinl Basia. Meat of the 
objsctiona to beth of theee instructions were camaidercd ami 
held umeaveiling in Lonk Sros. Comal Coe we Thil, «48 Tile 253, 
S41, 343. Ag to the refusal of defemiant’?sa imetruation No. BO, 
4% is suffdeiemt to way thot the subject #au umply gevered in 
@ther given imatructione. 

Fini ing no reversible errer sa affirm the Judgment. 


AVP IRMES 


Gridley and ceg#lanm, Ji+, coneure 
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ERs PHO EDING JUGTICN SARMSS 


PRLIVEREE THE OPTRION OF THE COURT .s 


thie ie an appeal frem a deeres dinmiesing a bill fer 
want of eguity. The bili cherged a conaviraecy between the 
defendants, Musband and wife, to obtain from complainant by 
certain false unéd fraudulent representatione and promises 22000 ' 
for se one-half interset in @ rewtaurant vusiness carried on by 
the husband, sesisted by bie wife. The dill] prayed that the 
paurtnerghip be 2et acide, the money repaid and an accounting had, 
and an injunetion issued restraining defendant from incurring 
any other partmerahip debta. A temporsry injunetion wae granted, 
anc after anewer the cuune wea referree to a master, who 
recommended «» decree in accorcanes with the relief? prayed for. 
The matter coming before the court om ecxcepitona te hia report 
the exceptions were suztiadmed and he 9111 diamiased ae aferecnide 

The findings of the master were in secercanes with the 
averments im the bili te the effect that compiainant relied upon 
false represent«tiens mide to him thet the gress dnily reeeipts 
frow the business ran as high ne $100 a day execptine curing the 


months of July and sugust, amd that the baginesawms profitable, 
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whereby plaintiffs zae inadwecd om such representations to pay 
£20090 for a one-half interest as a partner in said business, and 
that the facta were that the average grasa dally receipte 
amsunted to only abouts (57 a days that the bunineee was net 
profiteble and wos ultimately sold by order of courts that 
compleaimant on dleeevering the faleaity of such representations 
demanded his money beck, which dafendeante refusee to give, and 
thet the money is now Held by the wifes 
Te Reve carefully reyviewse the evidence taukzen befere 
the master anc think hie findinge were Tuliy justified, and that 
the exceptions thercte should “wave been overruled and net sustained, 
aod that complainant should have beem given Ghe reliey preyed for. 
It would eubeorve me useful purpose ta review the evi- 
gence. Se far axa it rested upon the credibility ef the witnesses, 
the maater had a Better oppertumity ef determining 15 than the 
chanceller, wheae opportunity wae ne better than our own. 

. Appellees heave filed no brief, The inference from 
appellant's orief is that the court dismissed the bill on the 
theory thot complainant was megligent im failing to inveetigate 
amd chegk up we to the representations sade befere paying hie 
money. The evidence in the gaue war to the effeet thet the 
represent: tions aa te the bualimess were posilive, that eam 
plainant acted thereon in confidence of their truth, having known 
defendants for mony years, that defondants kmew of the faleity 
of such statements when made and thet complainant waz induced te 
act upon them. In euch a eaee the party cuilty of the frawiulent 
comduet will not be allowed to impute negligence to the ome he 
has induced to act by his own deliberate frauds, (Leonard v. 
Springer, 197 11. 5323 Pattis v. Semple, 12 Fad. (Snd) 276.) 
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expression of oginies but 1s made aa a statement of fact. (Murray 
ve Tolman, 162 f211. 4175 Leon 
similar etate of factr in Of onnel] & Duer Sevarlan Srewing So. vs 


¥> Jprimger, gupras) Upon a very 
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Vearvar, 165 Tlh.s 471, the court Held that ecoupleinants were 
entitled Go the regcission of the contract on discovery of the 
real facta, Complainant «mie hie purchoee and wont inte the 
Tegtuurant in the month ef July, ome of the monthe when the income 
from the reeteurant wos expected to be balew the avernge. After 
a Yreceonable opportunity for discovery of the faleity of the 
representations upon which he wox induced te enter the bupiness 
and part «ith his money, he dowandad the return of the BONE « 

We think the equities were in hia favor. The dscrse 
will be vevergud for procedure in conformity with this epinion. 


REVRMSAN ABD BENMAHONY WIT PIneerroyws, 


Gridley and Seanlan, JJ., concure 
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VIOLE? LEY MANTIN, j : 

Age peli et » } APPEAL FROM BURIGE PAL 

i ; 
ve CUURY OF CHIGAQO. 

BECARD BAUSER, } 

Appellant. } 


Bae PRESIEIRG JUSTIGCR BANBES 
BQLIVEHED PHE OPINIGH OF THA GOORTs 


this ease grote aut of « ¢oliision between two 
autemebiles in the intersection of Divisien strect and Karlov 
avenue, Thieago. ‘na t¥ial without a jury fer the recovery 
of dusngen the finding and jucgment were seninst dufendant fear 
$253.69 and coste, from which this sppesl is taken. 

“Inintiff's ear wos going south on said avenue 
amd d:fendant's gar eaxct om said street, each om the right side 
ef his reepectire atreat, and the ests collided in the acuthwe st 
quarter of the intersection. Each claimed the right of vay 
wumder the cirgumotanmcma. There ig the ueual conflict ef evi- 
dence ag to thede ralaiive spesd and dlatenee from the intere 
eection, when the Tirest esr (pleintiff'’s) enterod it, and each 
argues the ense saimde fren the poins ef view of the evidcnee 
offered im hie behalf. 

MLeimear?r testifded tht she woes driving her Bulek cer 
sight te ten wiles an hour serose the our tracke on Civision 
street and at thet time defendant's eur sag about a half block 
to the west, and came sud emly om «irdikine the front coor of 
her car. There wee substantial corroboration ef Ker tant dmomy 


by a person ricing with her, ond another om the atract. The 
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leaiter testified that defendant's ear wae» goimg at a apeed of 
28 wiles an beur when 189 to 155 fect weat of Earlev avenue, 
amd that glaintiff was eroseing the intorsection slowly, and 
that hed ¢efendant not turned southward after entering the 
intersection but continued on in his course he would, or could 
@asily have passed in the rear of plinintiff's ears 

$he tentimeny im behalf of defendant was given by 
himeelf, a passenger in nis car, and «a street obavrver. Their 
teatimony, however, «ee “holly irreconcilable with that of 
plaintiff's witnesses both ae to the relative speed of the cars 
and defendant's dictamee from the intersection when plaintiff 
entered and was creesing 16. 

If plaintiff's whineee¢e were to be believed there 
Was a cause of action, and if dcfendont's witmesces there was mone. 
Their crecibvility was for the cours whe Bad the benefit ef secing 
anc hesring the witmessee, rather than for ua, in the absence of any 
circumstantial e«eyidenee or inherent defects of the testimeny, te 
enable us to any thet the court's findinge «ere umauthorised. We 
shall, therefore, accept the court's conclusion se to the factes 

If the version of plaimtiff's witnesses be nocepted there 
eould be mo doubt ef her right te creas the etreet in sévance of 
cefendant when hin sar ag oe fur from the intersection «t the tine 
Plaintiff had reached the conter thereef and was proceeding across 
ite ‘This court has so held on very similar states ef facts. (Salmon 
Ve Thisom, 227 Tlie \ppe 2065 Neilder Hurdwood Lumber vo. v. Jilgon 
& Bemnots Co., 243 ids 393 Fisher ve Johnsen, 234 id. 283 cerhimg & 
£@+ ve Yeliow nb Sgs, 234 id. S26.) 

AB to the question ef soamages ve think there wae 
sufficient competent pres! to warrant the court's BSE SMIERE o 
APPISME Le 
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WR. PRESIDING JUSTICS BABHES 


PELIVENEE SHE OPTION OF THE COURT. 


This is a fourth claes action brought in the Municipal 
Court for the recovery of tke balance of the purchase priae of 
eoal aold an delivered by slaintiff to defendants. 

Having by their plesdings admitted the centraot and 


ageume the burden of proef, and «& the close of the evidence 
offered in their behalf fhe court, on plaintiff's motion, 
directed a verdict im ite fover for 7290.25, 

Theze was no evidence having s legal tendency to 
estevliah the dufenue of a tbreoeh of contract. I: shows that 
defendsnts °cmuel lubinekyswent to plaintiff's yards and there 
“pleked out” tve car-loads of coal, saying, “I want te have these 
twe enres ef coal,” and thot the cenl so selected wae celivered to 
defendants. There wae no evidence of samy special arrangement ay 
to ite quality or the purpews fer *hich it was purehused. Samuel 
Dubinaky complained to plaimtiff about ite emokimy from heat or 
vurning on different ocensiong where it lay in the bssement, and 
on One occasion of such a complaint, seme twe or three monthe 
after the purchase and after defendomts had uaed a portion ef the 


Goal, plaintiff's provident went to déefoncante?’ promises with 
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firemen, whe wold they woul¢ nave to break the woll of the 
promises. UCefendaak, Suave] Dubinsky, cid mot wumt the wali 
broken amd seié he woula take the coal ous timeclf’!, which he 
aid. There =se testimony by plaintiff's president, whe was 
ealied in defenconts’ behalf, to the effect that spontaneous 
combustion of the c@al eee tmpocaible anc thet the sombusction 
ves Gut, mot to the fault of the coul, but to combustion in the 
smokestack where 14 woe phhede Camuel Duuinsky tertified that 
the coal was vet when he got it, and Spparently relied on that 
fact as the couse of combustion. Sut that did mot tend to shew 
a breach of contrect or thet defenéamts dic mot get the s ctual 
econ] they pickeé out. There was no evidence whatever on which 
to base a breach of contract or an implied warranty. Sefendants 
having Tsdile¢ to pastain the Burden of proof ensat upon them by 
the plesdings the court properly <cirected a verdicts 

Accordingly the judgment is sffirmede 

APB IEE Se 


Gricley and “eanlan, JJ., concur. 
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We Ee GAREY 0OaL COMPANY)” ae < 
a corporstion, “Ud ; : 
appellees APPEAL FHOM MUNICIPAL 
wa . ) ' COURT OF CHICAGG. 
ALPRED HAMSUNGER, Imeas | 
a eorpor tion, 
Appellant. } 


Mis PRELID OG JUSTICES BaXPes 
DPALIVURED THE OPINION OF THE COURT. 


This is a fourth class can¢ that wae broucht against 
appellant and Alfred Hemburger, imdivicuslly. The recerd dise 
@leses that on January 15, 1927, the cane came before the court 
for trial without a jury, and that a judgment for $518.25 was 
entered on the court's finding ageinst veth of the defendenteas 
that an appeal woe gromted umé that 60 daya were allowed for 
filing © bi], of exeeptions; that on danmusry 21, by sgrecment 
of the pxrties, the jucgsent of Jenuary 18 was vacated and set 
apide, the sult dimmissed ue to the defendant Alfred Hamburger, 
and the cause aguin heard without a jury, and thet a judgment 
for the asse auount was entereé against appellant hereinjg thet 
appellant wag slleowed an «py¢al on filing an appeal bend ent a 
bill ef exceptions within 60 days. . 

‘AM appeal bend wae filed on the ecme day anc extensions 
fer filing = S111 of exceptions were given, ané one was presented 
and gigned /pril 19, 1927, which has been incorporated inte the 
reeord » 

it appenre, however, thst the bill of exceptions se 
signed amd incorporated is « stenegrapuic transeript of the 


hearing had on April 18, and thet there ie ne bili of except ione 
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of the proceedings hed on Jamusry 21 from the judgment on which 
this appenl wos taken 

ALL of the agsigmments of errer argued are predicxted 
on the proceetings hac durimg toe trinl, but the preceedings not 
having been preserved we cxannet cntertain thems 

The judgment ordsr of January 21 reeites that the esuge 
came om in regular courst, and that the court heard evidence. in 
the ebsenmce of a G11] of exceptions 15 muat be presweed thet the 
évidemee eo heard wae euffivicnt to austain the judgmant. 

There is nethins te indicate thet the court sade ite 
fincinga ond entered ite Jucgment on the ovidence heard at the 
previous heoring, anc there is nothing in the recerd upon which 
we gen agewme thet 14 dit. 

As the record purperte so preserve by Gill ef exceptions 
the proeecdings had on January 13 and mot theac had on January i, 
the date ef the hesring, amd as there ig ne errer shown in the 
common law record the judgnent is «affirmed. 

ASPIAME De 


Gridley and Scanlan, 7., concur. 
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Bi. SKESTIOING JUSTICN BANHES 
DELIVERED THE GPINION OF THs COURT. 


Om a trial before the court without a jury of = fourth 
@lass case in the Sunicipal court of Chicsso plaintiff recovered 
@& juégmenmt agains: defendant for 9400 as damiges rewultine frem 
the ecllision of their automobiles. 

Appeliant eencedes his negligence and secks «a revergal 
selely om the ground that the damages were computed upom a wreng 
theory of the inw. Bui he Bas not presented such a recserd as 
enables us te pase on that question. As privileged to de under 
section 23, par. 6 of the Gumicipal Court Act, ke has seen Tit 
te iasorporate in ths recora whet is certified te by the clerk as 
“a correct statement of facts.“ Said section contemplates that 
where a revies ia sought on such a stutement it shell alse centain 
the queziions of law involved and deeisiens of the court thereon. 
(Suglewood Sesh & Deer Coe ve Goetzinger et al+, 187 Ill. Apps 18.) 
The decument here certified to net only does not contain the 
‘questions of jaw submitte: to er passed om by the cours but dees 
mot set forth all the essential facets for the appiiestion of the 
Raw pertaining to damages which apselliant seeks to apply. ‘ome 
of the facte he relies upem are not recited as such but are left 


te be inferrec from its recital of testimeny. It has frequently 
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been held thet whoi purports te be a statement of facts is in- 
aufficient wider #216 section whem it recites the tectimony of 
witnesses. (Starks v. Notional Monthly Co., 275 ilies 5863 
Bterms y¥- Murphy, 185 ill. Spgs 1783 cchiavone v. bedés, 179 
id. G1; qlumpia Ins. to. v. igeb's ing. genes, 157 le. 2280 5 
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Pramkenstcin v. “eber, 135 id» S75) Beatson v- Chigcee suiie 








Canste Cos, 209 ide 434.) 

Appellant's arcument imvelves sa one guestien of fet 
the value of slisimtifr's sutemznsile before the accident. Its 
value a2 a metter of fact ic sot stated in the document certified 
te, hick merely recites teztimenmy on the gudjest. + reeital ef 
the testimeny is guite differemt fram a atatement ef fact in 
reguré therste. 

Et ia mnnifest thet the provisions of the statute fer 
such a statement contemslate a reviews ef questions of laze anly 
upon uncentrevertec facts, afi that the statement shall contain 
mot eniy sli of auch questions of lew involvec, but the cuestions 
themeclvea and the rulings of the evurt thereon. Im thie recceet 
the record intended ‘ar rewiew ie clearly differentiated fron one 
eontaiming « bill of exceptions or stenogrephic report, on which 
verieus cucctions of Seth fact and inw may be raleed. 

The decument eertified te nei being sufficient te present 
the questions seught te be reviewed we mast affirm the jucgweat. 


Gridley anc “eanlan, J3., eoneure 
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WRe PANGIDING JUSTICS BARES 


Ce i rs be ek ay Pe Tc ees 
it ¢ OF THA COURT, 


DELIVER: 2 YHE GPIstar 


Plaintiff brought suit ae beneficiary under @ sea-enlied 


endgwment or industrial iasuranee policy to recever the amount 


of the endowment. 


The policy contains this provision: 


"He Oblig:tion io scsumed by the Company prior 


to the dete hereto, ner unlcas on said date the 
insured is alive and im sound hesith. “hould the 
proposed innured aot be alive or net be in sound 
health on the date hereof, any money paid ta the 
Company «eo premluma hereon shail be returned.” 


The osause wee heard without a jury. Plaintire taeda 
proof of the policy, the @ath of the imeured, eof giving notice 
thereef to the company and of payment ef the premiume, and 
belendant tendered back the promiume 


then rested hie ense. 
Thereupon 


peic, anc the tender wxa, in effeet, refused. 
defendant meved fer ea finding im ite favor based on the terme 


ef the policy. The court declimnec to hear the law on the 


subject and conied the motion. 
Te make oul a prima fscie ease it z.8 incumbent on the 


pleintiff to make proof ef compliance with the condition precedent 
of the obligation by proving thet the insure< #28 im sound health 
on and prier to the date of the policy. On hie failure se te de 
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4% ¥ae errer for the court toe deny defendant's motion. The 
lew is eg well settled on that gubject os to hardly require 
citation. Gut tht there muy be no mistake ebaut it on 
another trial we refer ts the caue of Lewsnsouskl w+  estern 
& Southern Imsurance Uo., 641 [lle Apps 85, amd the 


authoriiies there referred to. 


Gridley and Ceamlan, JJ, concure 
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BR. PRESIDING PUCTICN BARRAS 


ini is an action fer brokerage Tees claimed te have 
beer earned wy plaintiffa in proeuring a contract botween dufend- 
ants and ene John Albrecht ant his wife for an exchenre of real 
estate. 

The ease was tried bufore the cours witheut a jury 
and resulted in a finding ené judgment for £170 against defend- 
antee This appeal fellowed. 

The record shows thet there was a written contrect 
between defendants onc the Lbreehte for the exchange of property 
received in evidence, but 16 iz mot preserved in the bill of 
exceptions. ( eannet, theraferc, knew ite precise termes 
Agguaing, a3 we may, perhape, from the avidenee that each party 
agreed to give title te the other ef the siees of real extete 
he wee to exchange, severtheless,it saffieiently appears thet the 
éLovechts did mot have title io the pleee of property they 
Proposed ta exchange, anc that Juliue vedrysik refused to onrry 
out the contract fer that rensom. It mppears that his wife said 
she would not esrry oui the terme of the agreement, and chet he 
Glee waid thet he die net want to co through with 41: because ef 


his wife's refusal. Sut thet wee not hig emily reacon. In 


Teeponse to the eourt’s question why he cic not geo through with 
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the deal be testified thes 1% woe Because Olorecht hee no title 
tw the property, oe he had learned through his representative, 
age that he wae afradé if he bBeucht 1b sqweeme would take it 
avay from bin. 

“hile the real fects as to title were not skillfully 
or accurately presented, smough rewsima in the recerd to ehow 
thet the title to the Albrecht's property wae in a third party 
whe claimed to held the sams under come form of an agreement 
‘with the <lorechte, whether «ritten sr ornl dors mot appour. 
But 1% elesrly appears they never had title to the property. 
Her ¢oesa it appesr thal they evem had « contract fer the some. 

fo sustain's plainsiffs’ claim for comaiacions in the 
deni it was incumbent upon tosm Go glow thet. the centract with 
the slbreguta eas enforeible. > sppasving, therefore, that 
the latter had ne title ts the property they prepeaci to exchange, 
and that therefore the comtraet could not be anferded against them, 
the esse folla within the ralings of this court in Lueas v. 
@hwartg,e 45 Tlle Appe 416, and the engages there cited. It 
follows, therefere, thet dhe court erred in ite fimiings and 
entering jucigment thervons 

Agvercimely the Jjucmment is veverseéd with a Tinding 
ef facts. 


PEVERGEE ITH A PIED ING OF Facta. 


Gridley and Soanlen, JJ., coneur. 
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STEVI Ge Pach. 


Ye find that the contract for exchange of read 
@atate referred to im the statement of claim vas made with 
parties whe had me titi« to the real estate they undertook 
to ¢achange for cefendante’ renl setsate and, therefore, 
that the canireact upon which the esuee of action is 


Predicatdd wes unenforelble. 
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FECTERE SECURITIES IZVESTMSNT 

CORPARY, a corperation, 
Appelles, A®SYEAL FAOK 

GIRGUIT COURT, 


cook COUNTY. 


Ye 


THE GIVFIE EISISG “cOBSARY, 

a corporation, JsBMic Fe Pa VLICZA, 

GOcePa Ae BHOLFUGH, JOSEPH ae 

RLEBHA, amd SHARE SOSVIL, 
appellantgse 
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S@STERS ET BY THE COURT. In an action in agsuspeit 
upon three promissory notes, each for 216,000, signed by defend- 
ants as makers, there cca a2 trial before a jury, and st the 
eoenclusion of cefendants' evidenee the jury vere instructed te 
fing the issuer fer plaintiff and tis assess ite damages 2% 
$39,096.43, being principal andi eccrued imterest. “uch verdict 
was returned amd on Zsrceh 13, 1927, judgment eae emtereé upen 
the verdict segainst defendants and, ae each note previded fer 
eertain atterneys' fees, the court ordered thet $5,464.46, (being 
15% of the damages awarded) be taxed ae costs. Lefendants 
appealed. 

Tre notes, dated respectively at Denver, “olec, on 
Ceteber 17, 1823, Nerember 17, 1825, and February 17, 1924, are 
all payable, on or before September 17, 1924, to the order of the 
Stenrme-Roger Bomufceturinge Ce,, (hereinafter esiled the Etearng 
Go.) at the First Bational Sank of Lenver, with intereet at 72 
wumtil maturity, and 10% after maturity. Ail are enorsed by the 
payee, by Xs. %+ Gordon, viee cregident, without reeource, te the 
Rank, and all bexr the further endersement toe plaintiff, <itheut 


reecurse, by the bank. 
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Phe action wis commemecd on December 19, luca. The 
declaration censisted of special counts amc the common counts. 
Im the former are alieged the delivery of the notes to the -tearna 
Ones the saking of the encergesente as etateég amc the failure of 
éefendanin to pay the notes. Ceples of them are attacaed to the 
d4eelerction. Defendants fiiec a pies of the general] issue, and, 
before trick, « special ples, éesigmatec as their "Third Amended 
s@éitiennl Flea of Ysilure of Consideration.® Ts thie sles 
pleaimtifi filed a replicstion denying aii of its mutérial aliegetionn. 
Im waid epecial plea defendants allegsd that the netes 

were given in sert poywernt ef the coat of, but prior to the 
completion of, a certain “flotation” mill upon the property of 
the Griffin Eining So. (hereinafter ealies the Hinine Co.), near 
Leadville, -oleej that the indivicual ¢efendests were then and noe 
are FTesidents of Cook County, iilinoie; and thet the Stearns Coe 
on (eptember 15, 1923S, submitted & eritten prepessi ics one Lucien 
@. Smith (president of the Kisimge <o.) fer the erection end equipping 
ef the mill. | 

. A copy eof thie progesal is attached te and mace a part 
ef the plea. I5 ie dntsé at Denver and elaned by the Stearns Co. 
"oy Ee Ys Gordon, Vice President and Gen'] Manager.” After setting 
ferth th<t, simes the seetine in Menver, en September 4, 1323, 
between Cordcom and smith and hie Chicase sacecintes, the “tearns 
SOs hag gome very carefully imte the design of the proposed mill 
om the property of the Eiming “o., that an engineer of the Stearns 
“@« Kas visited the site and thet ¢raftemen have continugusly been 
working om the plane, ete», it is stated that the tearmsa Co. will 
bullied a pili on enid property, “in accordance vith eur blue prints, 


Hoa. 4186, 4187 and 4185, attached hereto,” for $65,060. I is 
further stated: 
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“le are sttsehing a List ef machinery Shek og ES wili 
furnish. “ec sill install the entire machinery and 
equipment, inclucing shat furnished by you, ereet tne 
building and complete it ready fer operstion ae fast as 
éeliveries of lumber smd weather conditiens in Leadville 
will permit. 

cur responsibility anc expense, in so far as con- 
etruction of the mill, «il. ¢sase as soem as the wili ill 
operate continuously uncer our direction for a period of 
eight hours, an¢ theresfter, for = period of thres monthe, 
a@ mill superintendent selected by us amé Seid by you is 
to heve the sontrol of the overation of the slent. The 
first three months of the operation sf a pismtare the mest 
difficult ané ee propose to sseure the sarviees of the 
best available man 46 that fuli eapscity ana the best 
extraction may be obtaimes st the earliest possible date.“ 


fhen follow statements as te payments for the work, viges 
$35,000, by four ehecke of the Mining Co. ageregating that amount, 
one far 10,000, upon seceptanee of the vrapocal, ané the other 
three reepestively is 39, G0 ané 90 deys thereafter; aleo three 


notes of 10,306 exch, ta be signed by the Einince Ce. and some of 


ite sasesciates, one in 39 Ceres ami snether im 0 dapa after aceepte 
amee of the propesal, ami the third © e=ya after such agecptance 
Ser imuecistely upon cempletion of the construction eork ss evi- 
éeneced by the continacous operation ef the mill fer «a perisé of 
eight hours," - a11 of the notes te be payable in cme yeor fram the 
acceptance of the propoenl. The srepessl continues: 


“Searing the construction of the mill, cur “ngineers 
#11. conduct extensive tests on samples of your cre so 
that full data aay be avellable te the opersatins suserin- 
tendent, imcediately the mill is pisesd in operstion. “# 
will make aco charge far tsetimg «ork which war “ngineers 
will do, bul expect to bill yeu with the setual cast te us 
ef the axenya. * * 

3m eeonclugion, #4 wili say that we Have been locking 
forward for a long time te the construction of this mili 
as we knew a mill eeule ultimately be built en such a 
VWalueblie property. °@ aspereeiste the number of friends 
you Bave in the vieiniliy of Leacville an¢ your kuswlecge 
ef local concitiona <mé we expect to make fuli use of thia 
kMowledge and your friends to the end that an abeslutely 


first-clase mili mey be built in the last poszible time.” 
befendante further ellegec im the plea tha: they Rad 


MO kmovledge of sr experienee in mining, or im the construction 












ee: Sas yaeets Se det 8 anties da ots _** 
Bie Yoseece ns 2ne ono (ladent {fiw oF ieee 
“ees sours wey wane bare’ jay nakeetens ; 
‘Qe gaat eh gelenzvem act Yeas 21 sdelgacy bag orgeerinss 
‘3¢. 


“eit renal et amoLei Sab: casldaox SEA todmel to Frcnvid 
soq f ‘ae 
Hs Bm ga¥ an st 1 oRROeD See Uitictomeador Ek a 


iiiw ifée 982 20 meok ee ganna (Lie ,fiie add to. oh souzin We 
“$8 SeETSg = sot meticetih we ooSes Yaweusl Snes er i 
emignore petit Ip botcveq x et .yesteewedd ome ,etaest ; 
oe ge Beet disc See au ys Besocion tae bnedmirequs’ itis 4 apes 
‘#7 .seel4 mit to metinsege edt te foutewe ads evad i 
tecm af3 siedieic » le aghiervege sto Yo eddmem eoxks os ty bi tab 
ses to sosavs: om ots oymesr oF eaoge oe be Ponte dea 
Peed sis gue ysisoyss Get tacid on wen eidcllave dace 
*sed28 sbelanoy deake spa wld dy Somtesde od yam selios 













OR 


sd abseg ous xt Rsichasidh ait of ae ainometede wolie® sant 
+ Somes darts aabteperas eae asknes. sds 2e dzone awe Ws oe tet 
esiize seal SEs iepegecg asd 38 sonadsens # nog £000,048 = ose 


ee Ges eS 
seus aie ixedterceds ayes og baa oe F a havi soogas or. ae 





2 %: i ee Repsenk oS 
~2q0008 weft mea oa a _Anddore ast aged oe se one cevtetoosas eek 


ORAS aR a 


conaagoven aos eotts _— 8 02 oats add ieee -fasorome ons S Lng 





“aes ae sae% mot pence oid te nobis Lgnos ad Modatbe ak ae 
: te detreq a 10 ifte sad te aoksorsqe sacentinoe da ye 


nee. tHe Shim ‘eae to nieiteue eae ad m 
eu S50 tey te eniques se eteod eelsnszae . ; iby 
opizogee pabbers Oo af¢ ¢2 siseliora ed Tae. séas tie sada 

eo <a lieiege et Benely af Lite ne “hada. stashed °°” 
Btesakyns swe soife x7e~ Beiieod vei sgycade oe aden iiiw 
“ae Oe dies leas ee ACie eee its eo Scagee ded , oo as te 











* * sage a ade 
gutsoot ed eye ax Gadd qKme Libr ae gnotaw. eh: Gat 9% 
ome ease “e oe Pryce es of bmae. = CS: beawte? 


# Hoss we Skint od Uiniasisin Sdeee Site a wank ow ga? 

ahenkes te codnua one paar 429° sYdteget¢ a neath 

-° ‘'gbateesd meg te afebvoost t ‘einboke = wd ewall soy «6 
wala Ye seu — saiaad hed sacgee op. bea agoiiisass Laser te 

3 hee eg3 of suger _ ban eybetwomt 


an aaetlen 


“9g? 4d} ise dae! od! al $Ltné od yaw - a r ea £P Tet Bic 
"foal “ed sod2 akg net ab Sogeiie. sentdauw? canodasted "ete 






Riera 


 sakbietoun ang wt £0: wuieien at secbenaie. x0 re = sabntnent on 





~~ 


OY operstieon of flet<sion milias thet prier te and en ceptember 
17, 1923, the tecarms “os, By ite duly cutherized agente, represented 
te them that it ned mace « thereuch inspection ani ¢xamine tion 
af the mine anc of the ore therein ane upon the dumpe, anc tegts 
and eesays of the oré, anc thei it “eusrantees* to them that it 
would be prefitebie fer the Ninin= “a. ‘9 ercet a mili *ef net to 
exeeed 5G er 100 tons per day eapscity,* and thet the teate and 
sgeays justified the erection and operation of such a mill; thet 
om -cptember 17, 1953, the preposal was presented to defendants 
is Gniesge: thst certain blue grimts er glans, sentienec in the 
proposal eas o¢ing <ttached theresa, «ere net in fact 26 attached 
or submitted to thems end that they, hoxeyer, relied upem said 
representstiona and gucrantece, and scecpte. the preposal in a 
letter ef that date adéreseed ta the Stearme Co. (copy attached and 
made a part sf the plea}, In tne ictier i ia stated thet the 
priee mentioned for the cutetruction of the mill, €65,000, "is 
entirely sxtiaf=ctery to ue, amd alee the entire proposal.” it ig, 
however, provided is the letier thet, im liew ef the payment of 
$25,000 by checke in 30, 62 and $0 days, notes of the defendants, 
Helpuch amc the Zimine “o+, are ta be given. The istter is signed 
by the Zining ©e., amd by cofendants Jolpuch an¢ Pavliecek, and ecloew 
their signatures ig the fsliewing: “jecepted. ‘“tesrns-‘oger Hfge 
COe, DF 22 Gs Oemen, “ept. if, 1923." 

sefencants further alleged in the plea that thereafter the 
Stearms -o. eosmmenecd the erection ef the mill, and as the work 
progresseé tuey, relying upon eaid represenistions, €elivered the 
Hotes sued upon; thot sfter the mili hed seen put in egeration they 
eecerteimne: that 16 hua not been erected er equippec s=scerding ts 
@aié blueprimte or plane, Ghet ii Bad a production cap«city ef 


from 175 to 29° toms per cay, and that the teste ef the ore did not 
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warrant tae erection ef such a mill; that the itearng Ce. well 
Eme= thet the mime, and ite facilities for Renclime the ore, did 
not exeeed 60 tome per day expacity, amd thet a mill of greater 
eapecity sould bc « fsilure amé sholly uselese te sefenéants, and 
eculd mot be opernted withoul comiinusus greet lesse€s3; thet the 
mili ss erscted sami scaipg<ed is «holly uselese ane canmmot be operated 
without such iossesz that the cenziderstion fer which the notes were 
given bea wholly failedg and thet pinintiff “ie met « bona Piege 
holdery and owner of saié netes fer walue and wihewut netice befere 
eaturity.” 

| Gpen she trial, in addition te introducing the notecae in 
evidence, plaintiff? resd the depositions of several witmesces, vise, 
J+ Oe Houston, cxehier of the Denver bank, <“« Cs Bennet’, president 
of pisintiff, amd Shomeg 5. ‘tears, president of the -texrme Ov. 
ané slso vice president ef plaintiff. Their testizony “as to the 
effect thet the Stecrme “as, the puyes ef the motes, *“discountedc* 
. them et the bunk on July 17, 19244 thai shortly after (eptember 19, 
1924, (cate of maturity) Semset: personally enme to the bank and 
“purehagec” fer plaintiff «ll threes netes and the bank endorsed then 
te plaintiff’ ae shoens that gisintiff kas Seen im possession of them 
ever since; =<me thet ¢ofenméante have mot paid them er «ny sart there- 
Of. 2+ %. Gordom, s residcemt of Senver, and the viee president ane 
& Girecter ef the “tes:ms Ces, es plaintiff's only vitness prevent 
at the trisl. “nile sisting thet he woe neither « steckheld=x nor 
an officer of plisintiff, he testified that he waa “here representing* 
it. He further testified tht the seerusd interest on the notes 
amountee te $9,096.43, hich with the principal ewes mace an 
Sgeregete amount due of $39,096.44 thai, as the notes previced for 
attorneys’ feer af 15% in case of suit, there wees slee due fer auch 


fees the additional sum ef $5,864.56; that he had “made om 
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arrangement ¥ith oar counsel (meaming ceuneel fer the “tearme Ces) 


in regard te ihe payment of fees;" that the arrengement was thet 
they wers to ge6 168 per cont of the orineipal gné interest dua on 


the notes, “hether there “as | recovery or moty thot pisintirf “is 
an ergamigzation wnick is used by the “teurns Cae fer the purpose ef 
@ellectine their Silisa, notexn ani things of thst kinc, ~- that is 
treir regular businmeses;" and thet the t¥e conpanics are aseocieted 
tegether, ~ secupying sfiiees in the same nuilding.e 

Ze suctain the alicextions of their special plea, iefend- 
amte introduced eonsidereable evidemec, oral enc documentary. 11 
the individual defendamts testified, as @id H. He Heylett, and 
Henry 3. HeCiain, « miniag ensineer recicims <t lescville, and 
Jerseph FP. uth, dre, engaged in -emver in the dusinesse of desisning 
amd conetrectinge mills ts be used in tonmiection «ith mines. 

Bayiett, « resigent ef Chicsice and an officer of the 
Biming “Ge, Seziified thst during the aumeer of 1892, he intrae- 
g@uced “mith, “resident of the Hining Cae, t0 Belpuch and Savlieek 
in Chiesso ané there were cdistuacione an to the properties of the 
Hinimg ©oo} that theresfter “mith, Soylet:, “lenhe and Pavlicek 
visited the mince, and on “cpiember 4, 1925, all mes Gorden in 
Lenvergy that they them were interestec in checking up en certain 
atatexents made concerning the mine «mi the char-cter and amount of 
ere upon the dumps anc in the mine; thet a millime rether than a 
mining proposition wae seing comsidereds an@ that <t this con- 
Werection Gorden, a representative ef the “tearms o., made eortain 
statements and verbal guersatesa. Upon fieylett being asked tea give 
the substance ef the eonyersction end Gorden's anid statements, he 
Wake mot allowee to 49 eo. He further testified thet later in 
September, 1993, Smith and A. ¢+ Semen came to Chicsce and met 


Heylett amd the indivicual dcfemdsate, and the =ritten preposal 
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ef the “tearnms Coe eae presemted and consicersd; thet at this 

time no blue prints or plana, er amy list of m= chimery, were 
attached te the prepesal, or submittcc; and thet on September 

17th, a reply to the propessl, dictated by Sosvic, sas signed 

and deliversé toe /eman. This propessl and reply were intreduced 

in evidence, without ebjcction sy slaintiff. Haylett further 
Sestified that, when the reply was delivered, vemanm was informed 
that it was “temistive and subject te cenfirmsiion by a 
representative of d=fendeamts eho would Ister go ts cenver for a 
further interview «<i$h the “tesrme Co." sAsylett wage asked if 
anything wee ecid at the seeiing by Jaman or othera «sg to the 
statements and cuarantees which Hed previcusiy been mece by Sorden, 
but he eas met allewec te answer. Thereupon ccfendants made an 
offer ts prove by Aavlett tbat «t the interview had with Serden in 
Demvyer on September 4, 1953, Alenha «eld Gerdem that neither he nor 
his sseecistes knes anything abaut minime or sillins, th<t ke and 
Pavwlicek hee visited the mine anc Bad examined piles ef ere there 
om the dumps, that -mith had informed them that the ote-nrms “o-6 
hed been working on designe for a mill om the property, Bed made 
tests of said ere and that those tests hed shown that a mill erected 
by the Stearme “o., ae 20 ceuigned, seule give s return ef from 63 
to $4 per ten on the 50,000 tens ef ore om the dumps and on the 
somé number of tens to be taken from the mine; thet Gerden then 
stated that the informotion imparted by “mith was cerrect; that 
Blenha then ssid thet if he and his sseociates should become 
interested in the proposition it would only be becnoee of guarantees 
eof the “tearms Coe that a mill cowld be erected at the mine which 
would make such « return; thet Gercon replicé thst if Klenke and 
his associates would intcreat Shemeclwes im the preject smd builé 


such a mill ss the “tesrns Co. <as écecicnine, the “tesarns Ce, 
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woulé guarantes that the mili woulc sive a return to them of fram 
$2 te 24 per tom om the ore om the dumps amd im the mines amd that 
Geréonte represent:tiome ond gucrantees were mace known to defend- 
ante, Helpuch amé Sesvyic, st the Chiesse meeting oA «ptember 17, 
1923, ané thet all defendants relicc upom them when they either 
signed or agreed to the letter of Cepstember ifth, replying to the 
prepessl of the “tearne So. fisintiff's esjection ts the offer 
ae eustaimed. Esaylett further testifies chet ¢hertly after 
Septemecr 28, 1925, be agein talkec 1th Jerden in -enver in 
reference t: zaié blue printa or slane, and requested celivery of 
them s« seli as the List ef mechinery; that Gerden said that the 
blue prints “were etii1 in precezs of being made,” but that 
defendants shoulé entertain me cancern sbout the mill, as the 
Stearns Co. would previde fer 11 of defencente’ needes thet there 
was further conyverastion 22 to what she blee prints shewed as 
te the capzcity of the sreposed mill; ami thet Gerdcon said that 
the plane then being prepared were “for a 50 er 1 tom eap-clty 
miil.* 

Slenha smd Pavileek corroborated Aaylett az ts the 
meeting in Semver on (eptember 4, 1923. They were not allewsd 
te estate «het representetions or susrantees Garcon then made. 
They also correboratec Enyleti 2s to the fect thes at ihe Chicage 
mecting on “eptember STth, no slue printe er slans ex «my Lisi of 
machimery were attuched to the preposnl ef the “tearms Yo. oF 
Shen submitted. 

Fremk Posvie, « dcfendamt end en atierney~at-law in 
Chieage and <cting ay such fer dcfamdante in the negotiations and 
efter the mill hac beem sonatructed, cerroboerated Haylett as te 
the happeninge ai the Chiesge meeting on Senteaber 1Y, 1923. He 


Was HOt allowed ‘to testify << to certain statements then mace by 
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Smith, im Daman'a presence, concernine the representationa and 
guarantees slaimed +9 heave been mode by Serdcom; or to testify, 

as offered, that he {foevie) eteted te “mith and Caman thet 
defendants’ letter ef secectasce te the prepess] shoule be held 

im sbeyanee ontil he ceuld co te ‘enver and see Gorton; or that 
when he went tc fenver om “cutember 2omd, anc before he had re- 
leased the letter ef scceptancs, terion confirmed to him the 
representations ami gu rantece mede in conver exrly in “eptember. 
Poevie further testificd thit at thie interview Sercsn told him 
thet the blue primte or plans, Hoc mot in fact been completed; 
thet “oevie exw them in the drefting resom im an imeomoleted states 
and that the first time he eyer sev ecampisted copice of them was 
in Hovember, i826, “len they were celivers: te sim by one of 
plaintiff's atierneys. These coepics, comeistine of three sheets, 
were introduce: im evidenmee <2 defendants’ exhibite, Hes. 16, 12 
and 12. is¢h ahect is «néoresd, ever the name of the “tearna «oc, 
*printec Eoev. il, 18262" 2asvic further tectified thet at the 
same interyies, he infermec Jerden thot the list ef michinery, 
mentioneé in the propessi se being attache< thereto, #8 net se 
attisehed§ thet Sordom expressed surprise, procured whet he enid 
Sae a ¢arbonm copy of the list, asd gave 16 te Pesvic. Thie list, 
ceneisting ef twe sheets, was intreduced in evidence aa dofendante’ 
exhibit Ho. 9. Pfoavie further tectificd thit after the interview 
he visitec the mine, again viaited it in Hovember, 192%, hen con- 
strucvion of the mill hnd seen comnzeneed, and agezin just srier te 
the firet operstion ef the mill about the middle of April, 19243 
that the zechanical operation thereef ws first in chorge of Sanan 
amé one datthews, both representatives ef the “teurme Ue. that 
the mill was epersteé on and off until June 10, 1924, when it «as 


Gleseé downj that orier te this elesing down its operation hed been 
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in charge of ene Biddle, sent fer thet purpose by the Stearns 

Cae, and at defendants! expense, in aecorcanee with the prepesal; 
thet at all times the Stearns Co. had the direction and control of 
its operation, first through Setiheys and then Biddlez that on 
“June 10, 1924, # steckholders' secting ef the Hinimg Coe was held 
at Leséwille; tat defendants then ancertaimec that the 211i had 
beex comstructed fer « daily exp city of from i7& te 250 tens of 
ore, that there was not enouch ore to feed the mill, that mechanically 
it wae 4 failurc, thet the metais in the ere were not preperly 
separated, smd thsi ihe tailings, conteining voluable sortions 

of the ore, went down the ereek; anc that it was decided at the 
mectins $@ step sll operstion of the mill, and it has not sinee 
becm operated. The vitmese wes not aliewed to testify thes «t 
eaié interview «ith Gordon about “eptember 2c, 1925, he soaked 

him the meaning of she worda “best extraction,” contained in the 
prepesal, and that Geréen replicé thst the meanings eas that "there 
would be a separation of mimersis s0 that they would ‘ave a 
marketable value.* 

Hemry G. EcClain, a mining engineer, after stating that 
he Bac exeminec the ores of the mine in i921, amd again shortly 
prior te the Srial, anc the mimnerels which they contained, visa, 
silver, leac, a2inc, iron, gold, ties, tactificd that he visited 
the mine when the mili «ns being consiructsd exni asain after the 
mili lac finnily been shut cowng that he bec examined the ecepies 
oF the blue prints or sians, consisting of three sheets, intreduced 
in evidence; that while they are entitled *cencentretion mill,” 
they “purport te show a flotatiom milig" thet he had compared them 
with the mill se suilig thet the <ifferent shects in themselves 
éo mot agree and im miny porticulara do not agree with the mill 
aa bulit; that the opening labelled “mill-bim® shows on the plans 
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three or four verdationge xs to weige, and the bin as constructed 
conforms vith mone of thems that the plans do net show any 

leoestion fer the cosrsé ore ain with referenee to the rest of the 
mills; that the tievesiene by woale or sthherwise for this bin had 
‘not been complied withy that » airip of the tullding, ls feet wide, 
20 feet high, ani 8¢ fest long, ae shown in the plans, hed not been 
budlt; that the retaining woll om the uphill side of the mili, 
provided for the purpose of keeping out drainage water, shows on 

the plans ver a height of 6 feet, 4 inches, and the wall actually 
Was constructed at a heicht ef one foot, 4 inches; thet this was 

an importect defect, owing to the altitude of the mine sbkove sea 
level, the presence of anow for many months of the yesr ani the 
running of gators esused by melting of the smow anc the letting 

in of water into the mill and affecting the mohinery; thet the 
roof ci¢ not conform in extent or slope with the plame and there 
were brenke in the roof due to poor constructions that the main 
froming of the building d1¢ not agree with the plans; thet there 
were no conorete fleers under tha concentrate bins, az provided 

in the plans, and the bine were suilt sbowt 25% seandler than as 
indiceted on the plene; thet mach of the michinery was set in 
different places than as shown on the planw; that the term "mill," 
as used in the mining industry, meant « bailding contnining ms chinery 
for the grinding of ore and the separating of the minerale contained 
therein in order to get a marketable value; and that each kind of 
mineral had to be separated from the others in order to be marketed 
to the best advantage. The witness described how a “flotation 

mill operated, and what was aceesnary to make the separations of the 
Various minerals extisfsctory from a commercial atandpoints and 
further testified thet, im vullding euch a mill, the first thing te 


know was the character of the ore, ami then the tonnage that 


WAG Oxpected to be handled, and then the machinery to be 
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previced «ith whieh ta take eare of theS tomnagez that, #hile 
the plans dit nos ginte the caugaciiy ef the sropesed mill, they 
ghowed thet it “ae gontempiate? that ihe mili shewle »ewe a 206 
te 255 ten per day capacity; chet the plane gic mot ingisate the 
ere flow, which #28 a uecescary thing for the succegaful aperation 
of euch a mill; thet there wis me praviaion for twe importent 
functions, via», the ereper conditioning af the ors Ter ecleetive 
Ylietation, and the proper handling ef the precduct meadey that, as to 
the prvetical funmetiening of the mill, as to the silver in the ore, 
it was #6 bailt ee te lease prscticslly all ef tee silver: thet as te 
the zine 14 did met aake cuch a separestion as te get aine cencen- 
trate of & eam=ercial Value, and an oo SUilE =e te iese a large 
pert of ihe sinecj anc thet ae to the lead, 14 eas so mixed with 
2imc that only a Vary smaii proportion of clean lead enuld be 
obtained. 

easeph “. Huth, Jes & Cesigner anc tonetrueter of mills 
for the recovery of sold, siiver, lead and other minerals oat of 
eres, and epecialisine in *flstation smetallersy," teatified that 
be firat visited the mime in 1925, and shore met the witmees Haylett, 
when the conetruction of the mill kad juet beem someenced; thet he 
again ex¥ She mill in 19°94, éurins operatian, ame «gain in 1@27; and 
thet he hed compared the espics of the plana intreduced in ovicenee 
with the mill as built. He poimtee out differences between the 
Plane anc the mill as duilt, substantislly ee stated by HeUlain, 
and stated whot a "flotation mill eas, and what the meaning of the 
term wae as undsrstecd by the sining industry and the ebjeet sought 
te Ge accompliched ty such a will. He further testificd that when 
eertain minerals were seperated from the ore and other mincrsls 
therein they had great value, but when resaining combined were 


practically soerthleas, ané thet the Blans purperted to show a 
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fictetion mill, for the puorpess ef separsting the minersis in 
the ores, amé that the mill did not properly function se suche 
Me gave many iliustraiions of impreper functioning, ali tending 
te ehow thet it wis net a first clase miil, such as the -tearns 
Cee Bad in its proncenl sgree $0 consirast. 

At the clese of defendants! evicemee sleintif? moved 
thes sil of it be excludes from the jury ame that they be 
instructed to return a verdict in pleainiiff's faver fer the 
amount due on ihe netes, az shorn by Gorcen'’s tect imony. 
Objection khevises previcucly beem mace by plaintiff ie eame af 
the tectizeny of Kevlsain ami “sth, upon the growmd thet it varied 
from the allegations ef defendants! speeial ples, defendants 
asked lesve t6 file = "feurth edcitional pies 6f fuilure af 
eensigerstion." The egurt guys dofendunte leave te present 
euch plea, amé delayed rulime on plaintiff's metion fer a 

directed werciet. -abeciuentiy cafeniants presented such 
adéitgemal plen. [8 cont«ine: mony of the slieg:tions ax set 
ferth in seid third plex, ami sdditienel allegations to the 
effect Shet ihe clue printe or giana, referred to in the presesal 
or the “tearna Ce., provided for the erection ef a fletatien miils 
thet such a ters hed = definite meaning in the sinime industry 


aud which eae engerztond by the “tearng Cae}? thet the term seant 


component wincrals ro ag to @binin « retdovery of concentrates 
of commercial value}? that defendants, relying agen the prepesal 
of the ‘tearmse Coe to ereet cuch a mili thet sould perform such 
Tumetions and obicin such reeulte, sceepted it; thet the Stearns 
C@. did net im feet construct such a sill, but ene “hich =as 
whelly useless te defendents, in thet it feiled te eperate and 
function #s such a sill, and did net separate ore inte ite 


component mincrale s¢ aa te obtaim « recovery of concentrates 
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ef commercial value; tat, therefore, the congiderstien far 
which the netes were given Bos eholly tadiled}; anc that 
pleintiff is net = bens Fics holder of said notes for volue 
and witheut setice bafare esturity. «After sreument the eaurt 
Gemieé leeve te defendants to file #alé fourth additiens) 
plea, and sustained plaintifits aelian fer a éirected werdiet 
in ite faver, amé thereafter entered the judgment apgenled 


frome 





=i 
wh. JUSTICE GRIVLEY DELIVERED THs BEIRION SF THE COURT. 


The asin contention of counsel fer dcfemcante ie thas 
the trial court erred im inetructing the Jury ot the close of 
éefendante! evidence to return » verdict in pieint ffta faver Tor 
the amownt a2 chown, end in enteriag the ducgment. The «rgument 
is im aubst<see that, coneidering the prepessi ef the “earns Los 
of September 15, 1922, defemicnta’ letier ef -spiemner Lvs 1823, 
the blue prints or plans, and ali the facte amc cireumstances in 
evidence, particulerly the tevtimony of the vituegses Coawic,s 
HeClein and “uth, and all legitimate inferences and reasonable 
presumptions to be drawn therefrom, the issue of failure ef can- 
sideration for the motes, as charged im cefententet thire smenced 
and feurth adcitiomel ple«s, should have beem cubmiticd te the 
jury for their ceterminstion acer proper imstructionz. 

After esrefully cenmeic<ring the evidemee emi the pricfs 
of counsel vé have Tencheé the con¢lusions that there is werit 
im tne contention and argument, that it is in the interesta of 
justice thes the jucement should be revereed, and thst spon 
remandment the esuse shoule ce submitted te a jury. “¢ think 
that there ~aa sufficient evic nce tending te ehow such = failure 
ef comeliceration for the uotes az warrantec a jury passing apen 
‘the question. It is well settles that if there ig smy evidence, 
ith all legitimate «nd noturcl inferences to be ¢racn therefrom, 
which fairly tenda to sugscert a plnintifft« ence er «a defendant's 
affirmetive defense, it wust be submitted te = jury. {Shannon v. 
Bightingele, 321 Ill» 163, 1753 Yess v- Yees, 255 Tli. 414, 418.) 
amé we think that the court erred im not aliewing defendants, 
before judgment entered, te file their fourth e¢éitional pleas 


-efendantsa! counsel ales contend th<t the court erred 
in refusing to adait the offere< textimony ef defendants* 
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@itmecs Heylet?, an¢ similar effered tectimony of cartain other 

witticases, Sa to verbal vepreseniatione snc gusramtecs claimed te 

have ween aude by Gorcom, gomeral meanager of the “tearme ve. in 

bemver esrly in September, 1/25. “@ oe m0. Shisk that amy error 

Was cowiltted in these particulars. If the rapresenintiona and 

gacremtecs were mace a9 cleiesc, they were matie ot a time when 

prelisinary negotiations were gemiing betecen the partica, which 

rewulted im the Stearns Sa. therentter making a propesal in writing 

te build amé equip fer defenisnts as therein etsteuc m m.il a$ the 

Sines fhe glsimed represenictions: «nc gucranteds are noi contained 

in this prepessl, which afterestig eae seceptec by eofemdumtse. in 

@efendantea’ letter of Zeptemeer 17, 1925, regarding anid prepesal, it 

ie ateated that the entire propeesl ig satiefoeciery to them. ‘Te 

Shink tat the court properly refused to «dmit the offere: test imonye 
Pisimtiff by its counsel here contende for the first 

time thet, imsemich ag the First Sational Samk of Denyar became 

a holder in due cowree of the notes, for value and bafore maturity 

amc vitheut s thee of amy defenuea therete, plaintiff, as ine 

bBeuk's as ignee thereot, fer yvslue efter saturidiz, tock title te 

the notes free from the defense ef failure of consideration, and 

that the judgment maat be «affirmed. fhie contention le contrary 

to the theory on which ihc enee wes tried in the eirewit eours 

by both parties. He suggestion eas made by plainsiff's stterney 

éuringe the Grial that the dasfense ef failure ef econsiderntien 


Was mot open to cofendamtae It is saic in Lewy v. Standard 
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ep 286 Til, 295, 204, “It is « sell settled rule of lew 
thet a person cannet try a ense en one theery im the trial court 
and on another theory in the court ef review." But, in our 
Opinion, there is mo merit in plaintiff's contentien. In 3 “Orpus 
during pe 470, See. 660, it ta wuid: “here the payee of a note 


sells it to am innecent third Pereon amc repurchases it fer value, 
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he doen mot thereby become powseased, an w bons Site purchaser, 
of any better right «s agsainat ¢he maker than he pessesved in the 
firet imetence. The same is true where the note ig re-transferred 
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sufficiently appears from the evidcemee, and porticulerly from the 
testimony of plaintiff's «iimesa, Be Us Gorddm, uc outlined im the 
above statement of the onae, thet plaintiff mercly helds the note as 
ageat fer the (‘tearmea “oo. amd that the latter company ie the renal 
plaintiff. Gordom etated that the plaimtifi company “dis om organisation 
which is used by the Ctezrms Ces for the purpese of celiceting their 
Bille, motes anc taings of that Kine - thet da their vsgulur business” 
it also sppesre that some officers of the “tenrma Co. sre affieere ef 
the plinimtirf compeny ami thet the tve companies are otherwise elesely 
affilteted, eceuprimg oftiecs im the asme Guilding. The ‘bres notes 
were “discounted” by Otenrms Coe, gaye of the notes, with the Senver 
bunk befere meturity. Shertly after all beeame Cue, plainiifr, agent 
for the “tearns Cos in collecting their bille, neotee, ete, igok up the 
netes at the bunk. It de cleor te us thet 1: ¢i¢ @o only «ee agemt fer 
the Stearns ©o.} thst the latier company, at the time af the comnence- 
went of the present section, “as the real owner of the noteas smd that 
the defemse of feilmre of considerstien la open te the ¢ufenduntas 

Por the revsome otated the Judgment of she Girewlt court is 
reversec and the esuse ie remanded for a mew trial, and with directions 
to the court to ailew defendants to file their sodd fourth additional 
plea of fallure of comgicern tion. 

eet 


REVERSED AMD RUBANDOS WITS DIRECTIONS. 





Burnee, Fo Je, aud Sennian, J., concure 
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URLON BARK OF CHIUAIG, 
a corporation, trustee, 
APPellec 





WR. TUSTICR GRIDLAY DELIVeNW) THE OFINION OF Toi COURT. 


tm January 3, 1027, piaimtiff commenced a first elasa 
action in sesumpeit againet defencant to recover back the 
aggregate eum of $3,344.04, principal and Interest, which she 
had paid om three inutallment contracts made with defendsonte 
The cnuee wre tried without a jury im June, 1927, resulting in 
the court finding the leeues in faver of defendant and entering 
judgment agsinet pleiniif?’ for corte. “he appealed. 

the evidence disclosed that en different deys in July, 
1925, plaintiff’ entered inse three agreements in writing with 
éefendant for the purchase from it, the owner, of threes wieant 
lots, im an unimproved subéiviaion in Rundeleoin Heightea, lllinois. 
Sy the terms of exch agreement it is provided thot, if plaintirr 
(2nd party) ehali first make the psymonte ond perform the covenants 
thereinafter mentioned on hey part to be mace and performed, 
defendant (let part.) agrees to convey to her, in fee simple 
and clear of incwaprances and by sufficient deed, the porticular 
Lot described; that plaintiff agrees to pay te the d«fencdant the 
mamec price for the lot, by poyime down a named sum upon the 
execution of Che aprecment, and the bolanee in ferty named 


installments om the first day of each and every month thereafter, 
ith daterest «t 6% per annua, Fayeble monthly, on the whole 
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sum remaining from Sime to time unpaid, and alse pay oii general 
taxea due subsequent te the year 1924, and all epecieal assessments, 
etee, levied subee(uent to thet yeurp that defendant "ogress to 
imetall, on or before June 35, 1856, water mains, sever mains snd 
etreste at ite own expenses" and that when plaintiff “hae fully 
eomphied with all the terme of this contract," cefencant will convey 
the lot to her by suffieient desc, and alec furnish either a Guaranty 
Pelicy or a Torrens Certifiente of Title, stce, brought down to datee 
In accordance with the contracts plaintiff ude she stipulated monthly 
payments to defendant up to and includins the month of Hay, 1926, ~ 
the last payments on ell contracta being on May @, 1826. Flaintifft 
testified that at thas time the sever and svater mains hed not been 
imetsiled ami the strecte hac net been graded: thet a “man in a 

cage" at defendant benk, to whe sho mace saic last payments, told 
her to make inquiries “up-vtsire3;" that she did ea, anil tolked to 

"a man eitting at a desk,” whose nome she dosa not know, ond that 

he told her “to hole off my payments until after the improvenents 
were maces" amd that thereafter, «lthouch defendent had teken ateps 
to have the improvements made, she pace no further payments. On 
Soteber Bo, 1926, she surved three notices on defendant, to the 
effect that becnuse of defendant's “failure to comply with the 

terme” of the contrecta, she hue “thin day electec te rescind the 
seme,” and demands “the return ef ell moneyn by me pedd thescone® 

The evidence further disclessd that there was delay in gample ving 

the improvementea mentione:, al\hough defendant hed acted in good 
faith in endeavoring te vouglete them: that none of them had been 
completed by June 30, 1926; but thet at the time of the trial the 
water mains head been imsinlies md were in use, the sever Rains 
had been constructed, and the wtrevts had been gradeé but the 


pavements not caupleted. 


whe 

Sevemey ilo yaq otha otis", Mcgee cubs c¢ mts mot? pulalawet aye 
‘eden oven Lateoge Le Sen yhOOL cosy wed OF duenpdeded ooh womed 
oe veo” invons te Sais prawy gait al Hitew pOacse, batvel «ato 

bin eninw tawoa waniam 4adew .BSEL . OS cat preted <0 me etindated 

. Bi iwk eat” Wligkats Katy gayle baw “pana ieee eh om ‘atensta 
y“eveon ILiw inahas toh * dooudaae aii te aac” pry ‘fhe. sade bedLawe 
qinetesS o nentha delim? gale bas 4 doo dmotol View wt ead oo OL oats 
oda Gd awed Tdpwesdt 1. a0 gadeit Yo wteod tigi ener. eee wentet 
etiaom betetughis ef3 # rem tthigiela agsasdnes ede aie sorahvevos wt 





o .6a0r reo ve démwm od? ghhowkont Saw as qe smabasted oY udnomgan 
Prhowbaki BSE 44 yall we guked stowstens Ihe ne “abaoieeg sont ea 
need son baset sist ass eedey ben ‘pewe ane lead Faia je oene halts 











jade bos . von Lot a6ub ‘ote! vind wintw “to a Pe pee ai 7% . 
hed ig at} chs Stee viene ‘aod ~ ‘init si" bad bos od 





20 adeningny, eager t woe 


a bo < Seivbrwtdh no evoke ooama een da aided vee vo@dtoe 





“eds @aty views oo 0 wikel” ednoseeveb 0 vamened dasa’ ‘goorte 





es beisawr od Jevelio wad etale” sac Wile Veoweomes al te 
*,adorhdd Bhay ae ad cuonen Efe VO dudes Sie” abenaed Bil tales 
qatk) aliutoo BE VALSH tax avwte Huns Jabuduasn gadieany santebivy wit 
“¥eey a hoiton dot smclestoh Kamenivte .vilnigkSiee edawmoveltgms we. 
= ine woke WW von dead met weedgiew oF bonletiontrc depen 





aid Hed Belem wend bat etvetty wid Mem obedon denon weed Bad 








Se are not disposed te interfere with the finding and 
jucgment of the courts Pleilaciff was firet in defeult on the 
contracts whem uhe failed to immke the poymente cue thereon on 
dune 1, 1626. She introduesd no evidence ae te the man who, as 
ene cleaimu, solid her te cease making further paymente until «after 
the improvements were made, or thet he had any sutherity ta act 
fer or bind écfendent in making such ptatement. und the fact that 
the water and sewer maine, ete«, bad not been installed by June 36, 
1926, did mot give Ber the right ta regeim: the contracts, ‘here 
time ig mot expressly or by impliestion of the esguence thereof’, 
and recover beck the moneys she Hod paid. (6 HeGul. pe 928, Gace 
$12; Jeints v. Hafner, 75 Tile 2%, 29; Ziivenger v. Sibitengcer, 
208 ide 88%, 592.) It may be thut pleaimsiff, im an action for 
Gumeges Tor the celay in instoiiimes the improvements, and upon a 
preper showing, coule recover d¢umagee from defendant, but evch 
is met the theory of pleintiff's action, as disclosed from her 
eteatement of cinim amd the avidence. he sought to rescind the 
contracts and recover Sack all moneys which ehe had peid thereon 
to Gerendant. 

Aeceréingly the jJudgeent of the Cunicipal Court is 
affirmed » 


AFT UIMME Ge 


Barnea, ©. Je, anc Ccoumlan, J., concur. 


»be 


ene kos at cigkw nee loatk: oF Seeman ts B.S: Oe we OF Si acey gow 
ons we Aigwted ah de08) sew Vilsabels streee oa te ee ae 

te wee eETs OMe citroen oe Mem OF FULSET soe mote APORRIROD 

ap .@ao mitoede oF we oembive on Seondetea? eth »O REL oh! wah 

ete tives aiaeneey, vetient pebdan senesd a¢ ced Bigd ,entato ede 

gon Ge Eee tees view bee on Fedd to ysis. oxy naeomove sqmk. aed 

gata gon? e@2 bak etoewndads douse pobide nt teabtsteh Bakd sol co® 

4 he saute vat Bei tetons nosed fom ton 4oaeo 4 anita taeem ies cedem ott 

‘eretn ~aroesiame add tubewey os sige eee aes weday sore bts geOr 

op teor att enesee of? Te nell outiont wl wo wieeerexe: tom a ieoeeces 

eo (ORO vy Vee 8). Bhey Dae ede yom sKtt toed : svOOME. tt 

pmo eee we eOmDeHS ES POR Ph EET OY pepe hah « 

tee wehten Ba wh pVEintaly vede ad qua ob: Cl: vee abk eon 
eg baw ,adroeyevwel ott aalifasamh ab gales: oat 0% orga 
Hove gud pteaksetem sak oegenios aaron’ ieee. bt wore rouowy 
‘mee moet Bepotveth we messes a titaiaie to yroess ane fom at ; 
ete batoans Oo opeer sac sesmebhve oft one atals 36 sndaioseta: : 
 Weetedt Shag ext aw doidw eyesen Lhe taed ceveond nna | sdonsga09 
 Nimeiaored ot 

ab Gwod dagivlam! omy to ameagioh ade ekyabirdvea dont rg 


MARTINA, eee wee ke eae 





Ss es) 08 a 
sete awh aaa lomte Mie ye owe yee 
hee OR WAGE 


fons ete 


pons a3 st us lana 


ict sar ane an 


eR 








286 - 32227 a 
BMIL BENKE, = 4 
Appellee, ; 

OH BUBICIPAL COURT 
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do Fe SCHVAR , SPe, i 
Appellant. } 


MR. JUSTICH GRIDLEY OOLIVERED THE OPINION OF THE COURT. 


im a fourth olaes action to recover damages suctained 
by plaintiff's automobile in @ collision with defendant's auto- 
mobile at She intersection ef two streets in Chienge on Lovesber 
16, 1626, there wee « triul without a jury in August, 1927, 
resulting in the courts fincime dsfendant guilty, assescing 
Pleintiff's dumges at 2134.72, and entering judgment in that 
eum against defendant, who hee appealed. 

The collision eocurred shortly after mine efeleck in 
the morning within the interesction ef Cicero avenus (a north 
amd #euth street) and Diversey avenue (an east ami west etreet). 
Shortly before the collision three susomobiles sere aperecching 
the interasction, - one, driven by a Bre. Heff and moving weet 
on the north side of Diversey; another, owned and driven by 
Plaintiff? and moving north on the enet side of Cdieeros and a 
third, owned enc criven by defendant and moving esact om the eouth 
wide of Liversey, nenr the curd. If 21] tere neexy ond about the 
seme dintance from the interecction, lire. Hoff's ear had the 
right of way over plaintiff's, amd plaintiff’s ear ovar defendant's. 
(Sees 35 Kotor Yohieles Act; Solon We Sdlsom, 27 Tlle Apps 286, 
2%.) Myre. Hoff, pleintisrts witmeen, teatified thet when her ear 


Wags Rear the intersection she saw pleinbiffts ear moving north in 
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Clieero, near the interecction, st a apaed of sbout 20 miles per 
hour? that she yielded the right of way to it amd brought her ear 
to a full stop, facing the interswction anc stending about in 

line with the east building line of Cicero, ani thet plaintiff 
evidently eaw her car's approach to the intersaction because “he 
G@lackenec his apeed immedintely, and when he sew me ¢giep he went 
ehend.” Plaintiff's testimony was te the effeot that, as he 
approached the intera«ction at a speci of 2bout 20 alles per hour, 
hie esr was woving north in Cicero, atraddline the outer reil of the 
énet emr track, and he checked ite speedy thet he locked in beth 
éirections, cid mot sei eubiete appresching from the weet, but saw 
Myre. Hoff’s cur apgproschimg from the asst anc further cheeked the 
ppeécé of hie our anc watehed her carj thet when he ese 1% come to a 
step be continued on in the aewe direciien, creasing the inter- 
section; thet when he wes about helf wey serous it he for the first 
time saw defendant's car, moving esut, to the left of hie car and 
four or five fect seayj and thet, turnings hie car se much to the 
right as he coule, the two oars collided. Defendant testified te 
the effect thet, when near the intersection and approaching it from 
the west on the south side of Diversey, he “slowea down to 10 or 18 
miles an wourg” that he saw re. Neff bring ber our to s step and 
saw plaintiff's wor appresching the intersection from the south 

and “about 75 er 1UG feet" away from 154 thet, concluding that he 
had the right of way ever plaintiff's ear, he ceontinucd screse the 
intersection; that when ae had reacheé the center of Cisere he saw 
Plaintiff's ear sbout 12 fect away, “going abeut 28," and he 
immediately incrensed the speed of bie car and turned alightly te 
the left, in order to pasa in front of plaintiff's ear and "avoid 


the accidents” thet the collision occurred eaat of the eenter of 
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Cheere - a front part of plaintiff's cay hitting "the right side 
ef my car" and “shoving wy ear abous 1° feet over Trem the conter 
of tha street to within threc feet of the eurb, over in the north 
enet corners” 

e do not thick there ig amy merit in tho main contention 
of defandent's cewmecl thet the finging ts manifestly against the 
weight of the evidence on the questions of defendant's negligence 
and glaintiff’s conicloutory acgligences Umier the conflicting 
evidenee on material sointe =2 thick thet these questions were 
peculiarly for the court, witsins as « jury, te detide, end we see 
mo good reseone adivanesd for dioturbing the court's fincing es to 


Sefendant's liability. ‘Seidler Nardwoed Lumber Ve» ve {ilson &_ 


ee rere 8 





Benmett Co«, 243 Tlle Apps O9, 253 Roth vy. Fleek, 242 ide 396, 5993 
Derling & fo. v. Yellow Cab Soe, 238 ide 326, 329.) 

Defendant's counsel clee contend thet euffieient proof 
ef pleintiff's domage to his cor wos not mde and thas the court 
erred im cdwitting in evidenee, over objection, » ovrtain itemized 
and receipted bill fer $154.78, for repaire en the ear, of the 
'Qedlacn Boter Car Umlea & Serviee Coe, the emount ef waich pili 
plnintaif? testified be paic during Sovember, 1926, after the 
accidemts flsintif¢ further testified in eubsatunce thet befere the 
eocident Bie car woo in fivet ¢lass conditions thet as a result of 
she collision « fender was gushed dase tae radiator, the radiater 
e$11 anid head lemps were dea@aged, She uteerdag rods ao dausgeé that 
they weuls nos surm, “As windehdeld broken, ang the (reme of the ear 
amg @@riein so-called Kormy banig thet he employed said “oodleawn 
services Ca. o@ repair the eax ab ita place of business, and whieh 
COMpeny Wis Ongaue in tac business of rupadrimg cutompodice in 
Chignge and known tea bim ay being so cugeged fer abou: five ¥ERESE 


that the company towed the gar ii,p Mace the repadra ea it and 
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rendered sim the billy ond $met he die not heve amything repulsed 
on the ear thet nad not been dewagead in the collision. There is 
nething in the evidence, imtreduced by aither glaimtiff or defend- 
amt, or gupearing from the faoe of the bill, to caet ony suspicion 
on the trancaction between plaintiff em the “qudlawm “erviee Co. 
in view of the recent decision of our Jupreme Court in the cose of 
Sysles w+ Ustheson, 355 TLls 269, 27h, wo think that plaintirr 
made a sufficient poine fecie/as te the demeges he had suffered ap 
& result of the ¢ollielom, and thet the trlel court did not arr in 
admitting in evidence the reesipted bili. 

The judgment of the Municipal Court is affirmed. 


AYP IRMED « 


Barnes, ss de, and *‘ganian, Jee, Gortare 
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BA. JUSTICH GRIDLEY DELIVERY THE OPINION OF THE COURT. 


On Feprusry <4, 1927, a Jucgment by cunfession for 
el551e25 was entered in the cirenit court against defendente 
upon thedy promissory note for 01210.43, dated October 25, 

1926, peyable to plieinsiff's order fifteen days after date, 
with intercst at 6 per eent por annum after date. The judgment 
is made up ef the face amount of the note, accrued interceat and 
attorney's fees. On Zerch 7th, during the some term, cefendantes 
appenred and moved that the judgment be opened and tant they 
ve permitted to plend to the merits and sleo file a ples of 
eet~-ofi er recoupment, supporting the motion by the affidavit of 
Re “e Henke, Gm pra, done, after a heoring, the court denied 
the motion, and the present appeal is from that erder. Yo brief 
hae here been filed by plaintiff. . 

| The only qucetions for our determination are, «hether 
the effidawit states such facts, distingulzhed from conclusiona, 
ae Ciselose « meriterious defense to the note, and whether the 
éGefendants heve uny proper claim for a eet-off or recoupment. 
Ve have read the affidavit and are of She opinion thas 15 does 


not sufficiently ahov upon its face such a defense, or any right 
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of set-off or recoupment as agaimat the amount of the netc, and 
that the court properly refused 50 open the judwment.s Wo useful 


purpose will be served in here recitine the ateterente made in 


the affidavit. ‘geordinelys the order appealed fram is 
affirmed. 
ASE DARE I e 


Barneg, we dep and Senamlan, Joy gonaur. 
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MR. JUSTICZ GRIGQLEY DSLIVERKS THE OPINION OF THE COURT. 


Om Jume 1, 1925, a judement by confexeton for 875, 
upon a written lease, “ue entered ageinst defendant. Plmintifr 
Clisimec thet there them was due Kim for rent under the lenge ¢5C0 
~ $150 for a balunce duc fer the month of June, 1924, and £350 
for the month of May, 1945, ttorney's fees te the smount of 
295 were included in the jucgment. “ubesequently, om defendant's 
motion and supported by hie sfficavit, the judgment ean opened 
and it wis ordered that acid «fticawit stand es an affidavit of 
merite. By the lense, cuted Herch 3, 1944, plaintiff, as lessor, 
dewieed to defeniant, «s lessee, from -pril 1, 16:4 to April 36, 
192$, certain stores, knewn and numbered os 5447 and 3449 “eat 
Roosevelt roud, Chicego, to be cecupied for an automobile show 
and galesroom and xutomovile a ecegeories. The Lense contained 
the uausl covenants anc thert wee a2 clause providing fer con- 
feeaion of jucgment for rent cue and umpeid., The defense, as 
alleged in seid affidavit end subsequent amendments therete, wee 
to the effect that defemiant hed paid all rent due up to and 
imnelucing spril, 1925; thet he vaested the premises on opril 29, 
19253 thet because of curtain happenings, set forth in consider- 
able deteil, he was “constructively evicted" from the premises; 
anc that he did not owe plsimtiff anything for rent on the lease 


for the month of Hay, 1925, or thereafter. On May 27, 1927, 


whe tates 


wife 
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the cause wae tried wefore a jury, reoulsing in a verdict that 
“at the dete of the rendition ef the judgment by confession in 
this csuse there was due from defendant to the pleimtif’ the eum 
ef $500." After the verdict defendant, upon leave grantec, flied 
@ sQ~-called additional ples (hereimefter referred tej, vhioh eas 
overruled, se were his motions fer a new trisl and in arrest of 
jucgment, ame on July 3, 19°07, the court entered judgment agreinat 
éefendunt confirming avid jucgment entered by confeweion but only 
te the extent of $800. From thie judgment the present appeal is 
prosecuted. 

it ig stated in the bili of exceptions thst upon the 
trial plaintiff mode a prime feeie case by introducing the lease, 
ete.¢ thet thereupon Aetentant amd his witnesses teatified 
*relative to the claimed comatrouctive eviction of defendant us 
#et forth in his sffidervita;” and thet whereupon plaintiff and 
his witneases “denied that omy acte of constructive evietion had 
taken place.” Ho teetimony whatever ig vet forth in the bill, _ 
and, becouse Of the verdict and judgment, «« must presume that the 
evicenee wes insuffieient to sustain de endant's guid affirmative 
defense. 

The will ef exeestiens further diseloeses that, on June 
24, 1927, while defendent's metiow fer a new trial wes pending, 
he filed «aid «éditional ples (set forth in the 6111) wherein he 
etetes thet 16 is “in the mature of 4 plan of ras adjudicate.” 
ame prays chit upom a conaidcration thereef "judgment may be 
randercd fer ooefendant non obetambe yeredicte.” He then avers 
that om jume 9, 19:7, in another suit between the some parties 
in the Sunteipal court, Noe. 1781282, brought by Plainsif? ageinst 
defendant to recever rent for the same premises fer the month of 


June, 1925, and im vbich eait the same defense of constructive 
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avigtion was set up by defendant, there was a verdiet returned 
agsimat plaintiff; the. om dume 17, 1927, a jucgmeat was antered 
thereon aguimset olininiigfj whit eaic jucgmenmts etends in full ferce 
aes 


and effect omé unreversed; sac thot ine same ia res adjucioata of 





the present suite 

The bill of oxesptions further disaleaexu that om duly 8, 
1929, the court conai¢ered edd phen amd suled that the mitiecs 
and things therein sot forth “were not regs adjudiveta® of the 
present sulfi and entered the jucguent nov lnvelvede 

#9 are of the apinien thet the cowri did mot err da the: 
ruling. <émé further discussion of the juestion is unnecessary te- 
@auge Jt sgneare from tha rocerces of tads appellate eourt that the 
queetion is nav, so to epceak, an ecademio onc. The recerds dige 
close thet from said judgment remdere¢ agedmut pledmaeiff im enié 
suit im the municipel court, Bo. 1742582, he perfected an appeal 
in thie uppeliste court (No. 32,174); and that, om Februsry 23, 
1928, the third division ef this eppaliate cours revereed eaié 
judgment ageimet pleimeiff andi remanded the cxuse with ¢ireetions 
to the Kunicipal court te expumge eaid juégment from ite recerds 
end to reinstate end put in full feres anc effect the judgment fer 
$400, rendered exsimet defendont by confession es Tune Loy L9h5, 
and in fevor of plaimtiff. 

The jucgment rendered by the Uymicipal Court im the 
pregent euit om July §, 1927, de affirmed. 

ASPIRMEL > 


Barnes, *. Js» ami Seanlan, J., comcure 
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tm Secember 24, 1592é, plaintiff sued defencant to 
recover the orincipel cum anc aecrued interest cue on ccferntant’sa 
promiasory note, cated duly 23, 1926, sherein, fer velue received, 
he promiesd tu pay to plaintiff's ercer 51266, thirty days after 
gate, with interest «tb six per cent per sanum. The defense was 
that the mote Asc seen given witheut samy geac or valeable ean- 
eigerstion smi that éefendant wag net indebted to plaintiff. 
There wac « trial witheut « jury in Julg, 192%, resulting in the 
court finding ths leswer agsinst plaintiff and entering s judgment 
agsinst it fer costs. This appeal foliewed. Defenéant Kae not 
filed « brief in thie appeliate court. 

On the trial, after cluintiff hed intrecuesd the note 
im evidomee anc rested, defendemt testified im his een behelf, 
amd Snmuel H. Sertin, preeigent ef slsintiff, testified in 
rebuttal. she fellowimg facte were disclosed: Im the year 1928 
and prior thereto plaintiff bad businees dexlings vith the fower 
“quipment Company, am Iliineis cerperction, of <hiech defendant 
Was presicent and ovmer of one-half of its capital stack. ‘The 
Equipment Co. gave its note fer £1260 so glaimiify for merchandise 
purchssec. This nete #o5 renewed gevernl times - ¢he last one 


teeing a minety day mote for suid sum duc on Dccomber 23, 1925. 
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“hen this note mitured defendant, a8 pregicemt of the Suuipment 
See, agked Martin to remex it, buat the Intter refused to do so, 
saying that plaintifr either santec the mate paic or a note 
sigmed by éefendent, incivicunily, im lies thereof, to be paid 
within « short ¢ime. Thereupen, in consider tien ef the extension 
anc the esneclistien of the “quinpeent Co.'s mote, defendant gave 
his indivicusl nete for eni¢ sum, bearime six per cent interest per 
annum from date and mituripe om Eareh 29, 1926. ‘Hen this note 
matured defencemt paic the acerusc intercat cus thereon ami gaye a 
renewal note to slsintiff for 1260 «t+ the wame rate ef interert 
and maturine on dune 5, 1926. sefendent dic not pay thie note 
at maturity, but on Jume ©9th wrote Mortin in part as folloxs: 
"I received your letter of the (Srd imetant, enclosing netes for 
Bhs Old Powsr Squipment Co.'s imebtecness. I am enclesinge cheer 
for the interest snd nes sete fer thirty degu. * * I am about 
.réacy to sicn a contract fer a bis property, and will need every 
Goliar I eam spare 16 get the desl ctarted. I beliewse thet I can 
give you the eatire amount sithin chirty days, amd thue get the 
whele matter eff the books.” slxintifY secepted this reneesl note 
fer £1260, payable to ite order amd due en July 26, 1926. “hen 
thia note matured defenmcamt did met pay it, but tendered the «cerued 
interest enc the renewal note, mow sued upen, both ef vhich slaintirf 
Bece pted e 

Umder the facts se thick it clear thot the note sued upon is 
supportec by a good am valueble coneiderstion, ané, accorcimely, the 
ducguent of the Sunicipsl court in reverse amé judgment is entered 
here in fuver of plsimtiff anc age inst defendant fer the aum of £1260, 


amc interest on snid eum frem July 23, 1826, «t the rate of six per 
eent per annum. 


AGAINST DOFUMDAMT. 





Barmes, ©. J., and oGenlan, Ja, COBCHY 
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finé ag ultimate facts im this come that 
defendsnt's note, aucd upon, se sxecuted ané dslivered 
te plaintif? fer = good send valuable consicerstion, and 
that there ig due from iafendant io slainsiff on 2zaid 
mote the sum of 21260, together sith interest thereon 


at the rate of six per cent per annum fron Jaly £5, 1926. 
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BRBEST SAUNDERS». \e A 
Ap pe liant, ~~“ 
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PDEAL FAGR CIRCUIT COURT, 


ee 


We cook COUNTY. 
Appeliees. 


ME. JUSTICE SCANLAR DELIVERED THE OPINION OF THY COURT. 


On Deeember 16, 1916, the “teckwen's Trust & Oavings 
Bank fileé «= »ili im the Cilreult Court of Cock County against 
Emilie Sastman, ‘rederick Sastman, June Zagtman, the defendant 
in the instent esse (mows June £. Gsterberg), ct ale,-to fore- 
Close a trust deed given vy the defendants to secure the pay~ 
ment of [900, evidemced by their principal promissory note dated 
August 23, 1967, and by six interest notes of [297 eeeh. The 
principal note was twice extended and new interest notes given 
om @ach eceseion. The bill alleged thet default had been made 
in the peyment of an intereet nete for [27 ¢ue August 23, 1916. 
The complainant in the instant case fe a lewyer, and the cefend- 
ant Jume &. Osterberg rotained him as a acliciter to enter her 
appearance ami to represent her in the foregoing procecdinga. 
In the answer of the gnid defendant in that case, filed by the 
complainant as her seliclter, the defendant denied that default 
had been made in the payment of the interest note and alleged 
that on or about September 20, 191¢, the defandant tendered so 
the complainant the sum of 27 in full payment of the interest 
due August 23, 191¢, amd that the complainant refused te accept 
the said poyment and to cancel and return to the defendant the 


interest coupon. mn April 11, 1917, a deeree ef sale was 
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antered, and on May %, 1917, the prowlsen gole for (123286. nm 
Amguat 8, 1918, the certifieste of asle was purchnacd by tre 
complainant in the imatemt cere for (l8Shed%, and on Hovember 26, 
1918, he ascigqmed the eortificcete to the dafoncomt anc a master's 
éeed was ipeucd te her. At that time the defendemt paid the 
complainant $200 cash and exccuted twe trust dceda, one for FLO 
and eamother for $450, and «at the onme time the defendant and her 
husband executed and delivered toe the comploinant their two 
promissory notes, ome for $400 and ome for 01000, paysbdle to the 
order of themselves and oy them indereci. The (495 note was due 
Bevember 27, 1i9l¢, and interest «< six per cont wae paid on the 
game te November £7, 1923. The bill te fereelege im the inetant 
“proceedings won fileé fubrunry 28, 1922. Tae case waa referred to 
a master im chaneery amd? after « hearing the meter reported to 

the chancellor that there wna then due and owing toe the complainant 
upon the $400 note and under the terme of the trumt deed,» $593.60. 
Certain objections to the muuter's report were mace by the compininant 
ANG bie éefendamte, and thi acme bearing becom overrulesé ty the manter, 
the mattcr came on to be heard before the chancellor, anc Shere- 
efter a ccorec waa entered in «hich the tetal awount cue the 
compisinant wae Timed mt 9310.58. The cowoloinant ase proseouted 
thie agpeal. 

The complainant contends thas the eourt erred in deducting 
from the amount claimed by the cowplainent 2275, ané alee in aot 
aiiowing nimwriain eredite te which Ke claims he was entitled. 
in disposing of these contentions it will be necessary to refer te 
certain findings of she gaster smc the chancellor. 

The master founc thet the complainant failed te agpear 
before the master to wham the Steckwen's Trust & Savings Hemk 


case had been referred and thot he out im ne avidenee in wuppert 
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of the anawer of the defercant filed by sim im the said causes 

thet he did not adwige his client June Omterberg when the sale 

in the said enae waite take place anc that she wae thus ceprived 

ef an opportunity te bid in the property at the aale; that he 

aid not sdvise June Gsterberg of the etatus of the cane until 

the time for redemption hed expireds that a certain note for 

2178 paid by the complainant in the settlement he mace with the 
seid Bank was not an obLligention of the defendant June Osterberg 

and thet the latter never authorized sim te puy the said $1753 

that if the compleinsmt hed advised Era. OGsterberg ac to the time 
of egaid sale she could have bid in the property “anc saved the 
£176.00 whieh the compluinunt ofterwerds paie to the said Bank," 
and that bed he advised Mre. Osterberg to redecm the property from 
the sale “he could have enved the $175.05;"% “that the complainant, 
Eraeet Saunders, fadiec to do his whole duty by Kie client, Eras. 
Osterberg, the defendant, in this enuse, im thet he dic mot put in 
any evidence in the Stockmen's ease im suppert of Kis answers and 
if he hed put in some evidence and preveiled in his amewer he would 
have defeated the foreclosure quit ami saved the defendant consid- 
erable expense ;" and the exoter found “that she eaid $176.00 paid 
by the complainant to the Stockmen's @ank at the time he progured 
the Master's Certifiente im anid enuee, should be borne by the 
¢omplainant." The chomeeller sustained the meester in his findings 
as to the conduct of the complainant in the Bank case and alee 
esusteised him in referenee to the $175 note. The chancellor further 
found thst an item ef (30 that the complainant gaid the Rank as 
interest on the note for $175 should be borne by the complainant; 
the chancellor further found that the defendant had paid to the 
complsinant interest on $205 (2176 plus $50) at the rate of six 
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pet cent from EKevember <T, 1f1a, te Hevembey 27, 19235, amounting 
to £61.80, and that this smount shoulé net be borne by the defend- 
ante. We agree with the chancellor in those findings, 

It appeara in the evidemece that en or sbout September 20, 
1916, the defendant Jane Ostearberg tendered te the Steckwen's Trust 
@ Savings Sank her cheek, drawn en her account in thet bank, for 
S27, in peyment of the interest cue suguet 25, 19163 that at the 
time she made the tender she hed on deposit in her name in thet 
bank five or eix hundred doliare; that the Sank refueod ta accept 
the check in payment of the Interest notes thet prior to the filing 
of the 5111 of forevlosure by the tank Mre. Osterberg called on 
the compleinent in the ingtent esse and informed him of the facts 
in referenes to the tender, and thut the cemplainamt agread tea 
represent her in the matter, thet Mra. Caterberg left with the 
gomplainant the anid chegk and that 4% thet time there was a eredit 
te her account in snic Bank of five or six hundred dollaraz that 
the comploinant kept the check but Si4 Mothing thereafter in che 
way of attempting to adjuaot the matter wii the Bank befere the 
foreclesure euit *22 brought. 

The compleinent contends thet when the éefendant executed 
the $1000 ané $400 notes in payment ef the nesignment by him of the 
certifiente ef sule, thot the giving of the notes constituted an 
account stated, behing which the defendamtea cannot go. There ie no 
merit in thie contention. Under all the clrewestanees of this 
ease the couploiuant eanmoi interpose the rule of law for «hich he 
contends. We knew ali of the facte releting to the claim of the 
Samks Nis client, the defendant, did net, and she trusted him, as 


she had a right te Jo, te toke enre of her interests. He files 
his elaim in a court ef ecuity amd he east de equity. 


The complainant further contends thet if the purchase 
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ef the certificate by the compliment was improper or wnauthorised 
by the defendants, that the defendants subsequently ratified the 
purchase. “het we have heretofore said in reference te the lest 
contention woule secm te be a cufiicient anewer to the present 
one. 6 might acd, however, thet up the preef shove thet the 
complainant cic not cilaecless gil the facts im reference to the 
gettiement thit he mace with the Bank and that the defendeni June 
Osterberg in sciing a» ene Gil was governed by the -cvice of Ber 
lawyer, the complainant, “He cecirine of vratifiontion ¢ees not 
apply 

We Mave carefuliy stucied the recert in this case te 
éetermine if there was ny merit im tus ether contentions ef the 
complainant, and while it is probable thet the complainant 
might, in aa orcinary Sereclosure proseccing, be entitled te a 
few small items thas have not been allowed him im the decree, 
neverthéleas, uncer 2ll the feets ond circunateanees of this ease 
we feel that the net amount ellowed hie ie eecrtninly as satch ag 
he hae © right to ask ejulty t6 svurd Sim, snd the dee«se of the 
Caireuit Court of Cook Coumiy ie therefore affirmed. 
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Barnes, Fe do, and Gridley, Joy Cormeure 
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Bi. JUEPICS SCANLAN DULIVERED: THE OFINIGR OF THE COURT. 


Ohearles Gleen and Juunie L. Gleaon, plaintiffs, sued 

Bdward I, Sustburn, defendant, in the Sunieipal Court of Chienge 
in am action on contract. The case by agrecment was tried by 
the court without «a jury and there wae a Finding against the 
defendant, and the pinintiiffs' damages were sesegsed 2t the sug 
ef $404. Judgment wos entered om the finding emd thie speenl 
Followed» 

‘Phe only assignment of error argued by the defendant 
ig that the court erred in rendering judgment for the pigintifis 
ana egainot — defendant « 

Yhe defendant, (dward I. Sastburn, amd Hattde Se 
Lastburn, hin wife, were the owners of the premilscu, 4649 Sintnrop 
avenug, Chicage, Tllimneie, which were impreved with e threo-stery 
brick building. The plaintiffs were in poseeauien of the premises 
umier the terme of a written lease covering a period of fiwe years, 
from Zay i, 1925, to April 3, 1930. Under the terme of the lease 
they had degosited with the defendant ans hie wife the eum of Guco 
ae eagcuriiy for the paywent of the last month's vent. Sy clause 
twelve of the lenses the Lesneta oagreed thot the leeoorsa migkt 
terminates the lease at smy time fer good enc aufticient reason by 


giving to the party of the agecond port niaety dayst notice in 


writing “and the sum of two hundyod deliare (Sai .Q0) ag 
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Liguidsated demages, which notice together with said two hundred 
deliars shell be in full of and for all damages and compensation 

to suid pasty of the asecomd part, * “ It is siili further mutually 
agreed thst party of the firet part will not exercise such action 
unless they decide to dispose of the property py sale." 

The theery of fact of the plaintil? was that the cefend- 
ant and his wife bad an epyertunity to evil the premises at a very 
favorable price proviting that the pleintiffs would move from the 
premises; thet the plaintiffs at the instance anc request of the 
defendant and Kis wife yvaceted tne premises en April 23, i426; that 
the defendant and his wife promieed the plaintiffs that they would 
returm to them the $400 if they vould wacate; that the defendant 
and hie wife eould not sei] the premises until ths plalveiffes had 
vacated, ané thst after the plaintifYs nad mevedc from the premises 
the defendsnt and Rig wife wold ta one Henry Clerk the premises for 
$22,000, and that the defemdumt and his wife, in their dealings 
with the agent of Clark, stated “that tae lenee called for an 
expenditure of §40°5 payable to the tenant, if the istier was te 
move outs" thot after the pluinviffis hed moved from the premises 
and Clark had taken possession of the asme, the cefendant and his 
wife refused to pay to the plaintiffs. the 5400. 

The theory of fact of the defendant was thet the plein- 
tiffe did not rowove from the premises at the instance and request 
ef the defendant and that the plaintiffs abandoned the premises 
on April 27, 1026, emd thot she delendant newer terminated the 
lease. Ho point ia mace by the defendant that Aiea wife wus net 
made @ party te the suit. Whe trial court found the iasues for 
the plaintiffs, and after a very cnrsful considerntien of she facts 
and circumstances im thie ease ee ere oe tiefied thet that finding 
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fne defendant contends that the pleintiffa't statement 
ef claim wae drawn on the theory thet the dofencdont hac cancelled 
the lease ané that the burden wis om the plaintiffa te preve this 
allegstion; thet "s e«ancelintion must be im exact accercance with 
the printed leage," and thet sherefora, aa the evidence shows that 
there was no written notice of a camceliation, the plaintiffs’ 
ease falls. It is a auffielent anewex to thia contention to say 
that it is z well-catavlished rule ef law that a condition of a 
contract under seal may be released by parol, (See solf ve Ladd, 
280 Ill. Appe B12, 317, and cases cited therein.) Horeover, as 
the plisintiffs waived the formality of & written netice, and as 
the defencant snc nia wife accepted the aurrender of the premises 
by the plsintiffs, and aa the defendant and Ris wife for their 
OV purpose anc profit gnused the plaintiffs ts waesnte the 
premises, the defendant #1t1i mot new be heard to urge that the 
formaiity of che written notice was not observed. 

The plaintiffs’ elmim is « just one amd the judgment 
of the Municipal Court of Chicaso is affirmed. 

AFFIRMED» 


Barnes, Pe dos and Gridley, Jey concur. 
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JOHN KIRBY, monies i j 
Appellee, ty . 
) APPRAL FRO MUNICIPAL 
¥ * ; iia 
) SGURT OF CHICAGO. 
BER GOLDoCcHLAG, } 


Appellant. 


BA. JUBTICE SCANLAR DSLIVERED THE GPINIGY OF THE COURT} 


Jone Kirby, Blaintiff, gued ben Zoldechlag, defendant, 
im the Municipal Court of CShicage in an action in tort. The 
plaintiff alleged that he was induced to purchase a used Sarnex 
automobile by fraud and deceit of the defendant. There wee a 
trial before the court with a jury and there was a verdict 
rendered finding the cefendsnt guilty as charged, and assessing 
the plaintiff's damages at the sum of 6525. Judgment was 
entered om the finding ami this appeal followed. 

The evadence for the plaintiff supported his clain. 
The jury have found the issues in his faver anc after a careful 
conelderstion of the evidence we feel that we «aule not be 
duetified in disturbing that find ing » 

fhe cefemiant contemds thet the coctrine of saysat 
emptor applies te the present coge. It is a suffieient anawer 
to thet contention to ony that thst dectrine does not apply if 
a Gase of freud ond cecelt, umder the lew, is made out. 

The defendant next contends that the contract in the 
inetent ease wos reduced to writing and thet ell the preliminary 
hegotistions were merged in the written contract and that as no 
Warranty was steted in the contract the plaintiff fe now precluded 


from asserting thet there was fraud and deceit practiced in the 
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sale of the sutemebile. “ese find no written contract between the 
parties in the present case, ‘6 the time ef the sale the cuefend- 
ant bended to the plaintiff? whet pusperte to be an invelce er bili 
for tne autewebile. Thia invoice or b12i hae neither the form 

nor the eesentisle of «a written contract, bul even if 13 could be 
held t¢ be one, nevertheles#, in a vase of fraud amd deeelt a party 
may ehowy the false representstione that induced him to enter inte 
the writiwen contract. 

The defendcamt mexs contenéde thet the avidenee fnile to 
ehow that the alleged false representations were known to be false 
by the defendent and made vith the imtent to deceive. It ia, of 
eoure¢, true that the cleintil? must preve thst the allegec false 
réproventationsa were kuown to be false by the defendant and made 
With the intent to deceive, but he uny @utablish these necesaary 
elemente in hile gase vy direct or circumstantial «evidences The 
jury heave found Tor the pinintiff im that regard and we de net feel 
juatified in cdaturbing that finding. 

The defendant next camtenda that the verciet is manifestly 
ageainet the weight ef the evidence. “© earnnot se hald. 

The judgaent of the Municipal Court of Okicage is 
affirmed. 
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IGBATS SCHYARTS, i 
Appe lies, } ASSRAL PROM MUNIGIPAL 
} 
Ve } GOOnT UF CHLGAID. 
H 
LOUIS HOLGMAN, 
Appellant. } 


MR. JUSTICK TCANLAR DALIVER’D THR GPINION OF FAR COURT. 


The sisiniiff, lemeat« Oehvarta, in the Maniecipel Court 
ef Chieago, in an action in contract, eccursd a judgaent by con- 
fession agsinst the defendant, Louis Solsman, in the eum of 
$1282.23 on a judgment note executed by the defendant ami dated 
duly 3°, L026. Later, om motion of the defendent, he vas alloxed 
to plead, the judgment to stamd sw mecurity. Thereafter, the 
defendant, by leave of court, filed a net-eff in which he elaimed 
that there was dus him from the plaintiff, after sligwimg the 
latter eli hie just erecite, etas, the sum ef 52534.90. The case 
wee tried o«fore the court with « jury and a verdict woe returned 
finding the iscues fer the plaintiff and agverning Kia damages 
at the sum of $1292.23, and further finding the lasuce agninst 
the defendant on his set-off. Judgment one entered on the verdict 
and thia appeal followed « 

The defendant contends thet the evidence does met suppert 
the judgment. —¢ cannot agree with thie contention. 

tne defendant contends that the oourt erred in admitting 
certain evicenes whieh, the defendant arguen, merely tended to prove 
efforte by the defendans to obtain a settlement with the pleintirf. 
the defenient did mot sex fit to emi our attention, im hie original 
brief, to the evidence of which he complains. Im hie reply brief 





h 








‘ \ aR ie 
F A 
oe . i! Base: 
oy ras % re Wy ge : 
: he i aC 4 17), i. i Ps ee I 49) 9 itso), 
Age | Ns oO ds Wy Le 1h MRO Aas tas 200 Rs a MN hy MARTA Oe A AG UR Pat een 
0 Ox @ 7 ? ) sis 
Beat bs haere yles ee ull haan eS) SRB OR Oe 
3 ” 


4 4, BS, Be, PARE He is Rhee (i 6 Ratan 


0H ROR, StAeT 
ged er m 


Le ama a WR Aaa 


tet ai pappengnanepit | 
stualboags | 





LAER DR DAR 
nOERG Re OE TR 


ne 


= gina cis 


ay ‘i ahaa ty ii “eet 


at Gay FO WEISe RY COR ATL, RAAB seventy sie 
ie Aw if iS 
ut eid nb snares? stony “ Miiatasg ont 
ve CS Re Mah geste. Bh ge =m Rd 
;# Sermee ooraeo at m9 8 2 ta epantdd 2 
ae 1 init a Ta a. : 
te Bed ‘ee ak atawaatt inet sdusbasten wkd bhi ‘mo Lemo't 
HERS da ll al Re Git ga NER i 
one wi poawovre von ‘sous, & he Bhs SORE? 








ds00!  taalais 








ont ee dee 











badteh bis fais 95 





siuniin as ay tad eth *» aokdem ag ued seSeL ,o8 





158 MLL ET RERE 


RERE i Se ee By Sone Poe i 





at) tai Poanenelt! shes ws bate ‘oo ema bat, asl Revers “ | 
ipa iy * iN, Bayly pera Met ; 
hiwhoto od olde we Berto * ‘bn re saHae ‘40 week bra ee i 


“ges met watle ‘gents erate minty eda mor? aa ‘wh eae we exnds dadé. 
: Wath Peay 
tt att oy AG bl ia edd esate Latitos soul, whe im unddok 












, ‘homens o | sen dokon ow a baw ot 6 ite ‘rune oa mietnd bwkes ‘ane 
Dis Seiad ae pa 







ducikogn wi ‘tpn wet anita? coat owt “tn : as te ae tt te 
fokoney of9 Co hegedam, ane fn Monday abt mo Sandavteh oft 
| + Sowa Lio? Longa ates a 

eeyern JOR Hoo Satehd ee oA ‘aaa wines event at att UR 





Ah fs RR sai sey Ry. 


suki nidarcey eina ‘make esrpn. seouuees ow -smemgtit ox 

gah timhn wi bovte fume aldo dadl edkeednes inabaotes act 
wYeRy OF bedrest elton stewate dada tes gal! caledaler anmenave ntadees 
oPiddatany wals Ae kw dawnalitee s aketdn og inoew ted wots w atzorre 
Lombgt eo ake ob onind dra. its “0 Liao a9 481 owe dom bee amo bed ont i 
Yeted yiget af at .aslal ydeats oat shod sive ‘he sooonkve ont 63 ‘vtokme 





aQe 


he citee ue one instance. “his occurred curing the testimony of 
Tgnats Sehvarts, The defendant contended thet the nete in question 
gone a mere accommodation paper om be demied o«ing the plaintiff 
snything oo account of the mote, and the court admitted the testinony 
in question on the ground that it tended to preve an acmisalen by 
the dufentant thet he owed the amount of the nota te the plaine 
bars » aie thas be would say the anme in inetallmentes omé that he 
ouly asked fer ferbe:vyance in the matter of payments. ‘fter a 
earéful exeminstion of the evicence in question we think the 
ruling of the court wae correct, and waile the counsel for the 
defendent etrenugusly erges in this court thot the ruling of the 
trial court wean erroneous and that t.6 evidence in ouestion 
werdougly prejudiced the defendant with the jury, in the trial 
¢ourt the counss] mece but a formal objeetion to the evidences and 
4t woule seem ae though he raequiesecd in the ruling ef the court, 
for thereafter several other witneeces cave tectimony of «a Like 
kind and «without objection by the defendéante 

The defendams argues ot some length that the verdict 
is manifestly agnines: the eeight of the evidenee and unjuat, 
but after a osreful examination ef the record, we feel satisfied 
that we @annes agree with thie contentions 

The judgment of the Kunieipal Court ef Chienge isa 
affirmed « 

LPFISEES « 


Sarm@a, fe Je, and iridley, +, concure 





Peet 


Se yaonbiawd “uo grin Bertweeo akkt .oemedenk exe aw sedto on 
seieeaus SF GR ons Poke wubeadaoe vanteeteh adf oad Reel atsogs 
VYelivwel: ef9 ghee badnod eX be cegag meth tibaicheanteeye weem 4 nae 
YRoulsaee wis bea Pee aad dow ,odam wee tay demon ne pees 
‘ef nofsainne Be ereng OF febang HL todd Bowe, ols io wok dwany me 
cikatig ae oo saeg ett to deer als bane pet Gacls: vancaeted afd 

ei deus bee ete as hse dats at ome ostd “gain otvew ‘af Souls More _ SRR 

& tedUA .trewyeg ko Coesen AM? Me eome tee het belle gino 

aid Belk? ee med PeouD ad sunsiive ene Raph ao enuiy vec 


aris cee. kena whe soma ase teart8s asm e089 co Rag 


; pt ae ta 
ake Leh ARE Sat mle Site Sst anita ith wonaw evewnosty tmadueton S 
pen “8 SO ath RO See 


MO E5 wes me ak abwe ee corr hate auoanwete eae 3 yios emi 
ts £5 Ma Ri sh ae 


_ kabee ade et vBINS OMe bbw Nearngiiad vals peoknatorg, einnokzen 
‘sae anunnbwe aes ey aehinatca Laure a eure ona tesawee ond sx00 


co Re RC ci Hy ee 
eo riren anti ba) gab tars wed aa nnoweke nea wel Hawes ww mboa akvew ak 
eR RN (% aie 


ened ete reannk 3 ued ere nay nuenonaiw xodve kevorsen aiaconeus tot 


Bae peed Roe ay foe 


) obi ange eda “a: natavogie haere ng cot 
dozoxey ads does se gated an ta naseysen tease 2ob | 
a danehos aay samenays we fe) tig waht eaten eseottnoe 2 
aE PARES ae KOE aw sbtonee aunts ie aud tate sures a Be iy 


Sassee fi ayy 
ered dasy deme abs sods oomms gone fee ¢ale 





ak eget te osoed Sogdotoull aay oe Swen ont 
y a 4 5 — 


ee ERA ai 
epnIng pe wai te 


+ tusHoe ob eng abad boa baat gt pel 


aR 
i et Se a a 
“oS wae sie: 


Laie. Aiea toa tan) Wa! Saal 
LOA) TCE Ba RRR 


a a eu gee 


peate'he 6 onde 


4 





SRR Tar 
i 
{ 
Faas 
) 
Rr 
te @ 


369 += 32310 


ESE 
H 





PRANK BLAKE, by hie next friend | 
and mother, Nathilda Silaxe, . 
Appellee, APTRAL PROM SUPERIOR 


¥s GOURD, COOK COUNTY, 
URICAGO & CHT TOWER RAILWAY 
COMPARY, a corpors tions 

appe Lisi ts 


ee ee ee 


MBo AVSTIGS MOARLAN SLLIVARLS THR OPTION OF THE COURT. 


#eank Blake, Wy Bie next friend and mother, Mu thiide 
Blake, plaintiff, sued the Chtenge & Teast Towns Sadilway Company, 
& texporction, defendant, ta the “ugerdor Court ef Cosk County 
in an sction im esas. There wae a trial Before the court with a 
jury and s veruiet returned Sincing the defendant guilty and 
auseaging the pluintifi's damages «bt the sum ef 210,000. Judge 
mont wae entered on the wearsict aad thie append fTollewed. 

The defendans operates « deuble track atreet radlway 
line on Lake «treet from Buywood ta the enst voundary of Unk 
Park. ‘(he sccident in question happencd on tuot street im the 
village of “iver forest between 6 amd ¢ o'elwck ot night. lake 
atreet - running eset «amd weet - is a state arterial highway upon 
which there ia heavy traffie. The defendant operated ita east 
vOUnG Cate on tht souih track and its weet bound care on the north 
trnek., At mome distence east ef the seene ef the accident, public 
street improvements cuteed the defumiant te imatall « temporary 
Crossover switeh by meane of whieh 1t wae able to operate its 
cara in the customary waye The progres< ef the improvements 


hegeesiteted tae weaving of the crossover te a point co the vest, 
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adi ¢uring tac afternoon of the day of the acoldent Lt wes ree 
served bus Lb eos met placed in ite new position umtdi the day 
fellowing she sevident. The cufendent oporateéc only tive sare 

on the anke etrest Lippe thet evening cond when @ Gar wae EaRe 

wound 16 wes epermted on the morth teock. ‘hertliy bevere the 
gocident the gleimtiff, = bey obeul alcheen years of ave, met 
Rabert Timme, avous #ichtecn yearn ef age, at the corner of 

Rarlem avenue end ‘ewt luke street. The glaimtiff hed Been te 

the Fe @e Ue Ae Gymnasium and cfter leanvine thera wolked with a 
mumber of bers te the peimt where he wet Siam. Themes kad with 
him a motoreyele thet be Bad juet bousht smi be lavyited the pleine 
tiff te take a ride with him. The claimsirY cot on the mohoreyole 
"sitting oa the gua tank; |aat on 2cft efide of materayela with wr 
lege Ronmeing dewn renting on the fouthoard on Left side, * * held 
on to eides supporting Baek with Left bend, amé Keld vicht hand up 
to mobereyele on brackets fastened onte Tram there.” Timme 
Operated Che motercycis and they grececded westeard om Lake street. 
Befere they renghed the place of the accident the reed Barrows 

and at Gere were perked slum the north wilds ef the street Time 
went onse the werth or weet vound ear trek amd continued in this 
poultion until tio tiae ef the colidsien. There w¢ a ¥ord/ going 
weet om the some trick and agout fifteen feet in front of the 
motoreycle. From tae testimesy of the moterman on the car im 
queation it appsars thal Ghera Was alge anether eaute procecding 
weatiord that wou diveetiy in front of tue Ferd and tunt Just before 
the sesidemt turmed 69 the nerth am oui of the Weck. Them the 
Ford sudcemiy “skidded gui Se the north," “alwout an two whoele,” 
ama hit the worth curbj the atreet eax “Just misaing the rear 
fender of the Yord.* As the Serd Surmed to the nerth the plaintiffs 


enw the street gor far the fhreth tine. Ti wae them about fitteen 


we 


thal dh SMAREOe ME, GO eh OS OO memes Se ake goalie baw 
| yak one Litany anh iioog wu adh wh Sanadg sort wow acid OTR, 
asses ows Yin sodovoqe dias bee het wd Vduhdine sous ade aabeo stot 
sane aah OR w Reis antag, yakaown nah oa eset ohn old ioe 
at bidokais ah ghee ROE AG aes ola wa aod onage nam, oh bowod 
ex. «wan ‘ke ame ee weodxde, Amina Ko a aa ehats, ‘pote tasbtooa 
Se xaos off to cape le axaeny wondeinge, sn0de-oneah® aot 

OF Mewd Sol Viatalely oa? s«aeatte wind ‘gan ane enmove mel cat 
“ wiky Dadlow ated’ cukweel vite ben mabe memem 0A aft othe X walt 
mehr based ws + Gamat S at sal anew Ihe oe ae aye. a Cea 
neg ota begbend wet ate silexed test burt au sata eiscrtaten ath 





dust * * Vente J%us ne tiedueeoet edt! wo ‘sahsaen web ie td 





ar Sent teyte Post oon “y bebedt eek mado heme gab aesicgi' ‘ein! es ~ | 
Gig etd oma Cine LeOKORL KY wees RO oho tesen oe : 
steotse ofar ay vamos henowwerg ‘yauly Sey etoenesia ety bade: oy 
arom eae wD ties ache te omnia ahd tie font ease, outed ‘a 
queen dT dueenn: eee Ye. wih weston ‘ugh Spit as: ‘Siatamg aad wet ‘te “dor 
eidd ai bometdin> oka Moore noe ome weeW de aed ‘eis e220 to 3 
ena weaow GWU Vawter don ad Yo ome cal shea 2 : oe 
en ee er ee ee licad me tee 
ek nae veld eo eteree awe OMe Le Yao) soe ee mere at 
RRL Den eta WH DaMdene Madar cee oxo grates arcane ‘ee wonavon 
ancient Gaul, dat bar doe a Re Sew ak YAM ORRD gow Sad doe 
one co MONE ike LO Se Nt ae mae ml me SontKnrs | sence wal ) 
“a coutin oat: mp Gebamkes” Yghaimes esd get ke webbie” ghge bien et by 
ee we Bek eh tN, oe Pee oe pee eto aad Abe ba 
RAR Gold AeA NE os Some Oe RE auk RROD, wat te! ‘one 
nope tuvde meds caw #1 sth? SexkD ond doh new seonta etd woe 




















ry 


oF @ignteen feet im Trent of the motercyole and Sho pladatirr 
yelled a warming te Vimee anc the latter attempted te turn te 
the serth, bub a collision oscurred betweem the stweet ear and 
motereycia. Tae plalniiff sun to recever dumgen for injuries 
gustained in thie cecident. The pleintiff ase unconscious for 
two wecke thereafter sad «ight monthe clapaed before he left tha 
heepital. Sach of bis Jege waw brezen in severed places below 
the knoe and his collar bone gn each elde ean fraetured. Hin 
general condition after tho avgicent was uch thet the attending 
physician deomed if ungafe tg asieupt te set or reduce the 
fractures, anc it da glesr that tee glainti’? ougtadnes serdeous 
and permenent injuries au the raoult of the acecddent, but an the 
defendant Haw net weom fib, in ita brie?, to question the smount 
af the verdict we do not deem it necessary ta further detail 

the injuries or the reeulte that followed. 

Yhe defendant contends thet "the court should have 
directed a verdict for dufendant on the evidumee” becwuae “the 
vecord showe mo evicance of cue eare” and “it offires tively 
shese contrivutery xegligence.” The defencant in euppert ef 
this contention argues that “it ie highly dangerous to ride in 
the mighs time on e metereyele gas tonk eitting alidewaye in trent 
of the driver amd hoiding om to part of the framework of the 
handlebars, in thot marmer obecuring the driver's vigion, inter- 
fering with the eperntion of the motorcycle, peaking ecxcepe slmost 
impossible in event of dangex,” ond thot the pleimtify ehould 
heave cnutiomedc Tisme mot to drive tee closely to the Ferd, and, 
further, thot be chowld hawe warmed Bis of the approach ef the 
eteeet cer im time to have permitted the lntter to avedd the 
evlidedon. <# to the contention thet tae plaintiff showld have 
warned Timm in time te aveléd the secidunt, 4% appears im the 


ose 


2 Vike gate cna eee aot wit te teat mk dee? suet ho *e 
ae amend Go Nebgued a netted one axe oul? wa ova ae a pextor 
Spats sts Pewnds oes eewoted horns ew dotekiiee ® su sb cere ee 
BoLeatek Ol sepaah Tore sot a Sexe PESO we aig oat sofocarasen 
“OF opeliReodne naw VIEL OLY wat s deen tome ahsd wh hoekeseid 
ad Vtok go OkOlod hongeli netvanm dys oe Bow sad taws outs adoow ows 
woled esvetg iatwwor ah ae? was syne whe tw doe: ‘shuthqaed 
wht Senda gow sole dea oo coe nelag phe ‘hee wernt os 
quintile ons Jad heee war Jeritoos alt sore nubs tones’ Lainateety 
wily euaboe we Fon GP sQmoLeA eS shana oh homwwt aa koRewll 
ebeksne coubataay Tikbakatg ese doit conte: gh eh “hee aheurtoatt 
ee 4 tee DIE afc WO eleeis le wi obra daveenncaneg, bua 
aommegnae x0h se I omy oo Seiad sek ak ak seo ‘wow “att smohnetod ‘ 
* Ltadem cecttat we ce a ee res I al sorteow outst C 
ehaneet bo fod otter nt ae iin ed 
ove phutea Uuue bE? Seats uRaaniet ‘trees Ho eat On a) 
eHs® omatked Mined 2 ve adit ae dnsatienten not aebbee ® pevoente 
akin» saat MX e8* bos “exam eo Se oan Diy ow nwode weoeee 
ie sreqae ak ‘seinbare tab ae? “seoriey gon ‘queda tetme: ewadte 
fi wher we win tg 2 ae ee ah FR” Deby soar ‘nok daodene whee 
fea e, ee ayenetibe wane” Pens ee okeanaven a we amt ‘oaths whe 
wale tw ana eens eee Ss tray ar AS pabeked ‘theiay wort oa hd 

Se ee vihote by nese wale pikawnede: swiananat eons nt ‘sotteded 
See te apse partes saaeeE todo ed ihe medi coge weit ra ret 
Rikon Vi aimadig oat one Gods dan “yews ke daiewe Pe Shy ® 
abiow chia ‘wt oo “Ekwons eee we hak aw ‘dors seogtte’e ano ea ovat 
set tei Wosemegin ailt Lo mds! Seer! ow oveR axon wit ‘ota evodtotalt 
Be WE ON oF RRR Kale ena Rema wea! ay wake a ‘08 seerta 
wy adangete’ Wed doihaty wid duns mot deo ao gad oy ox “etioank tke 
aiid WN exawaun 12 stuohloan add DhOke oF ene at emai ‘boat 








whe 


preef thet just prior to the egliision, the mobercyele wae about 
fifteen to cichteen feet directly in the rear of the Ford and 
fellesing it whem sucdemly the Ford “skidded out te the norti,” 
made a shorp ture “almost om tee whewls, and hit the nerth curb >" 
the street oar “just missing tho rear fender of the ford.” The 
plnaintiff testified tast he did mot kmow thet the defendant wes 
using the north track fer aast soumd treffie ome thot when the 
Ford turned te the nerth he saw tho street ear for the firat time; 
that it vox then fifteen or eighteen feet in front ef the motor= 
¢ycle "and comingy” that he them yelled to Timms, “Lack out, 

the street ears” thet Tdmme attempted to turn north Dut had not 
time to uske the cleery when She collision cecurred. The motermen 
edmitted that he di4 mot eee the metercyele until the Ford turned 
te the moxrth amd the defendant concedes thet the eur waw “Guite 
¢loac” te the Yerc as 1% turmed to the nerth, and thersfere it 
geema Tecgonably clear that the pleaintift, in the exercize of 
ordinary eare, had mot sufficient time to «-rm Timme eo that he 
might have turmed the motorcyole out of the Yaeke Ae the defend- 
ant’s gare were ord inar ily opexvated im an ecsterly diregtion on 
the sowth track, the glaiatiff bed ao rigst to aasume, at lenet up 
to the time whem he could observe to the comtrory, thot the usual 
custom wen being followed. Certuimiy, it cemnet be Beld ae a 
meatier of law thet the plaintiff! was guilty of negligence for 
anctuing that the dafendant vould elles ite umusl custem on the 
eceasion in queetion. (See Tiley v» Letroit United Tye, 190 Biche 
97.) Theat the car woe preceeding esaterly on the weet bound track 
was a civcumstance thet bere upen the question whether the aotor- 
tam Wea in the «¢xerocise of ordinary care at the time of the 
accident and sive upon the question of the earefulness or negligence 
of the pluintirr. (Werth Chicago “treet Re He Cos ve Irvin, 202 I11. 
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345, 347.) Ag to the contention thet the plaintiff wae negligent 
in ricing on the metoreyels os he dict in BSege vs. Heipern, 193 
Galif. lée, the deeeaned, & BOY, Se acated en the rear fender, 
immediately behine the ériver's gest, hia legs om the left side, 
his left foot Holding emto the rod which supports the sent, hie 
ieft hamd reeting in bis leap, and it woe there held thet the 
question sa te whether ox met the caceased wan negligent in thus 
riding on ihe motercyele woe ene for the Jurys *n Linehan v. 
Boyton, E21 Tiie Sgpe TO, Ye, this branch ef the court held that 
it uae mot negligence por se on aw embier of lew for the cecenaad 
t@ have prapelied hin bicycle while sngther boy wae riding on 

ite Handlebars. That onze is ati autherity againet the é€«fend- 
anmt‘'e imatent comtention. The exse of oimgrorn v¥. (mellenburg, 

@6 3. J. iaw Rep. 15, $20, diroctly aneowexys the contention of 

the defencant thet the phoimtif! wee gulity ef negligence in pet 
wanting Timme that he waa follewinge the Ford teo sclezely. It ig 
there asid: “Yor the appeliante it is strenmueusly urged thet 

the plaintiff by ricime behind the moving truck within « distance 
of eight te twenty feet wus guilty of negligence ger se. “he 
adoption of such a view would result in diaaelrous consequences to 
public travel, by preventing the free ase of our govlic reais Tor 
abl Minds of vehicular traffic and materially impede the preper 
ywimine of vehicles for both business and pleseuree Yor 12 la 
oatter of commen knorledge that conditions of traffie eften become 
eueh that vehicles are neveeunrily ouch cdoser 49 @.ch other then 
eight feet, and, therefore, guct be rum amc guided au to their 
epeed by the vehicles ahend, and 66 densunes such conduct aa 
negligent per se eanmnot be Justified im geod genes. The mere 
fact thet a vehiele ia moving in close proximity +6 a meving 
vehiole ahead anc keeping up with 1: does not of iteelt eomatitute 
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aégligent conduct per ze." “She gewerel public hmve the right 
to use and travel apen tha entire street, including thet portion 


of it om ehieck the oor tracks ore laid.” (Swanson v. Chies¢ 





2 
City By. Co+, 242 Ill. 393, 392.) In connestion with the present 
contention it will be noted thos the plaimtifY teatified that 
“se we come to this viaduet, the read narrows there, and there 
WAA OURS parked lone the nerth elde ef the street there, and ego 
we went onto the ear trnekee"® The quection of contributery 
negligence is ercinarily « question of fuct for She jury and it 
only becomes s question ef law where the uncisputed evidense is 
ao conclusive thet the caurt could errive at no other conclusion 
then that the jnjury wes the reowlt ef negligence on the part 
ef the party injured. (Chicaze City Sys Co. ve Helgom, @15 Tlie 
436, 445.) If there ony be « difference of opinion on the 
queetion, ao that reasonable minds will «rrive a4 different eon~ 
elusions, then it ie «= queetion of faet fer the jury. {Ibid.) 
The jury have found thet the pleintarf wee in the exereise of 
ordinary care for his own asfety at the time of and just prior 
toe the sccicent in question, anc ve feel that we would net be 
juetifiec im disturbing thst finding. 

The defendant, under the prevent contention, seams te 
argue, o% Gimes, that the piaintiff haa failed to prove by a 
preponierance of the evidence that the defendant was guilty of 
negligence. ?he theory of fact oF the sinintiff was that the 
operating of the etrect eny in am saaterly direction on the nerth 
track wae centrary io the defendant's usual custom, and that the 
gervante oc the cefendamt were aware of the domger in so doings; 
that the accident occurred om a state arterial highway, vise, 
Lake street, in the village of Kiver Pereat, and at night; that 
this street hud a heavy traffic; thet the motorman admitted that 
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the weet sound treffic eas “pretty thiek® ee he approsehed the 
place ef the secidemtg that the motorman Padied to ooume the cong 
ee the Gar proweuded slemg the street aud appronched the place 

im guezetion; that the gpec! of the gear, under ell the clreum- 
stances, Was BO worramtedjg tant the motermen, co he approached 
the plige of the secicent, ecw ut lecet Swe sutomehdies proceading 
weetvuerd on the Rerlba irsek,; thct be sew the Siret ome turn to 
the noxth and leave the txaek ac the tar ¢€0% Glosa te diy thet he 
tnem gue tay Sard in the ear track, and thet during all this 

time he did not step er slow dowm the Ger and that it was in setion 
at the time of the eeliision auc ren sbout tuvelve feet thereafter 
pefore 14 came tg & giep. THe slsintiffts tneary af fxct wane 
wupgortad By evicence, and tne Jury by theixy verdict feumd that 


the defemcant vaw guilty ef negligemes, and we are setieficd that 


4@ would net be wercanted in cisturbing that finding. @ are 
entirely umsble to agree «1th the argument of the gsfendant that 


the fact thet the atreet ear woe pres¢edimg, contrary t6 euehomti, 

in en eesterly direetion on the «ext count track, pleyed me materdal 
part in the «¢cidemt. Im our jJucgment ii is « very important 

gh Be Ne SOs We 
Sewin, aupra.) It waa night and the moterman kmew that “pretty 


elrewactance in the ease, (See Borth Chie yz 





thiek® treffic was moving westward on the merts track and it was 
therefore necessary for Ale te ebcerve a higher deeres of care and 
caution whan wonls he the cuse if the aqar wera teins opersted on 
the uswal track. As ida customary in thie clause of ¢xeeg, there wag 
@ controversy im the evidence as te whether the esr wos moving or 
had stopped et the thwe of the .ccident and slee a» to whether the 
motorman rang the <eng a8 ke aporoseked the place im quections 


These questions have ell been settled by the verdict of the jury 


and We @6@ Be geod renuen i¢ distur’ tho finding of the jury in 
reference thereto, 
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Tha esfondont comtende that the pladmsice must be 
congidereé xa a Joint epexoter of the motoreyola and net az « 
pessenger or invited quest, auc thet therufers tha court erred in 
giving te the Jury plaintiff's imetructien mumber ¢. This in- 
etruction (imter alig) tole the jury that the negligence, if any, 
of Tiwaa in eperntiing the eaic motereyole would met alone bay a 
recovery by the plaintify. The defomiamt concedec that a pausenger 
or guest in an automobile ¢r eugon, or other similar vehicle driven 
on four wheels, is mot chergeable «ith the driver's negligenes, 
but 1% argues thst the rule should be cifferent in a case where o 
moteroyolt ig iavelved. <8 we understand the argument of the 
defeninnt i$ amounte te thie, thei the position of the plaintiff 
om the motorcycle affected the manarement and operation of the eur 
and that therefore the pleintiff wust be cameidered as a joins 
eperater of the sam, The defendant elites no euthority in support 
ef thie contention, In the case of (ope vy. Halpern, supra, & 
motoreycle cause, a similar contention wan releed and it wos there 
held that the operater of the metorsycle and the ceeecent, a sueat, 
were agt engaged in sack a joint enterprise ue 0 boring decedent 
within the rule of imputeble uegligence, ner were they in the 
joint 67 ecunen possession of the motercycle. That the peaition 
of ihe pininsiff on she motorcycle im gueaetion wscul¢ require the 
exergise of grentur eave on the part ef Timme in conireliing the 
sotercycle way well be conceded, bul wa fadl te find emything in 
the evicence that would warrant the conelusion thet the pisintify 
wae jointly engaged im the operation of the metercycle. 

“het ve have eeld in reference to the jast contention, 
if our conclusion ig cormeet, would make it unmecesscsy to refer 
epeeifleally te the complaint of the cufendant that certain 
instruectione aiven for the claintiff ore predissated upon the 
theery thet the plaintiff was a pxeecnger er invited cueat 
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on the motoreyele. Ye might acd, nMowever, that detendent's given 
imetcvuctbion nmuaeber 6 alse agsumes that the pliadmuifY wap oe 
passenger on the motorcyele and therefere the defendant is in no 
powitien to complain of « supposacd viee im imetructions given en 
behalf of the piaintiff when a like errer apgeara in an instruction 


given at its own request. (Vest Chicago © et 5 o ¥e Suckiey, 
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Mowery v+ City, 245 I1L. Appe 585, 343+) 

the defendant sext cantemis that ginimiiff'ts given 
inatructions numbers 2, 3 and 4 ansume that the street ear was 
moving at the time of the «¢eid mt anc thst se thie was a contre- 
verted question it =s0 error to give theese imetruetionge In Reivits 
Vv. Chigeso capid frensit Oo.) Baprg, our ~aprwme Court uged the 
foliowing language: “The teat, then, i= not what menninmg the 
ingenuity of esunsel ean a& leiwure atiribute to the inetruationus, 
but how and in whet HENGE, utider the ovidence before thag and the 
eirewsstances of the trial, ordimery mea scting se jurere will 
underatand the instructions.”  e feel thoi thia lenguage aptly 
applies to the present contention. The particular criticism that 
the defendant sakes ig thet She use of the words “the agpreach ef 
paid atrect car” amounts to an agcumption thant the oor wae moving 
at the time of the accident. “e dw not think thet thie lenguage, 
when it d@ considered in the Light of the eubjcet matter te which 
it applies, wili bear any ouch interpretation. The language 
couploined ef refers to the duty of the pinintiff to use “recvenable 
and prudent «efforts to observe and aveid dsmger and te warn the 
opernter of ssid motereyele thercof,* and 1% requires the »laintiff 
tO USG S8¥e BOL Only at the axect time of the cecicent but juat 
prior thereie. Yo think thet the objection to the instructions in 
gueztion ia hypercritdoeule 

The defencamt mext centemde that the court erred “in 
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refusing to pormis the imtreduction of evidence showing that 
the motorman wus a competent ewployes.* The defeniomt cites in 


support of thie contention take “treet bleynted Bs. Ce. we 
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In each of these cowes it will be Tewnd thei the dealaration 
charges the defendont with megligencs in empleyitg an incompetent 
mane in the deoloretion in the invtant ess Ro suck gherge ie 
made. On the crogs-exsminstion af Johneen, the motorman, he 
smoverce thet he wig an xtra moterman and bac beem empleyed in 
that ezpecity by the defendant from Soril te the time of the 
accident, and the defendamt imsiuts thot the sleimtiff be brine 
ing tut the fect thet Johneon woe an “axtre” motormen, guve it 
the right to intreduce avidence that the motorman «se a2 competent 
empleyee. ‘¢ fimd no merit in this contention, 

The defendant next contemda thet the court erred in 
denying ite motion te sirike out tee enswers of Ty. French in 
which the vitnees made an extimate of the ciacbility of the 
sight leg ef the plaintiff. The enswere in cuection were made 
om the direst amd the cefenéant at the time made no objection 
to the guu@, Bor cic i, (hem make a wwtiom to strike them. At 
the conclusion of the cress tas defendant made a metion to etrike 
the angvere eon the grownd “ihst they are mere ztetenente of 
eonjacture." “Ye sre inclined to the epinien, im view of the 
entire crews, that the motion eheuld have been granted, tut tre 
error ie mot of an importent charoeter as the defendant in ite 
prief hae mot argued or even tained the poimt thet the emoeunt 
of the verdict ia exeescive, and we are a tinfied fram undiaputed 
evidence showing the serious and permanent injuries suffered by 
the plaintiff, that the ameunt aliewed im the werdict is not 
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Tre defendant next ¢ontende tht tne court erred in 
exeluding the teshineny of ean expert witness 28 to hom qudeRLy— 
the wotareycle cauld heave been turmed oat oF the otrest ear 
EPSCK » Sarl Gleen, an espert in soe handling of meterecyelise, 
Wags Gailed by the defends smi wee neked if what distanee a 
motorcycle im good epuercting con’iiien soins fifteca ar aixteen 
miles an hour could be turned @ut of & atrest ocr track, and he 
veplied: "That “ould copemd, of coures, upon the wicth they 
have to turme The wider the distance they Have to turn out, ~ 
that would grestly help it. G+ “ell, assuming che dictanee that 
they have t@ turn out ig mare them helf the «witth of the street 
cary Bre “alker! i object} to the form ef thst question. The 
Court: Objection guytainei. Mre Meiwens Sxecption. \» Asseume 
there is mothing in front of the wetercycie im question, how 
quiekiy could 45 turn out from the center of the otrest ear 
tracks’ Mr. ‘alkers I @bjwet to thot. The Court: Objection 
eUataineé. Mr. Zelyent Exeeption.” The defendant now contends 
thet the court should have wllewed the cuastionms to be «newered. 
The pleintiff contemin tht the form eof the questions, in view of 
the ashewere thot hag been theretefore given by thu witness, was 
bed and thet the questioma oallad fey snewere oe to how quickly 
an “expert” eoule turm owt amd thot this ta mot the test, citing 
Miler v. Gy @, 134 Ills Apps 568, amd other case. But, 
éisregerding eniircly the points redead by the pleaimbtarf du 
eppeaition to the present contention, amd otasre thet might be 
Yoalevd, o ave uRable te sos hoe the defendemt osm renaegnably 
contend thet 1% wag injured by the rulings of the trdad court. 
The plaintiff testified cu cresi-examinetion that the motorcyele 
could be turmed owl in cix ox sevwem feet, ame wx the cofendamt 


meade me offer te show by tha witmces Oleem that tke motereyele 
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could be turned out in a lees dlatence, we fail te sev any merdt 
in ite Bregent contention. 

The cefendant next coutemdo thet the court erred in re~ 
fueing te give io the Jary defendant's inetruction & refused. 

That instruction raais sa follows: "Ik the metereycle was driven 
at « epeged which under <3 the foots and circumetances of the ease 
wae nexligent, and the vieimilry dic nething to warm the oriver 

ef the motorcycle of (he camgur af oparcting Lhe same st such 
epecé, and but for euch apeed the agcddunt seuld net Have he goened, 
then the plaimtiff’ eannet recover, regerdless of whether the defande 
amt coupohy wos megligent or mote” IS is fundamental dow that the 
jury should se inetvructed to Pind the foctsa from the evidences sione 
and thie instruction ia defective im thot regards I%, a mamistory 
imetruction, is aise defwctive in thet it doen mot voyuire the 

jury 69 find thet the faiijure of the slnaintiff to wern the driver 
of the metercyele of the Jumgar ef oper-ting the same aS such speed, 
Af they eo founc, “ ¢ segligense om hie porte The instruction Le 
otherwise defective. 

The defendant neat contemis thot the court erred in re- 
fueling to give to the jury dvfendeni's refused imatruetione 1,» S» 
&» Sy &> 7, 10 amd 12. The defendant makes « Glenket complaint 
ae to the action of the court in reference to these inetructions, 
but bse fsilec to state ony recsone why the acme should hevye been 
given to.+6 the jury, Therefore, we 66 mot vonsider 4% Gur duty 
te further notice this contention. 

The ¢ofemicnt next contends that the court erred in re- 
fusing to cive to the jury defendant's refused inetruction 8, which 
reade as fellows: “If you find {rem the evicemee that the plain«- 
tiff gaw, or could im the excredes of ordinary sare have seem, the 
atreet env im time to hawe sormed the driver of the motercyele 


amd turned out or stopped to avoid the collision, them 1: amkese 
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no difference whether the setercaa of the stxréet enxy yews belli or 
vote” 36 dg appmrent tas$ thie imatrudiion wee inaccurately droene 
The eubject of the verve "turned" ené “atepoed* im "pieimtifr.* 
fhe plaintiff ens neti driving the meterayele and oould not Beye 
*turned gut or etgunsc” the exmes 

Tae defomeunt next comtence that $he gours permitted the 
eoungel Cor the piolatir? to euks impreper argument te the jury. 
The firet atetament complained of ke ae Follows: “Our stetement ef 
elinim, declaration, de fer 226,000. <‘omesedy wisht eay, "Yell, 
thet de too auchy! ox, ‘dn too little.' Im theese gaye remember 
@ Johlay te mot whet 1t usec to ba. Mr. Selwen: I went an exception 
to that argument, your Boner, ‘e delier is net what dt used to bes? 
Mye Yaiker: In walue, I am islking ebout.“ 4s the defendant did 
mot suk the court 36 rule on the stetemens it is im mo powition tg 
ewmplaim, bat, im any evens, taere wou nothing Baseful in the 
stetewent anc the appdiiate courte ef thie state have frequentiy 
hed Geoasion te state that the value ef the dollar teday is net 
what ie tes seme yeors ago. Counsel, for the pleaintivr, in Ris 
argiment, in ceferrimg io the teetimomy ef Hrs Pele, siid: "He said 
ie sae 45 comings omé sbaclutely me bell es vunge Er. Hekwens 
Baouse we. He enid be cidn’i hesy 18. Ar. Uslker: Bo, ke saya 
there wav sbaclutely no bell rungs The cgurt: Go shend.s Br. Mehwens 
Exeeption, by defendont." The defendant dic met wake amy objection 
%G the stetement of the counsel for the Pamimiitf. He merely gave 
his wersion ef the swidenoe. The court wae net called upem to 
Fule in the ontter amd the defeniont is im ne sosition to complain. 

‘@ Reve very patiently and enrofully comeldered the many 
contentions veised by the dofemiant om this ageeeal. In our judgaent 
tae defemiont bee hed a fadr om) impartial trial and the jud quent 
of the Guperios Court of Cook Coumiy in «ffisned. 
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FREDERICK ABE, | 
Appellee } 
WR, JUSTICES SCAHLAR RALIVeReD THE GPINION OF THE COURT s 


John toleney, plaintiff, sued Precerick Armd, defendant, 
in the Superior Court ef Ceak Jounty in an avtion in ausxumpsit. 
The case was tried before the court with a jury end a verdict was 
returned fincing the igcues for the plaintaifr and anseescing the 
plaintiff's damegrs at the sum of S2008.86. Thereupon the defendant 
filed a written motion for a mew trisl and the court thereafter 
granted the sane, and then jhe court om motion of the defendant 


entered a judowent non obstente verediets in faver of the defendant 





fer costae. Thies appenl followed. 

The pleintirf contemcs thet when a trial court grants a» 
new trial the oase must be tried de moyo. This contention is, of 
course, meritorious. (See Indiens Harbor Belt MN. Co. vs Greem, 289 
Tile 82, 85) Bremner ve Coerber, 42 111. 497) "ravers y. Yormer, 13 
TlLe Appe 34, 42. The shatgtite contents SHet a juigment nen 
obatante veredicte cannot be entered om motion of a defendant. While 
our conclusion ss to the first contention sakes it really unnecessary 
for us to pass upon the scvond contention, nevertheless, ve might 
add thes 16 is slwo moriteriews, (See The Tribune UGe Ve The Dunlap Mts, 
EGen 2OL This Appe 408, and onsen cited therein. 

The judgment of the Superior Court ef Cook County dis 
reversed and the enuce ie remanded for a new trisi. 


Bermes, P. Jo, and Gridley, J+, Goneure 
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IR. FULTICS SGABLAR LA LIVERED THE GPIRIGE GF PRR OGUAT. 


Josacph Imaaec, pleintiff, macd Abe Senkowsky, dvfeniant, 
im the Yunicipal Court ef Coiexge im an action in gentract. The 
Case woe tried beferce the cours witheat « jury, and there wee a 

findins in fevor «f the gsleintiff and hia damsges were agseased 
at the eum ef 7300. Jucgment wae entered om the finding and 
thig appeal followed. The eosmon law record le #1i thet has been 
filed im this cours. 

“Pleinsiff's claim te for lijuidated camgea and 
attorney's fees beenues of the defendant's refuenl to allow access 
to the etere fleor 6f the premises commonly known as 1283 3. Kedsie 
avenue, Chicago, Illimeis, in cecordanee with the terms of a lense 
dated Segtember 3, \6 Oe AGld, Ontered inte between the plaintiff 
a8 A¢evor and the cefendamt as lessee, for the a eressic premisen, 
& Gopy of which Isaze is atiached herete and mace a part of this 
Statement of Gleim.“ fhe lease contaimec (inter elig) the 
following provisions: 

“le@eee ahall allow teaser, hie agente, employes or 

servanta, or ave other pergon thereunto sutherized by 
lessor, free aceite, to the premises hereby leaved for the 
purposes of examining the same, to secertain if the same 
are in good repsir and im » clean, alghtly and healthy 
comdiiiien, anc to make such repeire or alterntiona ae 
Leseor may sec 741% to meke, ond to exhibit the eame te 
Prespective purchasers of the tullding in which aeaid 
premises are contained, and to prospective teneantea in the 


place of lessee, and for the lust wentioned purposes to 
allow to be pleeed in and upon said premises, st sueh 
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places ae say be direeted by A BROT s notices af 

‘For YCont's and Lessee underinkes and agrees thet 

neither he nor any person within hin centrel wild 

interfere with enid netices when thus placeé. aeoser 

shall neve the rights of nccese herein mentioned with 

or without Leacea's consent. If Lesses er any person 

under his control, «hell refuse or fail te sllew acceaa 

to said premiges ac in this poragroph provided, er te 

allow the plscing of any 'Fer Sent’ notice az in thie 

paragraph provided, ox shnll interfere with any such 

notice, he ahell pay te Lessor, as liquidated damages 

and not a pannity, for exch such violstion a sum 

equivalent to three monthe! rent, it being recognized 

that the actual damages cnuged by such violations, ; 

walle real and subatantial are very difficult, if not im- 

poseible, of ascertainment. * & # 

*“Legeet shall pay ond cischorge ali coata, expenses 

and atiorney's feta, which shall be imeurred and expended 

by Leeror in enforcing the covenants ond agreements of 

this lease, whether by the inutitusion of Litigution or 

in the taking adviee of coumecl, or othe:wise.* 
The term of the Jesse expired April 30, 1927, and the plaintiff 
alleges in his stutement of cieaim thit in January, lyct?, "the 
gdefeminni served notice upon the plaintiff that he, the aadd 
éefendant, regarded the leace se terminated ae of the 30th day 
of April of thie year; that within a short time previous te 
giving the esid notice, the defondent removed the greater part 
of his posetssiones in the lensed premises to another store in the 
immediate vicinity at which plece he ia now conducting his business; 
that the cefendant sfter so removing his posseseiona from the 
Cemiaeé premisex, pleesd a padlock upon the coor of said demised 
premises snd retained the keye to eaid pedleck;* taxt on Kareh i, 
19s7, and repestecdly thereafter, the plaintiff requested ef the 
defendant the keys for the premises for the purpose of obtaining 
access to the premises thes he might alter and repair the same so 
as to make them fii for a prospective temamt whe micht occupy the 
premises efter May 1, 1927, anc that the defendomt refused to 
turn over the keys for such purpose; thet the bleintiff hee 


Fequested of the defendant the keys te the premises and meocega 
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te the enue for the purpose of plincing "Fer Ment” sigma in aalé 
stere fleor, ami that the defendent refused to turn ayer the 
keys or give accees te the premiges to the plaimviff fer wsid 
perpest; that eince Karen, 1927, the plaimtifl bic frequently 
requested the defendant te «llew him to shor the premises to 
various persons for the purpose of renting the same for eccupstion 
and possession after May 1, 1927, amd that the defendant hae slways 
refuaed such request; thit becamee of the refuesl or failure ef 
the dufencéant te aliow the plainsiff acceaw to the pramises *he 
de entitles te iiguidsted domgeoa se oot out im the lease attached 
hereto in the swe of Seven Hundred Fifty (2780.06) Dellare,*® and 
thet he le entitled te the wum of $100 ss ceatea, expenses end 
attorney's feces in the cmforeament of the covenants of the lease. 
Vhe defendsnt's aole contention de thet “the provisions 
of the lense in thie case that the tenen$ gay tures months’ ront 
as liquiduted damages fer esch violution of the previsionsa thereof 
should be construe: ce a poreliy, and setusl damgen should have 
been alleged” im the etatement of claim, and thus because of the 
failure of the pisinmtdfy te allege actunl deagee the plaintiff 
failed to omke oul a prima facie cage im his statement of claim, 
and that therefore tke defendant's motion in arrest of Judgment 
should have been cucteined. The ease of “gisa ve United States. 
Fidelity Co», 30) Ills ll, holds adversely te this contention. 
Im that cise the court said: ““here a contraet provides for 
liquidated damages 2: se much per day for dolay in the performance 
of the building contract beyend the time fixed for completing the 
udleings as this comtract coos, it is net mnevessary im an «otien 
for breavh to allegs scturi demages from uch delay, 28 plaintirer 


is entitled to rely om the contract to shew that énmaged ai the 
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vate stipulated «ill result from the breseh. The burden of proof 

ie such cose ig on the defendant te show that the contract provided 
fer a semilty anc net fer Liquiduted damagas, where there is nothing 
upon the fsee of the contract thet recuires the cour$S te meke the 
legal finéing thas the provieion fa fer « pemslty. “nch a contract 


is prima facie evicenes thet the prriics have etimulated and agreed 





om the actual amount of damages that ought to be recovered for a 
brenech, and in the absence of evidence to the contrary the dsrmges 
wil be held to be liguideted dsmages. ‘elbsy ve Kutsen, 137 Iowa, 
973 Harper w. Ticholm, 1£5 fll. ST «™ 

In view of the foregeing decision, there is no merit 
in the present contention, and the jucgment of the Municipsl Court 
ef Chiesge will be affirmed. 


APPIRMUD 


Barnes, P. Jey amd Gridley, J., coneur'.s 
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FORE GENVASI, a minor, by 0 i j : a i 
Vite Gervsei, hiz father \ 7 7 a es 
anc next friend, a APPEAL FEGR SUPSRIGR 
Appelise, a j y 
) court, cook county. 
Ve 
TREOE. CUSACE CORPARY, a 
corporation, 
Sppellant. } 


MA. JUSTIC. SCASLa® DALIVERIS THA OFIZIGg OF THE COURT. 


debn Gervaci, a minor, by Vite Gerwaci, hie fsther 
and next friend, pisintiff, sued Thos. Cusack Company, a corporation, 
defendant, im the Superior Court of Geck County in enae. There 
tas e@ trial befere the court «ith e jury and a verdict returned 
fiméing the defenmcant suilty and sssessing the plaintiff's damages 
at the ewa of 22500. Judgment ses entered on the verdict «nd this 


&ppeal followed. Fe “.s Seayar a2 aleo made « defendant, but the 


plaintiff «hen the cage wee enlied fer trial dismissed the suit 
ae t@ hims 
Cm duly 36, 101, John Gervasi, about «ix years of age, 
*hile cressing Loomis etreet si the intersection of Lécemont avenue, 
 Gaiesgo, ws struck by em sutomebile oened anc criven by Seaver. 
The theory of fxet of the defendant wou shat Beaver was « sclesman 
employed by the Thov. Cuanck Company to sell outdoor advertizing 
Om a comission basis; that Ke Had me expense account fer traveling 
purposes or otherwise; that, under his contract with thet Gomgan:, 
he Wage at liberty te travel any wsy ame sayehere thet he ace fit; 
that he was not required to heave an autemezile an! that he wae 
the sole owner af tho ene in quéstion, amd thst the Cugsek Con pany 


@id mot, and had not the right te exereise any supervision er 
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eentrel over Beaver im the use of the automobile, amd the 
peid mone of the expenses connected vith \he same, and the 
éefendent cont<endac that Beaver im operating ond usimg the car 

in cuestion ~ss not ite wervant. Cleaintiff contended that the 
defendant hec the right $s contrei Gesaver in the use ef the 
autemesile, an’ there are eertain elreumstances in the ease that 
tene to suppers this eonteniione 

The counte of the gecleration, in egubstanmce, allege 
(inter alia) thas the defendants, ¥. “. Beaver anc Theg. Cusuck 
Company owned, controlied, ran, Bansgec anc operatec «a cextain 
motor vwekicle consenly callec sm automobile, and thet the said 
defendants negligently und csréleseiy drove, ran, mencged and 
eperated the acid automobile at the time and place in guzation 
am thst ss a direct result of the negligemt and cereless econ- 
duet of the ccfencents the sutemebile etruck and injured the 
piainiif?, Those. Cussek company flies = ples of the generel 
isewe and « special plea zliezing that 4: did not own, cantral, 
FUR, Benege, operate or have any interest in the swtomeubile in 
question, and thet it Hed no inierest im the cantrel, management 
er ownership of the eame. 

The defendant contends that «s Beever win the sele owner 
of the sutomebile im question, it was necessary fer the pleintiff 
to allege in the deeleration thet Seaver wes the servant ef the 
é6efendunt Thos. Cuseck “@mpeny in the opsrntion of the sutomebile 
st the time and place in question. There is no merit in this 
contention. “hen the plaimtiff dismissed the suit as te the 
defendant Beaver, the declerstion thereafter steod as if all 
allegstions rel«ting te Seayer had becn stricken eut. In ether 


words, eo fxr e= concermg Theos. Gucsek Company, such sliegs tions 
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@ere aurplussge. (Pestal Telegroph C. fo. ve Likes, 1i¢ ilie App. 
45%, 486. Affirmed im the “wpreme Court, 225 Tll. 249.) See 
alge Linguist v. Bedgea, 243 Ill» 491. “Yo atute « eause of 
aetien agcine: the defendant fer = «roma committed by hie servant, 
the uliimate fact mecessary to be Alieged is, that the »roneful 
eet wan comeitter by she defeminni. This may be alleged either 
by aslieging that te defend nt by Bis servant committec the act, 
er without noticing tae servent, Sy allecing that the defendant 
commiticd the act. 2 Chitty Flead., 703, Nete me* {Hlugman v. 
Sanitary Leundry ©o., 141 Ills App. 422.) Esny years ago it ens 
helé that a decleretion which chorges the cefencent vith having 
nezligentiy éziven Bis eors ageingst plaintiff's herse, is supported 
by evidence tunt cefencnt’s aervent ¢reve the eart. (Srucker 
against’ Frowent, ourniord & Exet's Repe, Vole 5, 316.) Gther esses 
to the same effect may be found in Chitty. 

The defendant contends anc argues with considerable feree 


that the plaimtiff dic not make out a prime fsele ease thet would 





entitle him te recover om the theory of respondest superior. “e 
have given time ome enre ta the coneider:tion of this important 
question ami w¢ have reached the conelueion thet se would not be 
justified, under ali thes facta and circumstamees in this ease, in 
sustaining thsi contention. 

fhe defemcant eomtends thas the triel court cemsitted 
fatal error in giving te the jury =t the instance of the slaintirr 
instructions numberec four ami five. This contention is meritorious. 
Imetruction number & reade az follews: | 


“if you find frem the prependcrance ef the evidence 
in this caec, thet at the time of the secicent in 
Gaestiion «né fer = lone t prier thereto, the ritness 
Beaver «as in the employ ef ths dofendamt Themes Cusack 
Company 2s a anleamen ar solieciier of acvertising, and 
that im the course of and in cemneetion with his éuties 





oGqe offl BSL gecdis ov 262.0 sqtbiite® tenor) 

ew {2 ‘$2 .TEE S9¢ , Semel ametguh al a 

%& eoxad « sate eT” Seb . TES gas" skengol o¥ e bitom. 
,ieerees sint vd Sc ¥Ramey 5 geet a set tats hee lst ade ne 
tpmere olf 2 ans sak Segsiia o€ a2 ‘ghaisionon Peat ‘eohaneny ond 

“maddie Aoge tle of Yad @ie? cantwioies ale WW nad ume aw $00 
eioa efi oeddbaase ase ten ats “2 dmnasten’ ‘site told gatpests ed 
sasbustud a8) Tei gubesiia qt Winer Tes eae” “yatetion suedsie *9 

oe gateett) “9 agek .207 . beet qedis? 2 sien aks soodhemes 

gee 22 ego evese yee (. She cegh «Iie Lek «sa wiped weetdets 7 
Salvut sfi+ 3axhusts> of? aograte ‘Solae webscestea’: 2 sett, toa 

badzegeuc BL seared = Street acy Fentays re ott wevity ~Laaey 

~ Sextet sftag aio overs siortes atimesastes seale : dusts 

segs Vaddt 1.662 8 ste? ..eet Piiet ss oes ts <deme tl taisteqe 

| (a WeEdo Se Aneel ad Gem weeTKS eae ada os 

sone? aidoisbivaes aéiw asyRts bah ehwtedns. jachaste® oe pestaly a 

iineg talt seco giagt awi=y 2 dye stan fom. ak ana 4 a ; 4 - 
=e dyvegae yaet ie yrecds wa a ryeosat aa. wid 082 | 

- Hegeregni wbdé Ye dal ‘etd of whee - ao oaks suvta ovat 

‘ad tom Binow ox Jatt mobewlome 968 potiane t eal we, ides — | 


















Sew 











Bettisepe ccmeo feict wis gadt. ohesdecs ypearseaegion a2Ts Gd 


VWikinieky aif te ecastens ete 22 qeed edt od gubvip. at worse Lede 
aspeltesiuat eb audinetges eit? .e¥k) saa ayot ede sili 








“ae pre tae Hi : 
dasatie eas. aera. ee mgt Rao, % 
gesag? sumo tacdnatoe ety te volgue 
ane sanded seovaw ta aeibebliges xe some 
aides gid Aéiw molioecaws af Soa Yo Betton Pa 


aie 


and business as 2 ealeemen for the defendant Thanas 
Susseck Coupany, he ussé an automobile with the 
kneviledge, comsent ami acguicgcenet of jhe cafencent 
Thomcs Juseck Comcuany, then nacer such cireume tances 

in the csiving, management, conirol and oper= tion 

of suid automesile curing the noure he ese Yorking 

far ssid defendant, as 2uch salesman, and in connection 
#1th the busimnecs of anid cefendeni, he wae ihe servant 
of ecidé defendant in the mansgement, cantrei, ¢riving 
amc operction of said sutemebiie, and tae defendant 
Thomas Cussek Caompeny seuid be responsible in lex 

for 211 injuries end éemages revulilmg from the 
negligent, careless ond imsgroper driviss, sanscing, 
eyerstine =mi cenirei ef anid sutemobile.* 





Im the present esec the vitul question waa: Did Thes. Cus«cck 
Company have the right to contrel sesver in the manner ef coing 
sncugiria 


his work (see Brigtel & Gale Co. v. V@Bisy 292 Tl. 





16, 22ipand in thet part of bie brief whersin he argues that 
the plaintiff =asce owt a prima fieie exse im thet regard, the 
plaintiff cars: *The rule to. the right te control « servent 
ia the vitel test cetermining <he relstion between saater and 
gervant, ie <eli established in the state ef Iliinoie by « leng 
line ef cxses.” in view of cerinin undieputec fects in the 
present esse, mere knowletge, consent and xequiescence of the 
Gefendent Thea. Cuseck Company in the use of the automobile by 
Beaver #22 not sufficient and the instruction ismeres entirely 
the uuestion of right ef control. tagtruction number six ia 
subject te the some erltician as instruction mumber 5. 

fhe judgment of the Superier court ef Cook County 
is Feversec ami the cause ig remanded fer a new trial. 

REVERSES AMD REMARDEE. 
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AT A TERM OF THE APPELLATE COURT, 


/ i 


Begun and held b 


t Ottawa, on Tuesday, the sevent 


dau February, in 

the year of cur Lord one thousand nine /hundred and twenty-eight, 
\ 4 e a 

within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice.¥< 
JUSTUS L. JOHNSON, Clerk. 


FLOYD 8. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


MAR 23 1909 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 
following, to-wit: 


. 
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Clara Handel, Appellee, 5 
K Appeal from the 
Ve : Circuit Court 
: of Carroll 
Christ Handel, Adminstrator County. 


of the estate of Dorothea 
Handel, deceased, Appellant, 


JONES J: 

Appellee, Clara Handel, filed a claim against the 
estate of her mother, Dorothea Handel, in the county court 
of Carroll County, for attention and nursing during the 
last illness of said decedent. She produced no evidence 
pefore the oounty court and the claim was disallowed. An 
appeal was thereupon taken to the circuit court and the 
cause tried before a jury which returned a verdict in favor 
of appellee for $2970.32. A hew trial was granted and upon 
another hearing the jury returned a verdict for $2500 
upon which verdict the judgment herein was rendered. 

An appeal was taken to the Supreme Court of 
this State and the cause has been certified to this court 
by the Supreme Court. Claimant eontends that a contract 
existed between her and her mother with respect to compensa- 
tion. Proof of the existence of such a contract was made 
by Herman Handel, and Rosina K. Walters, brother and sister 
of claimant. They testified in substance that they heard 
their mother say on several occasions, beginning in the year 
1918, that she would pay claimant the same as she would pay 
any stranger, and would also furnish her clothes and other 
necessities. 

Appellant admits that there was a contract between 
claimant and the decedent but he contends that under its 
terms, the claimant was to receive $100 per year and her 
clothes; and that payment according to such contract was 
made by the decedent in her lifetime. This contention is 
supported by the testimony of Mrs. John Burke, also a 


sister of claimant. Sam Yandel, a brother, did not testi- 
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fy to having heard any conversation between claimant and de- 
eedent in regard to the amount which was to be paid for 
services, but he testified that shortly before the death of 
his mother, he heard her say, in the presence of claimant, 
that the latter had been fully paid. 

The administrator offered in evidence a letter 
written by elaimant to her sister, Mrs. Burke, dated August 
21, 1918. This letter dealt mostly with family occurrences 
and evidently undertook to reply to a request of Mrs. Burke 
for a loan. It contains the following language:- "As for 
getting some money. The first week in October, I was going 
to buy a Liberty Loan. But if you will give me the interest 
which I can get out of the fourth Liberty Bond, will loan 
you a hundred dollars for a year. The first week in October 
Mother gets her rent. Then I get my hundred dollars and if 
you want to do that let me know." The only objection made 
to the admission of this letter is that it was not 
competent or relevant. The court sustained the objection. 
This was substantial error because the letter not only tends 
to corroborate appellant's theory of the case as to what 
compensation claimant was entitled to under the contract 
with her mother, but it is a written declaration of claimant 
against her own interest. It is urged that this letter is ob- 
secure and does not state that the $100 mentioned was to be paid 
as compensation to appellee for services to her mother. It 
would indee@ be putting a strained construction on the letter, 
if under the facts and circumstances in evidence, we should 
conclude that it did not have direct reference to com- 
pensation. It is also urged that the letter was dated 
more than five years preceding the death of the decedent and 
that the contract relied on for recovery was oral and not 
made until April 1921. This argument offers no excuse for 
the refusal to admit the letter. It tended to support 
apa aac" theory that a contract of employment upon cer- 


tain terms had at one time existed and what those terms were. 
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In the absence of proof to the contrary it would be presumed 
that the parties continued their relation under the terms of 
that contract. Moreover appellee's claim is based in part 

upon the testimony of Rosina K. Walters, who testified to having 
heard a conversation in June 1918, in which her mother 

said she would pay appellee the same as she would pay a 
stranger. The letter was important to the issue and it 

was error to refuse its admission in evidence. 

The claimant was offered as a witness in her own 
pehalf. Her competency was objected to and her counsel 
replied, "She is not incompetent to testify what happened 
after her mother's death. If you don't want the jury to 
hear, you can say so." Appellant objected to the remark 
and it was withdrawn by permission of the court. She was 
then asked if during the year 1921 she had a conversation 
with her mother which she answered affirmatively. An 
objection was sustained by the court. Counsel asked the 
questian a second time. After an adverse ruling the witness 
was withdrawn, her counsel stating, "fhat is all that I can 
ask of that woman." Counsel should not have intimated to 
the jury that he was not able to have claimant testify and 
that appellant was unwilling or afraid to have her testify. 

Upon the cross examination of a witness for 
appellant who testified that the rate of compensation to 
be paid appellee was $100 a year, claimant's counsel said, 
"At the rate of $100 a year, that is the rate of $1.92 
a week, isn't it?" An objection was sustained to the ques- 
tion. He later asked the same witness on further cross 
examination, "S100 a year means a rate of $8.00 a month?" 
which the court ruled the witness could answer. These ques- 
tions were argumentative and were undoubtedly asked to show that 
the contract which appellant claims was entered into between 
appellee and the decedent was unfair and unconscionable. The 
mere sustaining of objections to improper remarks will not 


cure the error. (Illinois Central Railroad Company v. Seitz 
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111 Ill. App. 242; (affirmed in 214 Ill. 350; Pioneer Reserve 


Association v. Jones 111 id. 156; Eshelman v. Rawalt, 298 
Sit. 192.) 


Hannah Knauer, a sister of appellee, was not 
called as a witness in chief by either party to the suit. 
She was produced in rebuttal by counsel for appellee, 
who immediately asked her if she had not been a witness on 
one of the former trials, and had testified against claimant. 
The guestions were objected to on the ground that they were 
not proper in rebuttal. She was asked about her former 
testimony and upon objection being made,appellee's counsel 
replied "It shows where she stands and I want to ask a 
direct question too because she is an interested person." 
The court overruled the objection and then counsel proceeded 
to ask the witness if she had not had a conversation with 
her mother at Rockford about some pay that was due appellee. 
This question was objected to as leading and suggestive 
put the court overruled the objection and required the 
witness to answer. Counsel then asked the witness "In 
that conversation did your mother say to you that she 
wanted Clara paid for the last six years?" The witness 
replied "Two years"; whereupon counsel produced a létter 
written by the witness to her sister, Mrs. Walters and 
subjected the witness to a rigid cross examination as to whether 
or not she had stated in the letter that the period of time 
for which her mother expressed a wish for Clara to be paid 
was six years instead of two years. Appellant's objections 
to these questions were overruled by the cours. Upon the 
letter being offered in evidence appellant's counsel objected 
and his objection was overruled. Appellee's counsel read a part 
of the letter to the jury. For some reason not accounted for 
in the record he stopped before he reached the portion of it 


above quoted and thereupon rested his case. 
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Upon no basis was the examination of the witness 
justified or the offer of the letter allowable. The ob- 
vious purpose was to communicate to the jury the contents 
of the letter, manifestly incompetent under the situation 
as it then existed. 

This case is close on the facts and under the 
circumstances it is necessary that the trial be free from 
substantial error. (Carlin v. Chicago Ry. Co. 205 Ill. App. 
303.) The errors we have pointed out are serious and were 
calculated to prejudice the rights and interests of appellant. 
The judgment of the circuit court is reversed and the cause 


remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, | 

SECOND DISTRICT “ I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 








nine hundred and twenty- 








Clerk of the Appellate Court 
(53761—3M—7-27) 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held tfStrama, op Tuesday’, the sSventh day of February sau 
the year of Mie Lord one thousand nine hundred and twenty-eight, 
within and for the Second District of the State of Illinois: 

Present--The Hon. THOMAS M. JETT, Presiding Justice. 

Hon, NORMAN L. JONES, Justice. 


Hon. FRANKLIN H. BOGGS, Justice. 
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JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
WAK 2° (998 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Alexander H. Steenrod, Receiver ; 
for L.M. Gross Company, a Corpora- : 
tion, : 
Appellant, : Appeal from 
; the Gircuit Court of 
Ve : Stephenson County. 
L.M. Gross Company, a Corporation, : 
for the use of Second National Bank 
of Freeport, : 
Appellee, 
Jonesd: 


This is an appeal from an order of the Circuit Court 
of Stephenson County adjudging appellant to be in contempt 
of court and committing him to jail until he pay the Second 
Netional Bank of Freeport, Illinois, $2500 and interest due 
on two receiver's certificates. The amount due when this or- 
der was made on September 7, 1926 was $2745.25. 

Appellant was appointed receiver in this cause 
under a verified bill filed by H.R. Dry, a stockholder and 
director of L.M. Gross Company, which had been doing busi- 
ness in Chicago, but had later moved to Freeport through 

certain inducements of the Kiwanis Club of the latter city. 
| The corporation, its creditors and the other stockholders 
were made defendants. The bill alleges there was a chattel 
mortgage to one Stein for $900 on certain property of the 
company; that to @tain credit for the company, L.M. Gross, 
its president, had turned over to it a certain automobile, 
which was subject to a mortgage of $900 to William H. Lewis 
Motor Company; that a mortgage for $4,000 was made to 
Arthur A. Haas of Freeport, as trustee for the Kiwanis Club, 
on all the chattels and eguipment of the Company to secure 
moneys advanced by members of the club; that the mortgage is 
a first lien and that complainant believed the other 
mortgages are second mortgages; that the corporation was 
engaged in the manufacture of women's dresses, other wear- 
ing apparel, and in general, operating a garment factory; 
that it had many orders for goods to be delivered, a great 
deal of raw material and partly finished products on hand 


as well as certain raw material belonging to a customer, 
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under contract to make the same into finished goods. It is 
further alleged that the company was overdrawn at the Knowlton 
State Bank; that its assets, without allowing depreciation, 
weer, or tear, approximately equaled its liabilities; that a 
large portion of the assets consisted of raw material not 
available for payment of debts unless made into completed products 
and that its machinery was of little or no value, except in 
actual use as a whole for the purvose for which it was intended; 
that if the business wes properly managed and supplied with 
capital, it would be profitable and that the raw materials 
could be profitably manufactured and shipped upon the orders 
on hand, producing two or three times as much for the payment 
of debts as if sold in ite present form; that the factory 
had suspended business and that Haas had taken possession of 
it and all the property of the corporation under his mort- 
gage; that creditors were threatening suit and that if the 
suits proceeded to judgment and execution, they would result 
in inecualities among the creditors, a waste of the assets 
and dissipation of the property; but if properly managed 
and kept together, would probably pay all claims in full. On 
the same day the corporation and two of the mortgagees, Stein 
and Haas, entered theirv appearance in writing and consented 
to the appointment of a receiver. 

Appellant qualified as receiver and filed a report 
of the financial condition of the company as disclosed by a 
balance sheet made from its books, showing assets of 312,960, 
and liabilities to the same amount. The report stated that 
it did not show the exact status of the business, but repre- 
sented that taking into consideration the raw material and 
orders on hand for finished products, it would be profitable 
to operate the business, and that the only profitable way 
to dispose of the materials was to make them into finished 
products. The report stated that it would be necessary 
to purchase additional raw materials, employ labor and meet 


operating expenses. It prayed for an order authorizing 
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the receiver to conduct the business and issue receiver's 
certificates for borrowed money to the extent of $2500 for 
such purposes. On the meaoone the court entered an order 
authorizing the receiver to conduct the business and to 
issue receiver's certificate not to exceed 52500, the same 
to be a paramount lien on all the assets of the corporation. 

Four months later, appellant filed a report show- 
ing assets of the company of the value of $7190.54 and li- 
abilities of $13,628.48, which latter amount ineluded the 
receiver's certificates of 32500issued to the Second National 
Bahk of Freeport. On the same day, the court, after hear- 
ing testimony in open court, entered an order finding the 
corporation insolvent, and dissolving 3 The order also 
found that there were outstanding receiver's certificates 
to the amount of $2500 plus interest, and that the same were 
a first lien on all property of the corporation. It made 
findings with reference to the mortgages above mentioned 
and directed that the assets of the corporation be sold 
by the receiver disencumbered of all liens, at public sale 
for cash, specifying the notice to be given. In pursuance 
of this order, the receiver afterwards reported to the 
court that he had sold the assets for $4500 and that the 
purchasers had paid the purchase price to him. 

About a year thereafter the court, upon a petition 
of the Second National Bank of Freeport, Illinois, entered 
a further order directing the receiver to file a complete 
report from the date of such sale, and that he pay petitioner 
the amount of the two receivers! certificates, with accrued 
interest, within twenty days from the date of the order. 
Thereafter the Bank filed a petition alleging that ap- 
pellant had wilfully neglected and refused to comply with 
the order, and praying for a rule on him to show cause why 


he should not be attached and punished as for contempt. On 
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the same day he answered the petition stating that at the 
time of the sale is was proposed by a group of citizens of 
Freeport to organize a corporation to purchase the property; 
that a representative of the group bid the sum of 34500 

and the property was struck off and sold to him; that the 
subscriptions to the capital stock of the proposed corpora- 
tion had never been paid, except in part, and the purchase 
price has never been paid. The answer alleges good faith 
on the part of appellant in his efforts to collect the 
purchase price. It further alleges that one of his bonds- 
men was out of town and asks that the matter be continued 
until his return or until appellant can have a reasonable 
time to borrow or otherwise secure the amount. The court 
held the answer insufficient, denied the prayer for con- 
tinuance, and ordered appellant to pay the amount of the 
certificates and interest within twenty days. 

After the expiration of the time specified in the 
last order, the bank filed another petition stating appellant 
had not complied with the former order and praying that he 
be cited for contempt of court. A citation was ordered to 
issue, and upon the hearing appellant was adjudged suilty 
of contempt and ordered committed to jail, until he 
should comply with the order. The next day he filed his 
petition supported by affidavit, asking to be purged of 
contempt for failure to comply with the order of the court. 
The affidavit set up substantially the same reasons as 
were embraced in his former application for continuance 
and that there was nothing further to report since the 
confirmation of the sale by-the court. The petition was 
denied and this appeal followed. 

A motion was made in this court by appellee to 
dismiss the appeal on the ground that the order appealed from 
was not an appealable order. This motion was taken with the 


case. We are of the opinion that a contemnor has a right 
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to appeal where the order requires him to pay a certain sum of 
money to another and to be imprisoned in default of such 
payment. Appeals by receivers have been allowed on the ques- 
tion of compensation; (McAnrow v. Martin 183 Ill. 467.) also 
where a decree required him to pay out his own funds to re- 
place trust funds distributed by him; (Reardon ve. Youngquist 
189 Ill. App. 3.), and where the question of a distribution 
was involved, (Kavanagh ve Bank of America 239 Ill. 405.) In 
view of these authorities, the motion to dismiss the appeal 

is denied. 

Appellant contends that the allegations of the 
original bill were predia@ted upon a continuance of the 
business and its suecess, and not upon a forfeiture of its 
franchise or the preservation of corporate property, and 
therefore, the court was without initial jurisdiction. Upon 
this hypothesis, he contends that all subsequent orders were 
void. The allegations of the bill are sufficient to show 
the doubtful solvency of the corporation and the probable 
loss of all its assets, but that if properly managed 
and kept together, all creditors would probably be paid 


Lt 


in full. Formerly the powers of courts of equity to authorize 
an issue of receiver's certificates and to make them 2 

prior lien was confined to railreads and semi-public corpora- 
tions, but later authorities gave them the same powers in re- 
spect to industrial corporations. These powers are ¢onfined 
to the purpose of preserving the corporate property and 
franchise. The object of appointing a receiver is to preserve 
the property for the benefit of all parties interested, and 
while the authority of a court to continue 2 business 

in the hands of a receiver and to wees the expenses 

thereof on the corpus of the property is more of an exception 
to a general rule than a rule itself, the court in its 
diseretion has such right upon a proper showing being made. 
(Fleming v. Anderson 220 Ill. App. 570; Makeel v. Hotch- 

kiss 190 Ill. 311; Knickerbocker v. MeKindley Coal and 
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Mining Company 172 id. 535; Pittsburgh Plate Glass Coe v. 
Kransz 291 id. 84; Equitable Trust Co. v. Chicago, etc. 
223 Ill. App. 445.) We think a proper showing was made to 
authorize the order to continue the business and for. the 
issuance of receiver's certificates. 

But it is urged that the court was without juris- 
diction to order the issuance of receiver's certificates 
without notice to and consent of creditors. The mortgage 
on the automobile was foreclosed by the mortgagee holding 
it. Stein and Haas, the hobders of the other two mortgages, 
each paneensed. to the appointment of a receiver. Neither 
of them is here complaining. The attorney who represented 
Haas, as trustee for members of the Kiwanis Club, filed 
appellant's petition for the issuance of the receiver's 
certificates. Appellant wes one of the contributors to 
the fund of $4,000 subscribed for the benefit of the 
company and he has foreclosed himself of any right of com- 
plaint as a subscriber to the fund. No other contributor 
objected to the proceedings. We are of the opinion that it 
was not necessary that general creditors should have had 
notice or consent to the entry of the decree authorizing 
the issuance of the receiver's certificates. 

Appellant contends that the chancellor had no 
jurisdiction to authorize the operation of the corporate 
business and the issuance of receiver's certificates 
as a paramount lien on the assets. ‘The authorities above 
cited dispose of this contention adversely to his claim. 
He represented to the court that it would be to the best 
interests of all concerned to operate the business and 
prayed for authority to issue receiver's certificates; 
and he ought not be heard to question the order. He 
contends that he did not, in his petition, ask that the 
certificates be made a paramount lien. The order was 
made, responsive to his prayer. As an officer of the 


court and as such petitioner, he is presumed to know 
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its contents. He acted thereunder without protest or sug- 
gestion that the same be modified. By acting under the 
order he acquiesced in its provisions. 

He claims that one of the certificates states that 
it is a prior lien on unencumbered assets and that it is 
therefore not a lien paramount to the mortgages. It re- 
cites that it is issued pursuant to the order of the court, 
and he cannot avail himself of his own mistake or failure 
to comply with the order. I% is finally contended that 
the court erred in denying his petition to be purged of 
contempt en the ground, among others, that he had not re- 
ceived the purchase money of 34500 as reported by him, and 
that he made the sale and report thereof in good faith, 
believing the money available to him as soon as the new 
corporation was formed. His report of sale was filed on 
May 8, 1925. He took no step for more than a year there- 
after to inform the court that he had received no money on 
the purchase price, and he has never invoked the aid of 
any court in the premises. He claims that a suit against 
the purchaser would be unavailing because the proceeding was 
void. As the officer making the sale, it is not for him to 
say that his act was void, nor is it within his province to 
dispute the legality of his appointment. A sheriff making a 
sale under execution could as well deny its validity on 
the ground that he was not legally elected. It is further 
claimed that the orders of the court are conflicting, and 
that it finds the certifieates and the mortgages each to be 
first liens. If there is any ambiguity or conflict in the 
findings the situation is of appellant's own making, and he 
should not be heard to complain of his own acts. The money 
was advanced by appellee bank upon receiver's certificates 
issued by appellant under the order of the court made at 


his solicitation. The court had jurisdiction of the subject 
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== 
matter of the proceeding, and appellant as an officer of 
the court should have complied with its orders. 
The order of the circuit court adjudging him 
guilty of contempt is affirmed. 


Order affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAR 23 i99q the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Wallace Shallcross, Appellee, 3 
Appeal from the 
Ve : Circuit Court of 
5 Winnebago County. 


Paul Bianchi, Appellant, 


JONES J: 

Wallace Shalleross, anpellee, recovered a judgment 
for $1200 against Paul Bianchi, appellant on account of in- 
juries received in a collision between an automobile driven 
by appellant and a motorcycle ridden by appellee. The ac- 
cident occurred at the intersection of South Winnebago 
and Loomis Streets in the city of Rockford. 

The first count of the declaration is a general 
negligence count. The second count charges that appellant 
operated his automobile at a high rate of speed, contrary 
to the statute. A plea of the general issue was filed with 
notice of special matter of defense. The special matter relied 
upon was that appellee failed to stop his motorcycle as re- 
quired by an ordinance of the city of Rockford, making South 
Winnebago Street, on both sides of the intersection where 
the accident occurred a preferential traffic street. 

Appellee was driving his motorcycle east on Loomis 
Street. He testified that he stopped about 20 feet west of 
Winnebago Street; that he saw appellant eoming South on said 
Street between 200 and 250 fect away from him; that he pulied 
in on Winnebago Street on the south side thereof and travelled 
around the center of a manhole, intending to stop at a store 
on the northeast corner of the intersection; that when he 
was northeast of the manhole he saw defendant bearing down 
upon him headed at a southeast angle; end that appellant's 
automobile ran into the front fender of his motorcycle striking 
him in the left leg and knocking him over. Appellant testi- 
fied that instead of his automobile striking appellee's 


motorcycle, the motoreyele ran into his automobile striking 
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his running board just back of the front fender. The evi- 
dence was conflicting as to how the collision occurred. 

The first ground relied upon for reversal is the 
ruling of the court on the evidence. Appellee was allowed 
to testify over the objection of appellant that he, appellee, 
said to appellant after the accident, "Jesus, brother, I lmow 
you have broken my leg won't you take me home?" end thet 
defendant said to him, "No you motoreyele son of a bitch lay 
there." There was no count in the declaration charging 
wilfulness and wantonness. The alleged statement of appellant 
did not tend to throws any light on any issve in the case. 

It dad not relate to the accident awe aid not explsin or 
characterize the manner in which it occurred. The record 
discloses that the collision and injury had occurred and that 
appellant had parked his car and had come back to where 
appellee was lying. It was at this time the alleged state- 
ment was made. It was not a part of the res gestae and tend- 
ed to prejudice the jury against appellant, Its admission 

in evidence was error. (Chicago West Division Railway Com- 
pany ve Becker 128 Ill. 545; Chicago Oity Ry. Co. v. Uhter 
212 id. 174 p. 183.) 

Appellee was asked on cross examination if he could 
take a piece of paper and pencil and draw a diagram and show 
on the diagram where he was when he was struck. An objection 
to the question was sustained. It is urged this was error. 
The question of appellee's skill as a draftsman was not in 
issue and the objection was properly sustained. 

The first instruction given on behalf of 
appellee is but an abstract proposition of law, and under 
the holding in Swanlund v. Rockford Ry. Co. 305 Ill. 359, and 
Joroszewski v. Chicago Rys. Co. 241 Ill. App. 1, should not 
have been given. A further objection to the instruction is 
that the testimony shows appellee was 21 years old at the 


time of the accident, although the suit seems to have been 
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prought by him as a minor through his next friend. The refer- 
ence in the instruction to "persons of his age and understand- 
_ing" tended to lead the jury to believe it applied only to 
appellee. He being of legal age, no reference to age should 
have been made. 

The second instruction given on behalf of appellee 
is long, involved and argumentative, The same criticism is 
equally applicable to appellant's fifth instruction. Both in- 
structions should have been refused. The sixth instruction 
given on behalf of appellee is also an abstract proposition 
of law. It is involved and argumentative end shovld not have 
been given. The record discloses no situation making it 
applieable to the facts. 

One of the objections to the seventh instruetion 
given on behalf of appellee is that the jury were told that 
they might take into consideration any future less of health 
ececasioned by the injury, it being the contention that the 
declaration contained no averment as to future loss of health 
or any loss of health, and that there.was no evidence of any 
such future loss. The declaration contins an averment that 
appellee became sick, sore, lame and disordered and remained 
so from thence hitherto and will suffer pain in the future 
of a permanent character. The word "health" as ordinarily 
used is a relative term. It has reference to the condition 
of the body. It means freedom from disease, sickness, or 
pain. (29 C.J. Health 241, citing Hubbard v. Patterson 45 
NeoJ.L. 310.) Bouvier's Law Dictionary defines "health" 
as freedom from pain or sickness. The testimony of appellee 
tends to show he had not fully recovered at the time of the 
trial. Instructions as to future damages have been freqient- 
ly up held on similar evidence. (Swincsynski v. Kelly Coal 
Company 151 Ill. App. 158; Rumpze v. Knickerbocker Ice Co. 
141 id. 433; Shewbridge v. Chicago City. Ry. Co. 188 id. 454; 
Kennedy v. Swift & Company 234 Ill. 606.) To the same effett 
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is the holding of this court in Forraker v. Slocum No. 7655 
at the October Term 1926 of this court. 

Instruction No. 10 given on behalf of anpellee told 
the jury that if the evidence preponderates in his favor 
but slightly it is fufficient. It is contended that this 
wes error under the ruling in Teter v. Spooner 305 I1l. 31l. 
That ease was a will case and instructions which use any 
adjective modifying the word "preponderance" have been con- 
demned by the Supreme Court in Will cases. Instructions 
like the one in the case at bar have been frequently upheld 
in other eases by both the Supreme and Appellate Courts of 
this state, and we know of no negligence case where an instruc- 
tion using the words "slight preponderance" has been condemned, 
However, as the Supreme Court in Teter v. Spooner, supra, 
has criticised the use of qualifying adjectives in connection 
with the word "preponderance" without limiting the criticism 
to cases involving testimentary capacity in will cases, we 
are of the opinion that it is the better practice to omit the 
use of any such qualifying adjectives, and that upon another | 
trial of this cause an instruction of this character should 
not be given. 

The eleventh instruction given on behalf of ap- 
pellee reads "The Court instructs the jury that in this 
case the plaintiff is only required to make out his case 
by a preponderance of the evidence to entitle him to recover, 
and any of the evidence in this ease, whether circumstantial 
er positive and direct, which tends to produce belief in 
the minds of the jury is proper to be considered by you in 
determining whether or not the defendant is liable." It 
is abstract in form and its tendency would be to mislead 
the jury to apply it only to the testimony on behalf of 
appellee. It is faulty in failing to tell the jury that 
such evidence is proper to be considered with all the 


other evidence in the case. 
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Complaint is made by appellant that the twelfth in- 
struetion given on behalf of appellee refers the jury to the 
deelaration or the instructions to determine the issues. 

The instruction, after telling the jury that if from the 
evidence and under the instructions of the court, they shall 
find for plaintiff and that plaintiff has sustained injuries 
to his person "as complained of herein and as shown by the 
evidence," lays down a rule for the measure of damages. The 
injuries referred to are those shown by the evidence and the 
objection is not well taken. Furthermore, it does not purport 
to lay down any rule for the measure of damages in case the 
jury finds the issues for appellee, It is entirely dif- 
ferent from an instruction which declares that if the jury find 
from the evidence that the plaintiff has made out his ease 

as alleged in the declaration, then they shall find the defen- 
dent guilty. Under the holding in Bernier v. I.C. RR. Co. 
296 Ill. 464, it was not error to give this instruction. 

Appellant insists that the giving of appellee's 
13th instruction was error, in that it told the jury it was 
plaintiff's duty to have his automobile under such control, 
as to be able to slow up or stop if necessary to avoid a 
collision with other persons rightfully and lawfully using 
the highway, and in the exercise of reasonable care for their 
own safety. This instruction shan emphesises the duty of 
appellee by ignoring the reciprocal duty of appellant. 

It is objected that appellee's 14th instruction 
directs the jury to give the plaintiff such damages as will 
properly and fully repay for the damages done to his person 
and motoreyele. It is insisted that the word "properly" left 
the jury without a legal measure for determining the damages. 
We think the point is well taken and the instruction should 
have been more carefully suarded. 

While the above mentioned instructions contain 


the errors pointed out, we would not be inclined to reverse 
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the judgment on account of them. Our criticism is for 
guidance in another trial. But appellee's 15th instruction 
contains an error which the Supreme Court has held is sufficient 
of itself to work a reversal. ‘This instruction sets out the 
provisions of the Motor Vehicle Law, and then tells the jury 
that if they believe from the preponderance of the evidence 
that appellant was driving his automobile at a:: rate of speed in 
excess of 15 miles an hour, in the residence portion of an incor- 
porated city, "then you are instructed that such rate is 
prima facie evidence and that the said Paul Bianchi was 
operating said motor vehicle at a rate of speed greater than 
was reasonable and proper." Under the holding in Johnson 
ve Pendergast 308 Ill. 255 the giving of this instruction 
constituted reversible error. 

The judgment of the trial court is reversed and 
the cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, l 
ss. 


SECOND DISTRICT 


} I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 


said Appellate Court, at Ottawa, this -day of 





in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(53761—3M—7-27) 
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far A TERM OF THE APPELLATE COURT, 
f d 
Hl 
j , 
Begun and held at Ottawa, on Tuesday, the seventh day of February, in 
j a : _f _ 
the year of 9ur Lord one thousand nine hundred and twenty-eight, 
within and for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. o} 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
MAR 93 tran the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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WALTER E. HELLGR AND : 
: Appeal from the Cire 
Ve : euit Court of 
: Peoria County. 
FARRY GATTOR, APPELLEE , : 


sONES J: 
Appellant, Walter ©. Feller and Company, a ¢or= 

poration, began an action of assumpsit, in the circuit court 
f£ Peoria County, against appellee, Marry Getton. The 
declaration consisted of the e¢ommon counts, and a special 
count based upon the failure of appellee, under a written 
contract, to repurchase from appellant a certain used 
Riekenbacker automobile. Attached to the declaration was 
an affidavit of claim alleging that 3706. 68 was due under 
the contract. Appellee filed the general issue with a 
notice of set-off sonsisting (1) of storage charges on the 
Rickenbacker automobile from May 13, 1926 to November 24, 
1926, at $1.00 per day; (2) storage charges on an Esser 
@oach from Merch 2, 1926 to November 24, 1926 at $1.00 
per day; (3) $192.24 paid by appellee. A jury returned 2 


verdict in favor of appellent for 3400 snd judgment was entered 
thereon. The principal sround for reversal urged by appellant 
is that the judgment should have been fer the full amount 
of the claim. 

Gatton was in the automobile business in Peoria 
and operated two garnses. Appellant company was in the 
automobile finance business in Chicago, end had vurchased 
notes and chattel mortgages on automobiles from Gatton at 


various times, aggresating many thousends of dellers. On 


January 16, 1926, Gatton sold to A.0. Bennett a used Ricken 
hawker automobile. The purchase price was $1245.55 to which 
was added $124.21 to cover certain charges and insurance, 
making 2 total of $1369.76. Gatton allowed Bennett $500 


for an o1d car taken in on the trade, ond Bennett and his 
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wife executed to Gatton a note for 3869.76 geeured by a 
chattel mortgage on the Rickenbacker car. The note was pay- 
able in monthly installments of $54.36 each. Gatton assigned 
this note and mortgage, without recourse, to appellant for 
$745.55 in cash. We also gave to eppellent the written 
contract sued on in this case. This contract recited thet 

in the event appellant took possession of the car securing the 
note, for any ceuse, Gatton would, within five days after demand 
by appellent, purchase such motor vehicle from appellent for 
cash for 2 sum not less than the amount due appellant, includ- 
ing interest, costs end expenses. 

Bemmett afterwards entered the employ of Gatton but 
remained only a short time and made no payments on the cor. 
When he Left such employment, he turned the scar over to 
Gatton. Appellent admits that Gatton made three payments of 
$54.36 each om this ear, the last one being on May 8, 1926. 
Appellant clsims that after allowing credit for these 
payments amounting to $165.08, the balance of 3706.68 ree 
mained due, as set forth in its affidavit of elaim attached 
to the deceleration. 

Sometime prior to the sale 6f the Rickenbacker 
car, Gatton scold an Essex coach to Mary A. LeBrier and Almon 
Le Palmer. The note and chattel mortgage given to secure 
the payment of a part of the purchase price were sold by 
Gatton to sppellant. It is not claimed that there was any 
repurchase agreenent as to this coach at the time of the 


gale. Default was made in the payments on the Essex couch 


‘and on Maresh 2, 1926, appellant took possession of it and 


gent it to the carage of appellee, Gatton, where it remained 
for over eight months. Appellee claims that this car was 
brought to his serage witheut his knewledse and consent 

and that he nad no interest in it; that on April 9, 1926, 
Viner, an agent of appellant, asked him if appellant could 
make any money out of the Essex coach and eppellee replied 


that it could; that Vimer said hs would leave the car there 


bons.ines nested aie ae Be 
not #ankvoee eo Senso oeT damnit 


a 


oe Bie iat? i Acido 


eo teve iso ont Seanad ec ,tmomyoique sous stated, 


A tafe BE 


‘Le ailmenysq cousid: ebam- woddad — 


= Baea0r$ ‘te. saimbek: edd rtieahehs od, # attonens, ; 
is | estomtbee meets. to. cia wii mt diset bas BS, pone 


Bi £286. aig? take ae galele : shanna peers, ts : ‘ot 
c deraaan See apbentone gist stared be SOR asl _ 


re 


ter xt 


beds perpen bets Beane a amas oft 20 








until it wes sold; that appellee should fix it up; that 
appellant would sustain the loss on it; that appelice 

aia some work on it end showed it to one or two 

prospective purchasers; that on April 14, 192¢, he made 

a peynent of $144.18 on the Essex cer and on May 8, 1926, 
another nue’ of $48.06, making a total of $192.24. It 
is claimed that appellee is entitled to set off this smouni, 
pecause the payments were made through coercion and as 4 
result of threats made by appellant to call «11 of anpellee's 
leans amounting to about $20,000, unless such payments on 
the Essex coach were made. 

Roberts and Mendenhall, agents of appellent, testi- 
fied that on May 11, 1925, they demanded of Clara L. Gatton, 
wife snd authorized agent of appellee, a-repurchase of the 
Riekenbacker car ond the payment of $706.68, the bslence 
due under the contract, and that she replied appellee had 
five days to take up the entire belsnece and would do so 
within that time. Mrs. Gatton denied she had any conversa- 
tion with these two witmesses on May 11, but testified that 
Gatton had a conversstion on thai day with Viner, an agent 
ef appellent; that Viner was tendered a cheek for one 
payment on the Rickenbacker, but he demanded a further 
payment en the Essex coech. Appellee then replied he would 
have to figure up on the “ssex coach. rs. Catton further 
testified that on May 13 she had. a conversation with Viner, 
Mendenhall and Roberts. At that time Roberts tendered her 
a written statement showing $680 balence due on the Ricken- 
backer car, and demanded $706.68. Appellee was not present 
at that conversation but was in Vacomb. ties. Gatton testi- 
fied thst she told Viner and Roberts that if five days* 
notise was served on the repurchase order on the Rickenbacker 
ear, the matter would be taken inte consiicration by appelles. 
Gatton testified that he offered Viner to keep up the 
payments on both cars wmtil they were sold end he made pay= 


ments on both cars. He attempted to prove an offer to 
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repurchase the Riekenbecker ear, provided appellant would 
reimburse him for the payments he had made on the Essex 
coach but anpellent refused to accept the vroposition. 

The Rickenbacker car remained in appellee's garage 
from Msy 13, 1926 to November 24, 1926, = period of 195 days. 
The Essex coach was in the gsrage from March 3, 1926 to Novem- 
per 24, 1926, a period of 267 days. Appellee and his wife 
testified that the usual and customary cherege for such storage 
was %1.00 per day for each car. Five witnesses called by 
appellent testified thet the usual and customery charge was 
from 55.00 to 510.00 per month per ear. In October, 1926, 
appellee upon his own motion painted the itickenbeecker car at a 
cost of about 3100. It also appears indirectly from the evi- 
dence that semetine in September, 1926, anpellent began an 
action of veplevin agsinst appellee for the Mssex coach. The 
writ was served on appéellec, who refusca to tell the sheriff 
where the coach was and it remained in the possession of 
appellee. It alse appears thet the replevin action was still 
pending at the time of the trial in this case. 

Before considering the questions presented on this 
appeal, we wish to say thet the abstract filed by appellant 
does not comply with Rule 16 of this court, which provides 
that the evidence shell be civen in nerrative form so as to 
elearliy present its substance. Several important items of 
evidence snd rulings of the sourt are not shown by 
the abstract. These omissions have besn supplied by an 
additional abstract filed by appellee. Ve would be justi- 
fied in affirming this judement upon the abstract filed 
by appellant, but we have not done so for the reason 
that there are several imvortant questions which should 
be considered. 

Appeliant insists that the only cuestion before the 
trial court wes the liability of appellee, sand the smount due, 
“under the contract of repurchase of the Rickenbacker car, and 


thet the items of set-off were improperly admitted in evidence. 
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Seetion 47 of the Practice Act provides thet the defendant 
in an action upon a contract having cleims or demands 
sgainst thé plaintiff, may plead the same, and the same, or 
such part thereof ss the defendant shail prove om the tricl, 


shall be set off and allowed against the plaintiff's demand 


4 


and a verdict shall be given for the balance. A set-off is a 


counter-demand which the defendant holds against the plaintiff 


cr 


usually arising out of a transaction extrinsic of plaintiff's 
cause or aetion. Luther Ve Methis, 211 fil. ADDe 596) A 
plee of seteoff amowmts to a cross-action. (Weterman v. 


Clark, 76-Ill. 428.) A set-off can 


Q 
5 
t 
4 


pleaded where there 


ff to the defendant which 


ig an indebtedness from the pleinti 
might be made the subject of an independent suit. Litch v. 
Clinch, 136 Ill. 410; Bostrom v. Becker, 172 Ill. Anp. 410.) 
feney pald under 2 mistake of fact may be set off in an 
action of assumpsit against the éeht 
ve Niblo, 155 Ill. App. 338; Commercial Union v, Scammon 133 
Ill. 627; Devine v. Bdwards, 101 id. 128.) Demends Por work 
and Lehor performed, bosrd furnished, goods sold and delivered, 
and for money due, are not unlig juidated dsmages, and may he 
set off in an action ex contractu, whether they arise out of 
the subjeet matter of the vlaintiff's suit or not. (Sast 

ve Crow 70 Ill. 91; Heonan Mercantile Co. v. Welter, 144 


Ill. App. 279; Tartt ve Ramey 158 id. 468; Imther v. ifthias 


ft 


211 id. 896.) Under these authorities the iteme of set- 
off concerning the Nssex coach were proper subjects of progf 
by sopellise. 


Under the written contrast of repurchase executed 


oo] 


t became the duty of 


fre 


by appellee on the Rickenbacker car, 
appellee to repurehase the ear for esash for a swe not less 
than the amount due aprelisnt, upon eppellent's takings posses- 
sion thereof fer any cause. Appellee ecantends that appellant 
never foreclosed its mortsage and did not teke possession 


ef the ear and therefore had no right to recnire him to repurchase 


it. Bemnett surrendered possession to appellee which he had 
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a Pight to do without a foreclosure. Appellee's possession of 


7 


the scar was for the benefit of appellant; the possession of 


> 


appellee was in fact the possession of appellant, and we think 


the evidence shows it was so considered by both parties. 

Appellee contends that na weltten demand was made for najyment. 
The eontract did not provide for a written demand. I+ merely 
provided fer a demand, and for payment five deyse It 


is admitted that a demand was made. Upon this demand veing 


G 


meade, it became the duty of appellee to repurchase the car and 


pey the amount due, which under the preponderance of the evidenee 
was 3706.68. Because of the feilure of appellee to pay, he was 


in favor 


in default, and a cause 


ve 
oO 
iy 
$9 
o 
ot 
pe 
oS 
oe 
~ 
fo 
iy 
oO 
oy 
oO 
Py) 
fuse 
He 
i 

Cs 
ct 
bs 
Ee 
a4 


of appellant. Apnellant had a right at 


* 


days from the date of the demand to treat ths ear as belonging 
to appellee and to sue for the repurchsse 
ear was the property of appellesc, ne was in no position to 

eharge or collest storage upon it. If no set-offs were ¢és- 
tablished it was the duty of the jury to bring in a verdict 
for the amount shown by the evidence to be Gue aypellant on 
the repurchase orise. The jury evidently took the View that 
appellee was linble for the repurchase of the car, otherwise 
there gould have been no verdict against appelles for any 


amount. The verdict in this respect was correct, and appellee 


was not entitled to hsve storage charges on the Bennett cea 


+ 


set off ageinst the amount due, ov to receive pay for repainting 


3 
ie, 


the gar. 

The note and mortgage evidencing the deferred pay- 
ments on the Essex coach were gold to appellent. No ree 
purehase agrecment was executed, Anpellee thereafter had no 
interest in the coach or the securities. ‘hen adsfault 
was uede in the payments, appellant took possession of the 
geoach and seni 1% to the garage of appellee without his imow- 
ledge or consent, «here it remained for £57 days. Ss3terage 


ig claimed fer this period of time. 
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Up to Hay 8, 1926, appellee made paymonts on the coach 
amounting to #192.24 which he insists he was conapelled to pay 
in order to protect himself cgainst the wrongful demands of 
appellant, and that he is entitled to set off this amount 
ageinst appellant's claim. He had a right to establish this 
set-off by competent evidence if he could. The matter was 
in issue under the pleadings. 

The coach belonged to appellant. At least if had 
taken possession of it under its mortgage. Appellee had no right, 
title or interest in it when it was placed In his garage. He 
repaired it and stored it for appellant, end we % 
should be conpensated to the extent of his rensoneble cherges. 


The trial court sdmitted evidence as to the storage charges, 


put refused to admit some of the evidence concerning con- 
vyersstions end dealings between anpellent end saprellee vith 


reference to the ownership of the coach and the circumstances 
under whish the payments were made. However, sufficient evi-~ 
dence is contained in the record to warrant the jury in 
allowing the set off. We think sll of the proféred evidence 
should have been admitted. The amo ut allowed by the jury 
as set offs on account of payments bee: storage on the Essex 
eoach was within the range of the proof. ‘Je have gone through 
the regord very carefully and are convinzed thet substantial 
justice has teen done. The errors of reeord will not justify 


a reversal and the juigeent is therefore effirmed. 
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irnest Brook as trustee, etc. ‘ 
and M.A, Carmack, Appellees, : 
: Appeal froin the 
Ve 3 Circuit Court of 
: Lake County. 


Pistakee Boat and Engine Co., 
et al, Pistakee Boat and Engine 
Co.; Appellant, 


This case involves the same principles and is 
between the same parties as cause Gen. Io. 7794, heretofore 
decided by this court. The decree that was entered in favor 
of appellee, from which this appeal is prosecuted, involves 
the authority of the circuit court to tax as costs in a fore- 
elosure proceeding, the sum of 3300, as a reasonable fee of 
complainant's solicitor for services performed upon the appeal 
to this court from the decree of foreclosure theretofore 
entered in the cause. The order provided "that said $300 
be paid, if not otherwise paid, out of the 
sale or sales of the premises mentioned in the originel 
decree herein." The order further provided that the special 
master "shall, out of the proceeds of such sale, pay all of 
the costs of the said proceeding as directed in the original 
decree herein and that he pay to D.T. Smiley, solicitor 
for the said complainants, the said sum of Three Hundred 
Dollars (3300) additional solicitor's fee allowed for 
the services as aforesaid in the Appellate Court for the 
complainants." Wo authority was presented in this case 
-by appellee that supports the decree herein, and the opinion 
in Gen. No. 7794 between the same parties, is to be taken 
as. governing this causé.e 

It is also to be observed that instead of the 
amount of the solicitor's fee being allowed to the com- 
plainant, it is ordered to be paid to D.T. Smiley, his 
solicitor. If the court had any authority to enter an 
order for the payment of a solicitor's fee, such fee 


should not have been made payable to the solicitor. 
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The order should heave been in favor of avpellee and based 
on the amount paid by him to his solicitor, or the amount 
he was obligated to pay for the services rendered, and in 
either case must have been the usuel, customary and reason- 
able fee for such services. Neither the decree of fore- 
closure, nor the order appealed from, contains any finding 
that the trust deed provided for the payment of any such fee 
as is in question here and the court had no vower to allow 


£ 
it. The order of the cireuit court is reversed. 


Reversed. 
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General No. 7853 Agenda Io. 9 
In The 
APPELLATE COURT OF ILLINOIS, 


Second District. 





October Term, A. D. 1927. 


O. J. GOEHRING, ) 
Appellee, ) 
Appeal from 
VS. Circuit Court 
DuPage County. 
REUSS STATE BANK, a Corporation, 
Appellant. 


OPINION by BOGGS, J. 





An aeeiten in assumpsit was instituted by appellee against 
appellant in the Circuit Court of DuPage County, to recover the 
amount of a cheek, charged by appellant bank against the account 
of appellee, and which check appellee claims was a forgery. 

Appellant has failed to abstract the pleadings, the 
affidavits of merit, the instructions other than the peremptory 
instructions, the motion for a new trial, and certain exhibits 
admitted in evidence. We would be warranted in affirming this 
judgment on the ground of the insufficiency of the abstract. 
Gibler v. City of Mattoon, 167 Ill. 18-22; Barber v. Mellish-HNayward 
Co., 209 App. 299; Dunlap v. B. of R. FT. 214 App. 376-378; Deterd- 
ing v. C. I. P. S. Cow, 223 App. 574-375-376. However, we have 
deemed best to consider the case on the merits. 

An examination of the record discloses that the declara- 
tion consists of the common counts and one special count, accom- 


panied by affidavit of merits, to which declaration appellant 
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filed a plea of the general issue, with affidavit of merits. A 
trial was had, resulting in a verdict and judgment in favor of 
appellee for $725. To reverse said judgment, this appeal is pro- 
secuted. 

Appellee is a contractor and builder, and from April 1924, to 
September 1925, he maintained a deposit and checking account 
at appellant bank. On July 16, 1925, appellant bank received 
from the Foreman National Bank of Chicago a check, bearing 
date July 13, 1925 payable "to the order of Bearer on demand", 
for $725.00, drawn on appellant bank and signed A. J. Goehring. 
This check was stamped paid, was charged to appellee's account, 
and was delivered to appellee with the statement of his account. 
The principal matter in controversy in this case is as to whether 
or not the signature to said check is the signature of appellce. 

On the trial appellee offered in evidence the check in 
question, and testified that the signature thereon was not his 
Signature, that he had never signed the ‘same and had never signed 
an instrument of like character. On behalf of appellant bank 
Valentine A. Dieter, fts vice-president, Paul H. Boecker, its 
cashier, and Claude T. Grimes, Its assistant cashier, testified to 
the effect that they were familiar with the signature of appellee, 
and that the signature on the check in question, in their opinion, 
was the genuine signature of appellee. In addition thereto, one 
James L. Ennis, a lawyer of Chicago, and formerly one of the pay- 
ing tellers in the Merchants Loan & Trust Company of Chicago, 
testified that he had had considerable experience in the examin- 
ation of signatures and had testified as an expert in numerous 
cases. After comparing the signature on the check in ouestion with 
certain signatures admitted in evidence and which it was agreed 
were the genuine signatures of appellees, this witness testified 


that in his opinion the signature on said check was the signature 
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of the same person who wrote the signatures admitted to be the 
genuine signatures of appellee. The witness Boecker also testi- 
fied that, some two weeks after the payment of said check, appel- 
lant bank received another check of similar character and, some 
question having been raised with reference thersto, he called on 
appellee, and inquired of him as to whether he hed received any- 
thing for the check; that appellee stated he did not; "That he 
didn't know where that check came from, and I held it out to him 
and I said, ‘That is your signature,' and he said, 'Yes, it is'. 
He further testified that he asked appellee if he had signed any 
papers for anybody in the last few days and that appellee replied 
that two men, solicitors for a contractors! journal or directory 
had called on him while he was at work and wanted him to allow 
his name to be placed in said directory, that they made some inquiry 
with reference to where he bought his materials, where he did his 
banking, and how much money he had in the bank; that he stated 
that, after giving this information, they asked him to sign at 
the bottom of the page they were writing on, and that he did so. 
Boecker further testified that he told appellee to go and see the 
state's Sites that, a day or two thereafter, he, Boecker, Mr. 
Reuss, President of appellant bank, Mr. lMeDonald, an investigator 
in the State's Attorney's Office, and appellee were present in 
appellant bank; that Mr. MeDonald asked as to what charge should 
be made against the two men in question and that appe'’iee replied 
"forgery"; that MeDonald said, "You can't charge them with forgery, 
that is your writing, is it not?™ and that appellee replied, "Yes". 
MeDonald testified to the same conversation and stated: 
"There was some talk about the charge that was to be preferred 
against these people or this person (said solicitors), and I asked 
Me. Reuss what charge they were going to prefer against this person, 


and I don't know whether Mr. Boecker or Mr. Goehring or Mr. Reuss 
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said 'forgery'. I don't know which one said that, and I said, 
‘Well, there is no forgery here, because the person who write the 
blue cheeks, pointing to these other checks, wrote this check here,' 
and then I said to ifr. Goehring, "This is your check, ' referring 
to exhibit 1, and he said--I am not sure whether he said 'that 
looks like my signature,' or 'it is my signature.' I am not 
positive of that." 

Appellee testified in rebuttal that when asked as to 
whether the signature on said check was his, he said: "I told 
them it was not my signature, it looked like my signature but I 
never wrote my name on that piece of paper." 


Counsel for appellant strenuously contend that the 
verdict of the jury is against the manifest weight of the evidence. 


The four witnesses who testified on behalf of appellant testified 
to their opinion as to the genuineness of the signature in question, 
while appellee testified as a fact, as to whether or not he signed 
the instrument in question. In dddition to the oral testimony the 
jury had the exhibits in evidence teh were admitted to contain 
the genuine signature of appellee, to compare with the signature 
on the check in question. It was also proper for the jury to 
consider as a circumstance the fact that the cashier of said bank 
took the check in guestion from the files of the bank to appellee, 
to inquire with reference to its genuineness, that the check was 
payable to bearer and that it stated thereon: "I hereby represent 
that I have the above amount on deposit with said bank or trust co., 
free from all claims and subject to this check on presentation." 

In Laurance v. Goodwin, 170 Ill. 390, the court at paze 
593 says: "The real controversy is one of fact, and it is the 
province of the jury to d@cide on questions of gact. This court 
said in Illinois Central Railroad Company v. Giles, 68 Ill. 317: 


' If any rule of this court can be so well established as to be 
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neither questioned nor require the citation of authorities to 
support it, it is that a verdict will not be set aside whenever 
there is a contrariety of evidence and the facts and circumstances, 
by a fair and reasonable intendment, will authorize a verdict, 
notwithstanding it may appear to be against the strength and weight 
of the testimony.'" Citing Johnson v. Moulton, 1 Scaié.. 532; Stickle. 
v. Otto, 86 I11l. 161; Louisville, Jacksonville & Chicago R. R. Co. 
v. Terhune, 50 Ill. 151; Roney v. Monaghan, 8 Ill. 85; O'Reilly 
v. Fitzgerald, 40 Ill. 310. 

To the same effect are Saxton v. Drake, 191 App. 322- 
$25; Buckingham v. Penny, 158 App. 182-184. 

We are of the opinion and hold that the questions here 
involved were questions for the jury, and that the finding of the 
jury is not against the manifest weight of the evidence. That 


being true, we would not be warranted in reversing the judgment 
on that ground. 
For the reasons above set forth, the judgment of the trial 


court will be affirmed. 


Judgment affirmed. 
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General No. 7870 Agenda No. 15. 
In The 
APPELLATE COURT OF ILLINOIS, 
Second District. 


February Term, A.D., 1928. 


THe PEOPLE, ETC., ex rel, HOWARD 
HAUNGS, Petitioner for and on 
behalf of ROBERT C. HAUNGS, 

Defendants in Error, 


) 
) 
) Writ of Error to 
) the Circuit Court 
) of Peoria County. 
VSe ) ; 
) 
) 
) 


HULDA PIERCE and PETER PIERCE, 
Plaintiffs in Error. 


OPINION by BOGGS): J. 

On July 1, 1925, a petition for a writ of habeas corpus 
was filed in the Circuit Court of Peoria County by defendants in 
error, on relation of Howard Haungs, easainst plaintifis in error, 
to obtain the custody of Robert Haungs. The petition avers in 
substance that relator is the father of said child and that respon- 
dents, the maternal grandparents "Detain and imprison him, and that 
he, the relator, is in a postition to support and maintain his said 
ehiid." 

A writ was issued as prayed, to which writ the heoeeas 
dents filed their answer. Said cause was referred to the master. 
The evidence was taken and reported, and a hearing was had, re-. 
sulting in a finding and judgment awarding said child to the re- 
lator. To reverse said judgment, this writ of error is prosecuted. 
It is the contention of counsel for plaintiffs in error that, on 
the evidence in the record, the order of the trial court awarding 


said child to the relators was erroneous. 
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The record discloses that the relator lives in a well- 
appointed six-room modern house in a suburb of Peoria where the 
surroundings are well fitted for the rearing of a family. He is 
a graduate of the Peoria High School and of the College of Civil 
Engineering of the University of Illinois, and at the time of 
said hearing, was forty-two years of age. From 1907 to 1924, he 
was continuously in the employ of Hlliott and Harmon, an enginecring 
firm of Peoria, at a salary beginning at 3125 per month and 
ultimately raised to $250 per month. In February, 1925, he was 
elected Recorder or Secretary of Mohammed Temple, Mystic Shrine of 
Peoria, which organization comprises a membership of nearly 7,000, 
and was still acting in said capacity at the time of said hearing. 
In 1923 he was elected Eminent Commander, Peoria Commandery Knights 
Templars No. 5, and is a member of the Presbyterian Church of said 
city. On the hearing, a large number of business and professional 
men and women, who were more or less intimately acquainted with 
relator, testified that in their opinion he was a fit person to 
— the care and custody of his child. In addition to those 
who testified, it was stipulated that some thirty other well known 
citizens, business and professional men whose names and addresses 
were given, would also testify to the same effect. 

The relator was married to Florence Pierce, daughter of 
respondents, in 1910 and on August 25, 1916, Robert Haungs, the 
child in question was gues About a year after the birth of said 
child, the mother died. On October 16, 1917, following the death 
of the mother, the child was taken to the home of the respondents, 
where he remained up to the time of the hesring of said cause. 

The evidence on behalf of the relator is further to the 
effect that, from the time said child was placed in charge of the 
respondents, he had paid respondents for the care, support, etc., 


of said child, some $30 per month up to January lst, 1920, and 








at eH .yiimst se te-naitser edt gol bettit Claw oss suitor 






Livid to exefflod odd to bee -Logsteo daik sizoot xt to ot suberg eo Se 


to emit sid fe bee -efermi sil to Ut ierevi nd ‘ould to anivecnignal — 








en ,ASeL ot YOCL mead. .ogs to eusey, ewi=yaot zow  anitsed biee 
arixvconmiacs me ,nommsH bas sooilia Lo. woLgsre sav of ylesounitmoos esw 


fe 


ie 
6 


bae Stsom zoq @8 5 atiinntsed weslse se. #2 ,absoot toomatby 


die 


a6 
to oniud® citew .elume’ SomusdoM to wre atetook te Sebi aiek botosle- 


i 





eew <G80h gyteuedol al  .dtaonl tog ase oF “beetan vides 


G60. NS uluesn to qideredmon Ss eoeiieroo ott sa leesso Sokrdw sisoet 
t & % € 


ceed eatiit tae 


sgrtivsed Siae to omit ond tse ywiokgso pee a antics ‘[ihee ane 8 





ees é R Bp 4  fagtle nage e ; he 
eiduind vrshoemrod aisost ,rohsemod tnentel fetesio eaw of ESOL at 
Ce me Ry 





Sie to sowsND mettetydecrd edt to sedmene-gi bas .8 sei atsique? 









fanoisestorg Sms sesnxtend to vodnnn onrsl s  ,etisent edt nO vod 





re 


tanitecl egol.1o onom etow-edw ghemow fas som y 
et seare¢ FLT 8 eew. cd roteiqo tledd xi cath Bertivued stotelex. 


i 
Os 


w bee IRESOS -T 


R 





-seodt-ot moitriis al .biine eld to ybotars bas oxss esd eved. | 
rwerl. ([few-resto vyieidd smoa tant ae hanna: eine ats 


wisetts emsa ont of Qlidest, cele: Biyow,. tenes oe 


te 


iBenBes bbs hrs eomsa secon nom [ano 





iq: bee) cecniesd, amend 





fo. tetsavsh .eoreltst-. so; 


g 


cero lt oF: bs PL sa esn groteler . — Me oe “al 
eit ,samueH dreded .dief .c& JauayA no Bae OL¢L mt .etmobmoqees., 
Stax to disid esd cotta ts9t.8 is6dA..cmmcad: mew, nottmenpeaihy Bihatm ot 
dieeb oft aniwelfot ,VLel. ,gf redete® nO Seth teAdsem edt BLtde, 
at Ie bAogEs's eat to enon erft..ot noted 2a" Alide est, .westom, edt Tey 
acegen Digeahe amluzen .ci¢-to sath ogd ot qe boriemot, ed, exestm, - 
ey. OF tendeet ah toteloxr ont sto tA fhered xo someblve edt Pete 





edt to earsdo-at Doosfy ssw. Sline bige-emid ord. mogk .dadd/dophtpr 
.-ote .dmegare .etRe odd cot cdnebsogeer biag Dad ec ,shoebrogest, 
hes ,O8@L wel yrenrat od: our nd rom Tog..08¢. om08 4 bible; bie, te. 9 





a 
thereafter, until the filing of the petition is said cause, he 
paid them $35 per month; that in addition thereto, he purchased 
certain clothing, paid doctor bills, ete., for said child, the 
exact amount of which the evidence does not disclose. In July, 
1925, the relator remarried, and is now Living in the home above 
mentioned. His present wife was at one time the teacher of the 
class in Sunday School to which said child belonged. She testi- 
fied, ever objeatéons of plaintiffs in error to her competency, 


that she was willing to take said child into the home and to give 


{IQ 


it the care of a mother. 

On the other hand the undisputed evidence is to the 
effect that the respondents are people of good reputation; the 
respondent, Peter Pierce being 73 years of age at the time of 
said hearing, the age of respondent Hulda Pierce not being given; 
that they were kind to said child and gave him a good home; that 
he was well clothed and was kept in a cleanly condition. Several 
of the teachers who had said child as a puvil testified that 
plaintiffs in error were good to him and that he had a good home. 
Several of the neighbors, who were familiar with the facts, testi- 
fied to the effect that said child had a good homs with his grand- 
parents, that he was surrounded by Christian influences and was 
being sent to Sunday Sehool as well as to day school. 

Plaintiffs in error both testified to the effect that 
relator never paid them anything for the care or support of said 
child, up until the year 1924; that from then on until the begin- 
ning of the suit he paid them $35 per month. ‘They admit, however, 
that he had contributed to some extent in the purchasing of the 
clothing for said child. 

The testimony of the realtor is diametrically opposed to 
that of plaintiffs in error as to the matter of contributions made 


by him for the support of said child prior to 1924. However, the 
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relator offered in evidence a book account kept by him, and which 
he testified was a book of original entry, showing the exact 
amounts which i claimed to have paid plaintiffs in error and the 
times at which the same were paid, and that the entries of said 
amounts were maids by him in said book at the time the payments were 
made. Counsel for plaintiffs in error insist that the court erred 
in admitting said account. While the evidence fails to show that 
it was the character of account book that would be admissible in 
evidence as substantive proof, still we are of the opinion that, 
it was admissible and proper to be considered by the court. in con- 
nection with the testimony of the relator. However, it shovld 
also be observed that, in a hearing before a court without jury, 
and where there are no propositions of law, the only question is 
as to whether the competent evidence in the record is sufficient 
to support the finding and judgment of the court. Schroder v. 
Harvey, 75 Ill. 638-641; Partridge v. Ryan , 154 Ill. 247; Palmer v. 


een ees 
Meriden Britannia Co., 168 Ill. 508-518; People v. Askins, 200 App. 
621; Rosenfeld v. Ehrhart, 202 App. 617. 

Then, too, the question as to what Say neaaenne relator had 
made toward the support of his child is only important as showing 
his interest in his child and as tending +6. canner his contention 
that he had not permanently surrendered his custody. 

An exhibit offered in pierce by plaintiffs in error, ex- 
ecuted when said child was seven years of age, provided that said 
ehild "Shall continue to live with his grandparents so long as it 
is mutually agreeable to the parties herein concerned; that he shail 
return to his father when his grandparents became physically 
unable to care for him, or when a change of conditions shall occur; 
that his father shall pay his grandparents a reasonable amount from 
time to time for the eare of said son; that his father shall bear 
the entire additional expense for clothing, wearing apparel, school 
supplies, doctor's fees, medicines and such other necessities for 
said son, which are required from ime to time; that his son shall 


be permitted to accompany his father 
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at such times as opportunities will permit, as has been the 
practice in the past, and that this agreement is solely for the 
purpose of establishing the present welfare of said son." 

The record therefore discloses that, socially and 
otherwise, both the relator and plaintiffs in error weve proper 
persons to have the care and custody of said child. In addition 
to the foregoing evidence offered by the relator, the evidence 
offered by him was further to the effect that plaintiff in error 
Hulda Pierce had stated on several occasions that the relator would 
probably remarry and would want his child. The testimony of the 
relator is to the effect that the placing of said child with 
plaintiffs in error was not to be permanent, and that he did not 
thereby relinquish its custody and control. 

The only evidence even tending to show that the relator 
intended said child to permanently be in the home of plaintiffs in 
error is the testimony of the plaintiff in error Peter Pierce. 

He testified that when Robert was six years of age and ready to 
attend school, he told relator, "'If you intend to take him you 
ean, now is the time, and start him to school around where you 
live. If he stays here, we will send him to Kingman School, 
naturally.' Howard studied a little bit and said, ' I never intend 
to disturb that boy as long as he can stay here, because he will 
never get a better home.' I told him, ‘All vight, we will send 
him to the Kingman School,' and he said the Kingman school was 
just as good as any sehool in Peoria.” In rebuttal, the relator 
denied ever having made the statement to the effect that he ex- 
pected to permanently leave the child with the defendants. 

The only evidence derogatory-éf the conduct of reletor 
toward his child is confined to that of plaintiffs in error and 
their son, Royal A. Pierce, and the child, Robert. The testimony 
of plaintiffs in error and of their son was to the effect that the 
relator did not visit the child as much as he should have; that 


he didn't give it presents as frequently as they thought he should 
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have, and that they had never seen him kiss or earess his child; 
that when the child had the pneumonia, the relator only stayed 
with him a short while and then left Peoria and was gone rey 
several weeks. The child who was then nine years of age testified 
that the father never ichected. him and didn’*t take him out automo- 
bile riding very often, although he did sometimes, and that when 
he came to see him he would only stay a few minutes as a gensral 
Tule,and. would leave him the pictures from the Sunday papers. 
| These witnesses however concede that ézcept as to one or two 

occasions the relator visited his child practically every 
Sunday. | 

The evidence discloses that the relationship between 
relator and plaintiffs in error was friendly and without friction 
until the relator remarried, at which time plaintiffs in error did 
not look on his visits with their former favor, and refused to 
allow him to take the child to his home as he had done on former 
occasions. 

The testimony in the record together with plaintiffs 
in error's exhibit clé#&y discloses that there never was any 
intention on the part of the relator to permanently surrender 
the custody and control of his child. 

As the evidence discloses that the relator is a fit 
person to have the care, custody and control of his child, The 
question then arises as to what are the rights of the parties to 
this procecding. 


nN 
"The rights of the pafent are superior to those of any 


other person, when that parent is a fit person to have the custody 


of children and is so circumstanced that he can provide the neces- 
saries of life and administer to the requirements of such 2 charge." 
Cormak v. Mitchell, 211 I11. 519-523; Sullivan v. People, 224 Ill. 
468-486; Woolford v. Burckhardt, 141 App. 321-324; People v. Siens, 
et al, 198 App. 342-344; People v. Nelson, 235 I11. 410-415. 


The relator possesses all of the qualifications laid 
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down in the foregoing authorities. He has a good home in a sood 
neighborhood, his social standing is high, and he has the financial 
ability to take care of his child. He is in the prime of life, 
and is in a position to give the advice and counsel which 4 son 
needs from a father. While plaintiffs in error are fine people and 
have a genuine affection for the child, yet the weight of years 
cannot but effect their ability to give said child the active, 
attention and direction that he should have at his age of Efe. 
We do not regard it as especially important that the child, then 
only nine years of age, should have expressed his desire to 
live with his ota eee That was natural under the circun- 
stances. If, however, the father wisely and afrectionately takes 
over the direction and control of his child, he will soon gain 
his affection and confidence, and in the end will make for him the 
character of home he ought to have. 

Finding no error in the record, the judgment of the trial 


court will be affirmed. 


Judgment affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 

i I, JUSTUS IL.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this —day of 


in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(53761—3M—1-27) 
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General No. 7830 Agenda No. 24. 
In The 


APPELLATE COURT OF ILLINOIS 


Ke 


Second District 


February Term, A.D., 1928. 


WILLIAM BEHRENS and Edward 


\ 
) 
FREUNDT, co-partners doing ) Appeal from 
business as Behrens & Freundt ) County Court 
Appellees ) DeKalb County. 
VSe 
MRS. MICHAEL O'BRIEN, ) 
Appellant, ) 


OPINION By BOGGS, J. 


Suit was instituted by appellees asainst appellant before 
a justice of the peace of DeKalb County to recover the purchase 
price of a Deering binder sold to appellant. On appeal to the 
County Court, a jury was waived and a trial was had before the 
court, resulting in a finding and judgment in favor of appellees 
for $100. over and above $140. that had been tendered. To reverse 
said judgment, this appeal is prosecuted. 

No complaint is made as to the rulings of the court on the 
propositions of law. The first ground urged by appellant for a re- 
versal of said judgment is that the court erred in permitting 
appellees, after the hearing of said cause and after the court 
had announced its finding, to substitute "William Behrens and Edward 
Freundt, co-partners doing business as Behrens and Freundt," as 
plaintiffs instead of "Behrens and Freundt", as the suit was 
originally brought, without imposing terms. 

An amendment of this character is warranted at any time 
during the proceeding. No surprise was occasioned appellant 
thereby, and the court properly allowed said amendment without 


imposing terms. 
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The principal ground relied on for a reversal of said 
judgment is that the finding and judgment of the court is against 
the manifest weight of the evidence. 

The record discloses that George, Walter and Frank 
O'Brien, sons of appellant, called at the place of business of 
- appellees, who are implement dealers, in July, 1926, and inquir- 
ed with reference to the price, etc., of a McCormick-Deering 
pinder. Appellees had on hand a Deering binder, which they 
testified they offered for $230., being 315. less than the regu- 
lar retail price; that no sale was made that dey; that , some time 
thereafter, George O'Brien and Dennis O'Brien, his unele, called 
at appellees' place of business, and purchased for appellant, the 
Deering binder in question, for $230., with a cover for %10., 
making a total of $240.3; that no payment was made at the time of 
the delivery of the binder, and that some time after harvest, 
appellant, made a tender of }140. for the binder and sover; which 
tender they refused. 

Appellant's three sons who first called on appellees 
testified to having had a conversation with appellee Freundt with 
reference to the binder in question, and that he, Freundt, offer- 
ed the binder to them for $130; that, a question being raised as to 
why it was so much under the ordinary price, Freundt replied 
in effect that it was not Deering territory and they wanted to 
get rid of the binder and were accordingly making = price of 
$130; that no sale was made on that date, but thereafter appellant 
purchased said binder through George and Dennis O'Brien, for $130., 
with $10. for the cover, making $140.; that she tendered said 
amount, and, on the same being refused, she had deposited the same 
with the county clerk. 

Four witnesses testified on behalf of appellant to the 
effect that the contract price for the binder and cover was 3140. 
Appellees and one Steinhauer, a traveling salesman for the Inter- 
national Harvester Company, testified that the price made to ap- 


pellant for said binder was 5230, with $10. for cover. The 
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evidence is sharply conflicting. That being the state of the 
record, we would not be warranted in reversing the judgment, 
unless we were able to say that the finding of the court was a- 
gainst the manifest weight of the evidence. This we are unable 
to do. 

A trial court's finding, where a jury has been waived, is 
to be given the same effect as the verdict of a jury, and will 
not be distrubed unless manifestly against the weight of the 
evidence. Gratiot St. Warehouse Co., v. St. L. & 7. Ee Re Re Co., 
122 App. 405-407, affd. in 221 Ill. 418; Broderick v. O'Leary, 
112 App. 658; People v. Eagan, 241 App. 189-196-197. 

In our opinion the testimony, taken with the fasts and 
circumstances proven on the trial, supports the finding and judg- 
ment of the court. 

It is also contended that the court erred in admitting 
in evidence the invoice showing the wholesale price of said 
Deering binder. 

The record discloses that appellant was insisting that said 
binder was one that had been on hands for some time, and that that 
was the reason appellees were making the alleged price of $3130. 
on it. The invoice discloses that the Deering binder was billed 
to appellees in May, 1925, preceding the July in which the same 
was sold to appellant. This was a circumstance tending to show 
that the same had not been on hands for any length of time, and 
tending to show there was no occasion for the making of a price 
to appellant on said machine, which was considerably less than 
the wholesale price paid by appellees. The record also discloses 
that said invoice was not offered in evidence for the purpose of 
showing the wholesale price of said binder, but for the purpose 
of showing that it had only been billed to appellees about twp 
months before the sale was made to appellant. 

Where, however, a case is tried before a court without a 
jury, the finding of the court will not be distrubed on appeal 


where the competent evidence im the record is sufficient to sustain 
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the judgment of the court. Schroder v. Harvey, 75 Ill. 638-641; 
Partridge v. Ryan, 134 Tll. 247; Palmer v. Meriden Britannia Co., 
188 Ill. 508-518; People v. Askins, 200 App. 621; Rosenfeld ¥. 


Ehrhart, 202 App. 617. 


For the reasons above set forth, the judgment of the 


trial court will be affirmed. 


Judgment affirmed. 





STATE OF ILLINOIS, l 
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do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
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APR 19 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 
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General No. 7899 . Agenda No 36 
In The 
APPELLATE COURT OF ILLINOIS 


second District 





February Term, A. D.,1928 


PRODUCE DISTRIBUTORS COMPANY, ) 


a corporation ) ‘ 
Appellee) ) Appeal from 
) Circuit Court 
vs. ) Winnebago County. 


\ 


CLARA GHANOPOLOS ) 


) 
Appellant. 


OPINION by BOGGS, J. 





An action in assumpsit was instituted by appellee in the 
Circuit Court of Winnebago County against appellant and one William 
Geanopolos as copartner, doing business under the name of "State 
Market," to recover for goods alleged to have been sold by appellee 
to said parties. 

On the trial of said cause, the court directed a verdict 
in favor of Williangeanopolos, he having been adjudged a bankrupt 
and a verdict was returned asainst appellant for $1,949, on which 
judgment was rendered. To reverse said judgment, this appeal is 
Pewanedseas 

The declaration consisted of one special count and the 
common counts, with affidavit of merits. Appellant filed a veri- 
fied plea thereto denying partnership and a plea of the general 
issue. 

The principal ground relied on for a reversal of said 


judgment is that the verdict is against the manifest weight of the 


«8S of Shropa 


ott gt 
STOUT III TO TAUOD SVARTHITA 
totrtaid Baoost 


ee 


sser,.d .A ,mre? yremrds't 


FEMAIMO D eqorvaravela mpuaoss 
- Mijohe 5 noltisregioo 8 
moxt Leeqcé (selifeqaA 
tausod tisortd ( 
s“sawod essderniry 


etoslieggs 


-& ,enn0d yd HOINIGO 


ee ee 


ELE eno bus tasifleqqs tenisas yiawed osedonntW to a 


ststa" to omen oft tebmy eeemtand sateb ,rentssqos ac e 


ig  bacae aicd ,t¢nomebot Siee serevex of .bevebimor pee 


Sizer ge boltt ins ffequa sediven to ¢ivebltts dé tw wuaee 


Levers: ond ro sefg s ins qiderentraq 2 


Pie et ees 
aie to. fsex rover 6 tot mo betiex havery taqtonts 
| | atebman edt Ce ei tolitev ost 


. hee have 





evidence, it being the contention of counsel that the evidence 
fails to show the esistence of a partnership between appellant 
and the said William Geanopolos. Counsel further contend that 
the market in question was owned and operated by William Geanop- 
olos as his own individual property, and that appellant had no 
interest therein. 

The undisputed evidence in the record discloses that in 
the month of February, 1919, appellant purchased from one Nick 
Psofas a grocery store and market known as the "State Market," in 
the City of Rockford; that she paid therefor 33,000, a part of 
which she paid in cash; for the remainder she gave her individual 
note, which she afterward paid. Francis Conway, a traveling sales- 
man, testified that on one occasion he was in said market and 
remarked that it was hard to make collections, and that appellant 
said if her husband gave any credit, she would close his doors. 
One Ed Hayes, a real estate man testified that "Mrs. Geanopolos 
asked me to get a buyer or to sell or dispose of it (said market). 
She told me to go ahead and bring the buyer in." Harry Filson, 
a real estate man, testified: "I saw Clara Geanopolos at the 
store, acting in the capacity of a clerk or proprietor. William 
said they would sell the placé, and so did Clara. Clara said, 
‘If you have a customer or buyer , bring him in." She said the 
purchase price was on inventory and fixtures, by agreement." 
Mary Hartman, a customer of the store, testified: "I saw Clara 
put up goods on the shelf. She came to the store, took money out 
of the register. William asked her what she was going to do with 
it and she said she was going down to the bank and deposit it. 
William said, "Don't take it all--leave me a little.' Well, she 
said, 'It was as much hers as it was his--she could do what she 
wanted with it.' She put the money in her purse and went out." 


Harry G. Webber, an insurance man, testified in reference to a 
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policy that he was writing on said store, that "Bill said to have 
the insurance policy in both their names. Clara was right beside 
him. I didn't talk to Clara and she didn't talk to me. She talked 
to Bill; I do not know what she said," Thomas L. Sizer, cashier 

of the Forest City National Bank, testified that an account was 
opened in his bank as "State Market" and that Clara Geanopolos 
wrote on the signature card "State Market" and her name, and that 
William Geanopolos also placed his signature thereon. 

The business was in the main operated by William 
Geanopolos. He-.did the purchasing of the goods therefor, and 
conducted it as Bill's Place, but the account in the bank remained 
as it hag been opened, the "State Market", the signatures being 
those of Willian Geanopolos and Clara Geanopolos. 

Counsel for appellant insist that there should have 
peen some proof, either of a written contract or an oral agreement 
between said parties showing a partnership, and that the facts and 
circumstances shows in this case were not sufficient to warrant 
the jury in finding that a partnership relation existed between 
appellant arfd her husband. 

In Haug v. Haug, 193 Ill. 645, the court at page 647, in 
discussing a question of this character, 3isays: 

"There is no evidence in the record of any express con- 
tract of partnership, or written agreement of partnership, between 
the parties. It is well settled, however, that written articles 
of agreement are not necessary to constitute a partnership, but 
that a partnership may exist under a verbal agreement. (Bopp Ve 
Fox, 63 Ill. 540.) The existence of a partnership may be implied 
from circumstances. (Keeleher v. Tisdale, 23 Ill. 409.) A 
partnership may arise out of an arrangement for a joint business, 
wherein the word 'partnership' may not have been used. If there 


was such a joinder of interests and action as the law will consider 
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as equivalent and regards as in effect constituting a partnership, 
it will give to the persons so engaged all the rights, and lay 
upon them all the responsibilities, and to third persons all the 
remedies, which belong to a partnership." 

And in Field v. Bilers, 103 App. 374, the court at page 
377, says: 

"The joint ‘enterprise’ of Dazey and Hilers could cer- 
tainly be inferred by a jury from the evidence as it stood, for 
Dazey furnished the money and Hilers furnished the labor in the 
purchase of the hogs. And if there was no understanding between 
Dazey and Eilers as to the hogs shipped, a jury would have the 
right to draw the conclusion that they were interested in the 
‘joint profits' of the business; Eilers was probably not huying 
hogs for the love of physical exercise or for mere mental training. 
And, if they were interested in the joint profits, the Yury would 
also be authorized to find, that although there was no BE 
ing between them, a 'community of interest! existed in the hogs. 
Fougner v. First National Bank of Chicago, 141 Ill. 124; State 
Nat. Bank v. Butler, 149 Ill. 575." 

In view of the fact that the record discloses that the 
money for the purehase of the market was all furnished by appellant; 
that the account in the bank was opened as the "State Market", the 
signatures being those of William Geanopolos and of appellant and 
that the insurance was taken out in their joint rages and that they 
were both offering said premises for sale, we hold that the jury 
were warranted in finding that appellant and her husband were 
jointly interested in the business. in question, and that, as to 
third parties, they sustained the relationship of partners and 
were severally liable for the indebtedness incurred in and ebout 
said business. 


It is next contended that the court erred in refusing to 
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give the one refused instruction, offered by appellant. We have 
examined said instruction, and do not think it states a correct 
principle of law. The court did not err in refusing the same. 

It is also contended that the court erred in its rulings 
on the evidence. In this connection counsel for appellant insist 
that the court erred in allowing appellee to place appellant on 
the stand as its witness, and to examine her with reference to 
deposits Waich she made in the bank to her own credit during the 
time the business in question was being operated. While probably 
the court might well have sustained the objections to said testi- 
Many, at the same time we do not think, under the evidence in the 
record, any serious error was committed. 

While counsel for appellant assigned errors on the rul- 
ings of the court on the instructions, no complaint was made with 
reference thereto in the argument, except as to the refusal of 
the one instruction above referred to. The court fully submitted 
to the jury, in the instructions offered by appellant, the question 
as to whether or not appellant was jointly interested with her 
husband in the business in question, and gave all of the instru- 
etions offered by appellant in this cqnnection. 

It is also insisted by counsel that the court erred in 
stating, in the presence of the jury during the trial of said cause: 
"They have shown that these defendants (appellant and William 
Geanopolos) were running the State Market in Some form or:other." 
The remark should not have been made; however, counsel are not in 
a position to complain, for the reason that the remark was not ex- 
cepted to, and court was not requested to direct the jury to 
disregard the same. 

Other errors are assigned on the record, but counsel for 


appellant failed to argue the same in his brief and argument. Such 
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Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


APR 6 19989 the opinion of the Court was filed in the 
} ILO 
Clerk's office of said Court, in the words and figures 


following, to-wit: 


‘ ay 7 Ve. ' i 
oa : 
5 
7 
1 
' 
! * = 
. a pe: : 
bd - : % . : 7 
“ 
ve i a z 
ey Hy = Nie piety Te iM —_ ‘ 7 
B= Fh ye bar Pe 
os 
Ae 
i 












ve y — 
: 1 
, F Gi : 
t 
carve i 
i : 
: it vt 4 i h 
: Sern a : 
ai ; i 
th : =T 
ea ie = Sains ah 
; rf oo 
7 tile 
‘ 
‘ mel ‘ xi) 
- 7 i . 3 
= OF es Tashan a 
at a Ca 5 
7 g 
” : i 
f : 
< o> o RR Nols a ae 
i 
i hig! j ' - 
; sh OR, 
am ce e 5 * Z f tet 
i. Pa q 1 ta ey Po 
zi armas a 
i Marre a 
1 | 





+ y 1 m4, 
uy eT ty 
tal a: 
o Pica. at 
Wy 
ey 





Joseph 3z01d and Jaeob 32014, doing 

business as. partners under the name 

and style of Jos. Sz01d & Son, 
Defendants in Error, 


Writ of frror to 
the Circuit Court of 
Peoria County, 
IEA BI Lahr aVeyal (=| 


eo ef 08 oF 


Ve 
Myrtle Smith, 


ee eu oF en 


Pleintir? in Error, 
Jones J: 

Plaintiffs, Szold & Son, copartners, recovered a 
Judgment on a directed verdict for 1195.28 against the de- 
fendant for a trespass and resulting damages to the plaintiffs! 
close. This cause was before this court at a former term 
and we reversed and remanded a judgment in fevor of the de- 
fendant, Myrtle Smith. (Szold v. Smith 229 Tll. App. 66.) 

The declaration charged the hreaking of plaintiffs! 
close, and the destruction with an automobile of certain plate 
glass windows. At the first trial, the defendant filed the 
general issue and two Special pleas. The first Special plea 
averred that the automobile with which the windows were broken 
was not her property, and was not then under her control or 
operated by her or her servants. The second special plea 
averred due care on her part and that the injury was unavoid- 
able. A demurrer to the second special plea was sustained, 5 
The cause was tried upon the general issue and the first 
special plea. With the pleadings in that state, evidence 
was admitted tending to show the defendant was not guilty 
of negligence and that the trespass was unintentional. The 
Judgment of the trial court was reversed and the cause re- 
manded. 

The facts are set forth in our former Opinion. ‘We 
then held that the action of trespass, being one for a viola- 
tion of a property right, does not depend upon the intent of 
the wrongdoer, or upon negligence. Plaintiffs' case was com- 
plete when the proof established the fact of the breaking 


of the close and the resulting damage. It was then ineumhent 
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upon the defendant to show a justification and it must be 
specially pleaded. 
When the cause was redocketed in the circuit court, 


the defendant again filed the san 
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which a demurrer was sustained. By leave of court, she filed 
an amended second special plea. By this plea it was averred 
that the defendant at the direction of Leroy Smith, drove an 
automobile to the Wilmo Garage on Adams Street in the city of 
Peoria, located fifty feet 
to have a leak in the heat of the automobile repaired by one 


Ray J. Karl, who was in charge of the garage; that when she arriv- 
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ed in front of the garage she stopped 
and placed the shift lever in neutral, got out of the car and re- 
quested Karl to repair the heater; that he took up some of the 


floor boards of the car, and without her knowledge shifted the 
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lever into reverse; that at his request she got in 
and started the engine so that he could see if the leak in the 
heater hed been mended; that she did not kmow that the lever 
had been shifted into reverse, and could not ascertain that 
fact by reasonable care and caution; that because of being in 
reverse, the car shot backwards and up on to the sidewalk, 


in the car 


Ms 


ay) 


and against the close of plaintiffs, while she was 


and in the exercise of all due care ani caution to prevent 
injury to the close of the plaintiff. A demurrer was sustain- 
ed to the amended plea, leaving the pleadings the same as at 
the former trial. 

4° On the trial the plaintiffs proved the trespass and 
the resulting damage to the amount of $1195.18, being the 
eost of replacing the glass broken. The defendant then sousnt 
to prove that she brought the eae to the garage and left the 
shift lever in neutral and turned off the ignition; that Karl 
started to work on the car and she walked away and wag looking 


in the store windows; that Karl called her back, and when she 


came back he was holding up certain of the floor boards in the 
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front of the car and told her to get in and step on the starter; 
that without her knowledge, Karl had shifted the Lever into 
reverse; that she got into the car and as she stepped on the 
starter, Karl turned on the ignition switch and the car snot 


backwards and committed the injury and damages complaine 


S 


without any steering or action on her part, and that she was in 


a faint a part of the time while the car was running backwards 
A mwomber of questions were asked the witness with a 
view of showing the trespass was not committed by reason of any 
hegligence or intent on her part. The court refused to admit 
the offered testimony. At the close of all the evidence, the 
trial court directed a verdict in favor of the plaintiffs in 
the sum of $1195.18, and judgment was entered upon the verdict. 
It is contended by the de 
in sustaining the demurrer to her amended second speciel plea, 
and in refusing to admit the offered testimony. Under the pliead- 
ingS"@fe issue wos the same as on the former trial, end there 
was no plea under which any evidenee could properl 
other than the plea of not guilty. Both.of the pleas to which 


a 


demurrers were sustained aver that the defendant was in the 
car and started it when it ran backwards and did the damage 
complained of. Where an injury is the immediate econseguence 
of a wrongful or negligent act, the doer of the act is liable 
in trespass whether the act was intentional or unintentional. 
A trespass is not excused by a mistake cither of law or fact. 
An act may amount to a trespass though the result was wholly 
unintended. (26 R.C.L. Trespass See. 7.) The holding of 
this court on the former appeal is to the same effect, and the 
trial court followed the direction of this court in refus- 
ing the offered testimony. 

For, the same reason, the demurrer to the amended 
second special plea was properly sustained. All the contentions 
of plaintiff in error were settled adversely to her by the former 


opinion of this court. The trespass and damages having been es- 
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tablished and there being no plea or evidence of justifica- 
tion it was proper to direet a verdict for defendants in error 


and the judgment of the circuit 


court is therefore arfirmed. 


Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
(goo the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Fe. Je Williams, Appellant, 


7815 8 


Joseph EB. Daily, Appelles, 
; Appeal from the 

Circuit Court of 

Peoria County. 


Ve 


ve 06 be ef ve 


Jones J: 

Joseph EH. Daily recovered a judgment by confession 
for $15,920 against F. J. Williams, in the circuit court of 
Peoria County on a note, dated February 12, 1925, and original- 
ly payable to F. &. Daily, but assigned to plaintiff. The 
judgment was entered November 6, 1925, and a transcript of it 
was filed in the office of the clerk of the cirevit court of 
Cook County. Execution was there issucd, but never served on 
appellant. 

Joseph HE. Daily filed a creditor's bill to the 
September term, 1926, of the circuit court of Cook County 
against VYilliams. Service was had, and thereunon Williams 
filed an answer and a cross bill. The record before us does 
not show the allegations of the ereditor's bill or of the 
eross bill. But we glean from an affidavit filed by Williams . 
in the cirevit court of Peoria County that the purpose of his 


eross bill in Cook County was to set aside the judgment. A 
demurrer to the cross bill was sustained on March 28, 1927. 
Thereafter, on April 11, 1927, Williams filed a motion in the 
circuit court of Peoria County to vacate the judgment by con- 
fession. On a hearing, the court considered not only the 
affidavit filed by Williams in support of his motion, but also 
a counter-affidavit filed by Daily and two affidavits in 
rebuttal thereof. The counter-affidavit and the rebuttal 
affidavits related solely to the question of déligence of 
Williams in seeking to vacate the judgment. 

By his affidavit, it is disclosed that he first -ob- 
tained notice of the entry of the judgment when he was served 


with summons in the Cook County proceeding and prior to 


September, 1926. He seeks to excuse his long delay in filing 
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his motion in Peoria County by showing that he had undertaken 
to have the judgment set aside by means of his cross bill in 
Cook County. The general rule is that an application to open 
up or set aside a judgement should be made at the earliest op- 
portunity. (Hall v. Jones, 32 I11l. 88.) 

A motion to open up a judgment by confession and for 
leave to plead is analagous to a motion to vacate a judgment 
obtained by default, and the rule as to laches in default cases 
is applicable. (Kesner v. Truax, 195 Ill. App. 285; Sternberger 
ve Wright 239 id. £33.) It is true that mere delay in filing | 
a motion to vacate a judgment by confession will not always 
bar the right to have it set aside, but wnreasonable delay 
in the absence of an excuse therefor will bar such right in 
all eases. It therefore becomes a question here whether the 
‘effort of the judgment debtor to have the judgment set aside 
in Cook County is a sufficient excuse for his having waited 
at least seven months before filing his motion in Peoria 
County. He was represented by counsel and chose his own forum 
and adopted his own method of procedure. There can be no doubt 
that the judgment entered in the circuit court of Peoria County 
could not be attacked or reviewed in a collateral proceeding 
in the cireuit court of Cook County. It has long been. the 
settled law that judgments and decrees, however erroneous, of 
eourts having jurisdiction, are final and conelusive between 
the parties until reversed in a direct proceeding in the 
manner provided by law, and cannot be attacked collaterally. 
(Sheahan v. Madagin 275 Ill. 372.) The jurisdiction of a 
court over a judgment which it has rendered is not lost by 
filing a transcript thereof in another court or county. (15 
Eney. Pleading & Practice, Judgments, 229.) 

No guestion as to the jurisdiction of the circuit 
court of Peoria County to enter the judgment in raised or 
suggested as an explanation for the attempt to set aside the 


judgment by a cross bill in the circuit court of Cook 





NEGO OF wbipeo teen as aie ‘et oe Lye. Skeciieiak os “ett Lod - 
-qo ¢eoiinse eit ds ebsii od Dinode Jatrgbol 8 ebies tea TO as ; 
(.88 042 $8 (esuet sy Lia) vet inadz0og 
gat Sgr hd: ET Cid. « : 





tromgint es. eteesv, ot noliom sof exogelsue af beetq: ot eine 
fggted ot -ceugel. of. as sige: ved Ess ft Gustes. ge beukedtdo 
wepte faned®. 7068 .qgh .LIT C8 .smecl. 7 - omee) roléaotiqaa at 

gakigi et yeted omem edd oietd seh dk: tees aht SOS. data «v 


aysewls som Lilw moteecsmeg Wi, Frere bets Sra ey od: sotton ba 





siueed mt obitem eb ent lit srehed abana: weve, deaet ts 










mrrct swe eis oeone bas Leemsos ¢¢ Dot asaenget caw obo -sotawe® 
edwob of 2G wen eToNT .ourheoctg TO Sodom mvo-eid . 
vhmrod siteel to dauco tiveute edt mt Boretse ¢ 
aniisesord, 
edd aeod gael 


. £0 <eyoaketss 





Ulistesallos boiosits ed goness Has eWst: UG 
Hipibe host oat. (Age. ELE arg nigabatt — adnedg) | 
i at berobnen, een ot) rial sie doom het e stove dtess09 : 
Gf), .ysanco. 70 Foro. teftom nt Loeredd: stein anne 


Aw BBS patron ane PSO 


a 
es 
2 
o 


“a 


Q, 
eg 
& 
ie 
yes 
. 
Lig 





throrke edt ta cottotbetum, edt of as noitaere hv 
%o, beater at taombet od¢ redae.ed wheres. stiost 20 fuse = 
oid ebles tea oat tgnedd s. od. ok nol den aLiquie, Sines aii scicud BNE 
Xoo). to tasoo F twonbp, odd ab Lod: S20%9 8 Nal be ke 





sa ~ 








County, and the method chosen was wholly at variance with 
well known fundamental rules fixed by longs established precedent. 

Where a court has jurisdiction to enter a judgment by confes- 
sion, the remedy by motion to vacate it or open it up in the 
court where it was rendered, and in that court only, is one 
well known and understood by the legal profession and often 
employed by it. We see no suficient excuse for the attempt 

of appellant to take an unchartered course rather than one 
which is well defined and often travelled. In making the selec- 
tion he did, he invited the hazards which were incident to 
his choice. 

In Philbrick v. Conejos County State Bank, 71 Colorado 

19, 803 Pac. 678, a judgment by confession was obtained in a 
Colorade state court on March 3, 1921. On March 5, 1921 a suit 
on the judgment was begun in the Federal Court in the State of 
Nebraska. The defendant was served in the latter suit on March 
7, 1921. Judgment was rendered against him on June; 3, 1921. 

On the same day he filed a mation in the Colorado state court 

to have the judgment set aside, hat court said in the opinion; 
"It thus develops that there was a ninety days' delay between 
the date of the entry of the judgment in Colorado end tee 
fendant's motion to vacate, and that, for at least 86 days 

of that time he had full knowledge thereof. Wot until the 
day of the entry of the Federal Court's order for the sale of 
all the attached property in Nebraska did he file his motion 

to vacate the Colorado judgment. In other words, defendant, 
when apprised of this judgment, elected first to attempt to 
defeat plaintiff's recovery thereon in the United States Dis- 
trict Court, and not until a complete failure there did he 


* HK 2K * 


decide to attack the judgment itself. During 
the delay plaintiff has been put to considerable inconvenience 
and expended no inconsiderable sum in enforcing its rights 
under the judgment, all with full kmowledge on the part of the 


defendant, and all to no purpose if the judgment be now va- 
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eated. We must, therefore, hold that the delay, under the 
circumstances, bars the relief sought. Defendant is not in apt 
time." The application for relics must be timely sand if the 
applicant has been guilty of laches, relief will be denied hin, 
as where after knowledge of the judgement the defendant permits 
the plaintiff to prosecute to judgment an action upon it in 
another state. (Freeman on Judgments, 5th Edition, Sec. 1341.) 

In the counter-affidavit filed on behalf of appellee 
it is stated that the affiant, es brother of appellee, had a 
conversation with appellant on February 23, 1926; that the 
conversation had to do with a sossibility of a settlement and 
satisfaction of the judgment by confession, and that appellant 
was at that time fully informed es to the judgment and that 
affiant had discussed it with appellant's attorney. These 
statements are denied in appellant's rebuttal affidavit. If 
the statements are true, then appellant had notice of the entry 
of the judgment more than a year previous to the time he filed 
his motion to set it ad@ide. In his rebuttal affidavits, ap- 
pellant admits having a conversation with appellee's brother, 
but says the conversation was confined principally to the pay- 
ment of the note upon which the judgment was rendered. 

It was incumbent upon the defendant to establish not 
only his diligence in filing his motion, but to show a meri- 
torious defense. Without repeating all the statements in the 
several afiidavits filed in his behalf, it appears from his 
original affidavit that when he executed the note in question 
there was also executed by another party, a deed with the place 
for the grantee's name left blank; that it was delivered to the 
payee of the note as collateral security for its payment, with 
the understanding that if the note was not paid at maturity, 
then the payee of the note might fill in the name of any 
grantee he desired; that in case he did so fill in the name 
of a grantee, the note was to be cancelled and surrender- 


ed to appellant; that the decd was so completed by 


inserting appellee's name, and was filed for record on 
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October 16, 1925, and the note was thereby fully paid and 
discharged; that on October 19, 1925, all leases to the premises 
described in the deed were turned over to appellee by appellant's 
employce at the direction of his attorney during appellant's 


+ 


absence from this state, and that his attorney and such employee 


had no knowledge afi: the existence of the note. In his rebuttal 
affidavit, he states that the conve tion on February 23, 1926 


related principally to the payment of the note, which in his 
previous affidavit, he claims was at that time fully paid and 
discharged. In explanation of this conversation, appellant's 
counsel argues that Williams did not want to lose his build- 
ing and was anxious to placate the Dailys, so he could obtain 
a reconveyance of the property. This in effect recognizes 
the existence of the debt and does not comport with the theory 
that the note was paid and discharged. 

The showing of a meritorious defense must be made 
in the affidavits in support of the motion, and cannot be 
aided in a court of review by statements and explanations 


ef counsel dehors the record. There is no, showing in any 


of the affidavits filed on appellant's behalf that he was 


ra) 


negotiating or attempting bo negotiate for the return of the 
property by the payment of his indebtedness, or that he was 
misled or lulled into a false sanse of security by the Dailys 
or either of them. Other statements in his affidavit are 


equally vague and uncertain on the merits of the case. 


His affidavits are to be strictly construed and taken most 


strongly against him in all respects. (Stellwagen v. Schmidt 
234 T1l. App. 325; Furman v. Wieezorkowski 202 id. 347; 

Blanks v. Mills 205 id. 542.) A motion to vacate a judgment 
by confession is addressed to the sound discretion of the 
trial court, whose decision should not bs disturbed except 

in the case of a palpable abuse of that discretion. (Nitschke 
v. Gity of Chicago 208 Ill. 2683; Blake v. State Bank of 
Freeport 178 id. 182; Furman v. Wieszorkowski, supra; Geist 


ve Kaplan 195 Ill. App. 299.) 
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The error assigned by appellant that improper evi- 


a 


dence was admitted on behalf of anpellce could only refer to 


Dd 


appellee's counter-af idavit. While it is not proper for a 
eourt to consider count r-affidavits controverting the affida- 
vit of a defendant as to hidmeritorious dJefense, the propriety 
of receiving and considering counter affidavits on the question 
of diligence in presen 
equally well se&tled. (Gilchrist Transportation Company v. 
Northern Grain Co. 204 T11. 510; Kloepher v. Svborne, 177 Ill. 
Apps 384. ) 

The charge of usury was not presented in the trial 
court and cannot now be raised in this court by way of argu- 
ment. The record does not contain the original note but only. 
a copy of it, and such copy is attached to the marr. and cognovit. 
It is therefore contended that the jiudgnent is improper on its 
face because no endorsement of the note is shown. The copy of 
the note filed is no part of the declaration. (Gage v. Lewis 
68 Ill. 604; Harlowe v. Boswell, 15 i@. 57; Hippach v. First 
National Bank, 169 id. 515.) But regardless of that fact, it 
is not necessary that the copy of a note attached to a declara- 
tion should showsendorsements. (Franey v. True, 26 Ill. 184; 
Roberts v. Thomes, 28 id. 79.) 

Under the circumstances in this case, we conclude 

that the circuit court of Peoria County properly denied 
appellant's motion and the judgment is affirmed. 


Judgment aflirmed. 
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Gen. No. 7877 Agenda No. 21 
In the 
APPELLATE COURT OF ILLINOIS, 


second District 


February Term, A.D., 1928. 


Jo He KRAUSE SUPPLY COMPANY, 


) 
a Corporation, ) Appeal from 
Appellant, ) County Court of 
VS. ) Winnebago County. 
) 
ARTHUR L. HAMILTON, 
Appellee. 


OPINION by BOGGS, J. 


An action of assumpsit was instituted by appellant against 
appellee in the County Court of Winnebago County. The declaration 
consisted of the common counts with affidavit of merits. To said 
declaration appellee filed the general issue and a plea of set-off, 
accompanied by affidavit of merits. To the plea of set-off appellant 
filed a replication. A trial was had resulting in a verdict and 
judgment in favor of appellee on his set-off for $518.65. To re- 
verse said judgment, this appeal is prosecuted. 

Prior to September 26, 1925, anpellee had been engaged in 
the heating business in the City of Rockford. On said date he 
entered into a written contract with appellant in and by which 
appellee sold to appellant his entire business, ineluding stock of 
goods, contracts on hand and good will to be paid for hy appellant 
at the invoice price of said stock less $500.00 which was to be 
applied by appellant as part payment on ten shares of the capital 
stock of appellant Company, which appellee was avelaeetios The 


remainder of said purchase price was to be paid in cash within 90 
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days of the date of the agreement. Said contract also provided that 


appellant was to employ appelles for a period of two vears from the 
date of said contract 2t a salary of 3300.06 per month. It further 
provided that appellee "will not engage in or be connected with any 
other business during said period of time, and that he will devote 
his entire time and attention to said business and will endeavor, 
to the best of his ability, to make his employment and the business 
he engasres in for the party of the first part a success." 


At the time said contract was entered into appellee head on hand two 


oO 


contracts, known as the Johnson and Mazsola Jobs. 

On the trial of said cause appellee, over the objections of 
appellant, was permitted to testify that it was agreed between 
appellee and appellent that appellee was to retain the Johnson Job 
and that appellant was to furnish the materials and work necessary 
to finish the same witnout cost to appelles and that appellant 
was to have the Mazzola contract. 

A part of the materials on the Johnson job had been deliver- 
ed on the ground at the date of said contract but only a small part 
of the roughing-in work had been done av that time. Appellee also 
testified that he began said job in October and completed it about 
the first of November; that on December 41, 1925 he obtained from 
one Handneen ; an employee in the office of appellant, a release of 
the Johnson job; that he said to Hyndmann, “you know that is my 
job; I want a release on it, so it will not conflict with my con- 
tract with the company." The johnson job was completed and appellee 
collected thereon $1425.00. 

Appellee further testified that in July, 1926, he received 
a letter from the a for appellant demanding payment by 
appellee of the amount he had collected on the Johnson job. He 
further testified that appellant deducted $100.00 from his June 


salary and failed to pay his July salary and that he left the em- 
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ployment of appellant on August 14, 1925, having due him on his 
salary a total of $550.00. 

Appellee admits an item of $31.35 claimed by appellant for 
material furnished appellee. The testimony on the paft of appellant 
is to the effect that there was no aereement with reference to the 


J 4 
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Johnson and Mazzola jobs and that those jobs passed to appellant 
under said written contract. 

Appellant also specifically denies ever having in any way 
eonsidered with apnellee the matter of appellee retaining the 
Johnson contract. 

Hyndmann testified that from time to time during the fall 

of 1925 and the early winter of 1926 he inquired of appellee with 
reference to when the Johnson job woujd be paid for and that sppellee 
would put him off with one excuse or another. 

Helen Hay, assistant bookkeeper for appellant testified to 
having heard a conversation between appellee and Hyndmann with re-_ 
ference to the Johnson job and over-heard Hyndmann ask appellee if 
he got the money and appellee stated "that the loan had not gone 
through." She further testified that in March, April and May, 1926, 
‘she had. over heard further conversations. : 

Allen Zerr, witness for appellant, testified to having 
heard a conversation between appellee and a Mr. Smith with refer- 
ence to the Johnson job; that "Mr. Smith asked Mr. Hamilton why 
he took the $1425.00 and Mr. Hamilton said he thought he had it 
coming.* * * * it. Hamilton said 'I will pay it back just as soon 
as I can; they are deducting it from my salary now.' That con- 
versation was during the latter part of June cr the first part of 
duly, 1926." 

The preponderance of the evidence is to the effect rok the 
Johnson job was not to be retained by appellee. We are not, however, 


basing our decision on the oral testimony with reference to this 


transaction. 
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Appellee testified that the Johnson contract and the 
Mazzola contract were all the contracts he had on hands at the time 
of entering into the written contract. Said contract provided that 
all contracts appellee hed on hand were to pass to appellant. 

Gounsel for the appellee insist that the written contract 
was waived or abandoned by the parties, and should not have been 
admitted in evidence. There is no evidence in the record on which 
to base this contention. The intention of the parties to the 
written contract is to be determined from the agreement itself and 
not from their previous understandings and agreements. Robbs 
Express Company, ve Ferkel, 200 App. 471-472; Clark ¥. Mallory, 185 
Zils 2275 

"A written contract which purports to be a complete and 
final statement of the entire transaction is the only evidence of 
its terms and conditions. All preliminary negotiations, whether 
oral or written, are merged in the written contract." Osgood v. 
Skinner, 211 Ill. 229-238; Telluride Power Co., v. Crane Co., 208 

Ill. 218-227; Davis v._ Fidelity Ins. Co., 208 Ill. 575-382; 

Zalapi ve Holcomb Manufacturing Co., 241 App. 102-106. 
| It is insisted by appellee that-the Court should take into 
consideration the facts and circumstances surrounding the parties 
at the time the contract was entered into. 

"Me rule that in construing a contract it is proper for the 
Court to take into consideration the sur»ounding circumstances does 
not give to either party the right to establish, by oral evidence, 
a difterent contract from that expressed in the written agreement. 
All conversations and parol agreements between the parties prior 
to the making of their written agreement are merged in the writing 
and cannot be proved for the purpose of changing the contract or 
showing an intention different from that expressed." Armstrong 
Paint Co., ve Can Co., 301 Ill. 102-106. The Gourt rightfully 
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admitted said contract in evidence. 

It is next insisted that the Court erred in not giving 
appellant's refused instructions one, two and three, These in- 
structions were based on the written contract in question and 
should have been given. 

It is next insisted that the Court erred in giving 
appellee's instruction No. three. This instruction undertakes to 

ak out in detail the contention of the parties with reference to 
their respective glaims and concludes: "And it is for the jury to 
determine from a preponderance of the evidence who is right." The 
written contract determines the rights of the parties and its 
construction was for the Court. 

"It is reversible error for the Court to give instructions 
which require the jury to find and determine legal propositions. 
Neither should an instruction ne submitted to the jury for them 
to determine questions of mixed law and fact." People v. Mayor 
of Alton, 193 Ill. 309-311; Lence v. Insurance Company, 147 App. 
259-262; Peoria Traction Co. v. O'Connor, 149 App. 598-603. 

"Where a contract is in writing its construction is a 
matter of law for the Court, and the Court should construe the 
contract and advise the jury of its meaning." Rosenbaum Brothers 
ve Devine, 271 Ill. 354-357; Carstens Packing Company v. Sterne Co., 
286 T1ll. 355-357; Hancock v. Knights of Security, 403 Ill. 66-70; 
Cutler v. Gardiner Co., 225 App. 497-499. The Court erred in 
giving appellee's instruction No. three. 

Appellee strenuously insists that we should not consider 
this ease on the merits for the reason that appellant did not saf- 
fieiently abstract the pleadings. 

Appellant did not abstract the declaration, but abstracted 


the plea of set-off and the replication. The declaration consisted 
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of the common counts which are well understood. While it would 
have been well to have abstracted the same, the failure so to do 
was not important. Numerous cases were cited by appellee in sup- 
port of his contention that the abstract was not sufficient. 

An examination of these cases will disclose that they were 
entirely different from this case. In each of tne cases cited it 
was important that the Court have before it a sufficient abstract 
of the declaration in order to determine the issues. That was not 
necessary in this case and we would not be warranted in refusing 
to consider the case on account of the alleged insufficieney of 
the abstract. 

For the reasons sbove set forth the judgment of the trial 


court will be reversed and the cause will be remanded. 


Reversed and Remanded. 
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APR 3 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 





a 
' 
a de) : one ; 
i n edt 
> ‘au: al ’ ami «lt 4 7 
4 
1 





Sn ABE | el By IG 
7 


wo | ee ne Lia, ta Toa PS SN cee ats ia 


















% ar Ave 7 
7) | “ae Bite ae vanes 
= fo a ie 
7 : a ke on 7 
oy : Au ee y ett Gy oh 
; : f a 
<4 otf ite - — Sellars wr ab a 
‘ : i — , 
‘i a sh : aT | 
4 oi ras as AEs ©) bes - a 5 ° 
. a 
rehhaiy 8 svete si ; 
Wey ee 
a Poel eae pe ee oe 
: ie 
i ee a Ts ata ht VI" Ba 
4 ; 7 a eat - wa 2 : 
i ee ay : 
PS ab 
7 > % 
4 ‘ 
oe i tos ; 
> a 
, cies! te ee 
’ figs | ihe ‘ae 


Gen. No. 7885 Agenda No. 27 
In the 
APPELLATS COURT OF ILLINOIS, 


Second District. 





February Term, A.D., 1928. 


C. H. LEFLER, ) 
Appellant, ) Appeal from the 
VS. ) Circuit Court of 


Peoria County, 
BOARD OF SCHOOL INSPECTORS Ariat iave bts i 
OF THE CITY OF PRORIA AND ) 
SCHOOL DISTRICT NO. 150, ) 
Peoria County, Illinois, } 
Appellee, ) 


OPINION by BOGGS, Jd. 





An action in assunpsit was instituted by appellant against 


5 


appellee to recover the balance alleged to be owing on a contract 
between appellee and appellant for the school year of 1920-1921, 
‘and to recover on a contract alleged to have been entered into be- 
tween appeliee and appellant for the school year of 1921-1922. A 
trial was had, resulting in a verdict and judgment asainst appel- 
lant in bar of action and for costs. To reverse said judgment, 
this appesl is prosecuted. 

This ease was before this court on a former appeal, and 
will be found reported in 241 App. 229. On the former trial, the 
jury returned a verdict in favor of appellant for $167.74, from 
which judgment appellant prosecuted an appeal to this court. The 
cause was reversed on the ground that the court erred in its rul- 


ings on the evidence and in directing = verdict for appellee on 
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the third and fourth additional counts. 

The pleadings, practically all of the documentary evidence 
and the motion for a new trisl were not abstracted. We would, 
therefore, be warranted in affirming the judgment on that sround 
alone. Gibler v. City of Mattoon, 167 Ill. 18-22; Barber v. Mellish- 
Hayward Co., 209 App. 299; Dunlap v. B. of R. T., 214 App. 376-378; 
Deterding v._C. I. P. S. Co., 225 App. 574-575-376; We have, how- 
ever, deemed best to consider the case on the merits. 

The record discloses that, on the recommendation of appellee's 
committeesfor the employment of teachers, appellant, among others, 
was to be employed for the school year 1921-1922; that a form of 
contract for such employment, fully filled out as to terms, etc., 
was gent to appellant through the office of appellee's secretary 
Said form bore the printed name of appellee, with a blank line, 
with the word "Secy." printed at the end or under the same, and 
with another line for the teacher to sign. Below the lines for 
signatures was printed: "fhese forms ars in duplicate. One copy- 
is to be signed and kept by you. You are to sign and return the 
other copy to the Secretary of the Board within ten days of the 
date of the proffer of this contract, which proffer shall date 
from the date under the signature of the secretary of the Board; 
otherwise, your position will be declared vacant." 

It is conceded by counsel for appellant that the alleged 
contract of employment was not to be performed within one year, and 
to be valid and binding must have been in writing, signed by the 
party to be charged. However, it is insisted that said instrument 
delivered to appellant in duplicate, with the terms and conditions 
of the proposed employment, with the name of appellee printed there- 
on, when signed by appellant and returned to the office of appellee 


board, as testified to by appellant, was a sufficient signing to 
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make a valid and binding contract under the statute of frauds, 
without said contract having been signed by the secretary or 
assistant secretary of said board. It is also insisted by counsel 
for appellant that appellee board having approved and ratified said 
recommendation that appellant be employed, setting forth terms, 
aes its record thereof, signed by its secretary was a sufficient 
memorandum signed by the party to be charged, to make a valid and 
binding contract. 
This same argument was made by appellant on the former 
hearing of said cause, and the law as laid down on that hearing, 
so far as applicable in this case, is res judicata. Lusk v. City 
of Chicago, 211 Ill. 183-188; People v. Waite, 243 Ill. 156-}60; 
Village of Oak Park v. Swigart, 266 Ill. 60-61; Mariner v. 
Gilchrist, 280 Ill. 544-549; People v. Young, 309 Ill. 27-50; City 
of Chicago v. Collin, 516 Ill. 104-113. 
On page 232 of the opinion on the former hearing, we said: 
"The contract was not to be performed within a year and 
for that reason it was necessary that the ee or some memor- 
anda or note thereof, should be in writing and signed by the party 
to be charged, or by some other person lewfully authorized. * * * 
| "It is evident that the election of appellant to this 
position was not intended by appellees to constitute a contract 
between the parties, and therefore the facts alleged in the addit- 
ional count to have been in writing were not sufficient to take 
the case out of the statute of frauds. On the other hand, it is 
apparent that it was the intention of the partics that a contract 
in writing should be crbored into between the parties after the 
election of appellant. This is apparent from the fact that certain 
conditions are contained in the contract as sent to specttan rela- 
tive to his membership in the Men's Federation. 


"If the records of the school board are not sufficient to 
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constitute a writing under the statute of frauds, the next question 
is whether there was evidence which shows that the contract gent 
to appellant was in fact signed by the secretary, thus making a 
valid contract between the parties." 

It was determined on the former hearing that the records 
of appellee board did not amount to a memorandum sigmed by the 
party to be charged; unless the contbact in question was signed 
by the secretary of appellee board, it would not be a binding 
contract on appellee so as to take the case out of the statute of 
frauds. 

On the issue as to whether or not the seeretary or as- 

nt 


ed the contracts in cues- 


® 


5 


sistant secretary of appellee board sig 
tion, the evidence is confined to the testimony of appellant, such 
secretary and assistant secretary. Appellant called as a witness 
‘Frances M. Ulricson, who testified that she had been employed by 
said board since 1913, and had held the office of assistant secre- 
tary intermittently since said time; that she was not in charge 

of tns records of the board, put helped to take care of them and 
had aGneeae since 1917; that a subpoena duces tecum had been serv- 
ed by appellant to produce for evidence the alleged contract in 
question; that a search had been made by her for it, both before 
and after the serving of said subpoena duces tecum; that she 
“searched in the vaults of the board, and wherever it might be 
found, but have found no trace of it. Wade one search about two 
days ago, and one about two weeks. ago.” 

Appellant testified in reference thereto: "I we re. 3, 
communication from the defendant avout the 20th or 21st of May, 
1921, consisting of a printed and typed form of contract for my 
employment. during the school year 1921-1922, the same in substance 


as plaintiff's exhibit 1-b, meh the blanks fihled in, but not the 
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game in form. The instrument was in duplicate. It held them until 
about the 29th or 30th day of May, wnen I returned them, duly 
signed by me, to the office of the defendant, * * * Never saw 
either of the forms of contract after I delivered them to the de- 
fendant."' On cross examination he testified: "Do a know whether 


the blank prepared for the secretary was ever filled out. Do not 


recall what person received the contrast from me; I-took it to the 


~ 


pack office of the defendant. Do not know whether that is the 


secretary's office. * * * I think the secretary's office is the 


= | 


adjoining room. I either laid the contract on the counter or de- 


kK 


te 


}overed tt into some person's hands there at the counter. 

To my best recollection, I delivered the contract to Miss Ulricson 
7 2 > 

but cannot testify positively as to the person who received it.” 


The witness Frances M. Ulviceson testified on behalf of 


a 


appellee that she “could not remember whether the plaintiff re- 
turned the contract to me in person; to the best of my knowledge I 
aid not see the contracts since they were meiled from the board. 

E did not sign them." This witness further testified: "The rules 
are that contracts should be returned to the secretary's office. 
The mail is received at the seeretary's office." 

On behalf of appellee, C. A. Dille, it's secretary, testi- 
fied that he was the secretary of said board in 1921; that he"did 
not see: the duplicate contracts covering the year 1921-1922 after 
they were sent out bythe board of school inspectors 6o C. H. 
Lefler, and did not sign them." 

On the issue, therefore, as to whether or not the contract 
in question was signed by appellee's secretary or assistant secre- 
tary, the verdict of the jury is sustained by a clear preponderance 
of the etidence. 

No complaint is made as to the rulings of the court on the 


evidence. The only oral testimony offered by appellee consisted of 


eed ond: ce 





is own testimony and that of the witness Frances Ulricson. In 
addition to the testimony set forth, appellee also offered testi- 
mony with reference to the conduct of appellant in connection with 
the Men's Teachers Federation, of which he was the acting secretary. 


Appellant testified as a witness for appellee that he acquiesced 


in the pagsing of the resolution which condemned certain of the 
policies of appellee board. On account of his conduct in this con- 


nection, ne was discharged by apnellse board twelve 
end of the school year of 1920-1921. 

It is next contended by counsel for appellant that the 
court erred in refusing seven of the instructions offered by ap- 
instructions, so far as they 


pellant. The first and secon 


re covered by appellant's 





state correct principles of law, 
eighth instruction. There was no error in refusing appellant's 
third, fourth, fifth and sixth instructions, for the reason that 


4. 


said instructions would have submitted to the jury questions of 


law that had been determined on the former hearing sdversely to 


the theory set forth in said instructions. The court did not err 


in refusing appellant's seventh instruction, for the reason that 
as to all questions tending to impeach appellant that were objeet- : 
ed to the objection was sustain 
It is also insisted that the court erred in giving the six 
instructions given on behalf of appellee. Under the decision of 
this court on the former appeal, the giving of appellee's first 
instruction was not error. It is contended that the second instru- 
etion was erroneous, for the reason that it required positive 
proof of the signings of the contract in question by the secretary 
of appellee in order to make it a binding contract. We held on 
the former appeal that, in order to make it a »inding contract, 


it was necessary thet the secretary or assistant secre 


appellee board sign the same. The instruction submitted to the 
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jury the question whether or not it had been so signed. The 
giving of the instruction therefore was not error. As to the 
third, fourth and fifth instructions given on behalf of appellee, 
counsel for appellant insist that the giving of the same was 
erroneous, because they are incomplete. By incomplete, we take 
it counsel mean that they are abstract in form. The third and 
fourth instructions are abstract in form; however, they state 
correct principles of law and, taken in connection with the other 
instructions given, the court did not err in giving the same. 

Appellee's fifth instruction is as follows: 

"The Court instructs the jury that if the plaintiff, with- 
out excuse, conducted himself toward the board in such a way as 


4 


to interfere with the harmonious transaction of business, and to 
render it injurious to the interests of the public shcools to 
retain him in its service, then the defendant had the right to 
discharge him." This instruction is not properly guarded, but 
we are not prepared to say that the giving of the same was re- 
versible error, in view of the evidence in the record. 

It is also insisted by counsel for appellant that the 
court erred in its rulings on objections made by appellant to 
the closing argument of counsel for appellee. Certain of the 
language objected to is not set forth in the record, nor in the 
abstract. As to the language objected to which is set forth,we 
are of the opinion and hold that the rulings of the court thereon 
were not erroneous. 

Lastly, it is insisted that the court erred in not send- 
ing to the jury a certain exhibit offered in evidence by appellee. 
Without going into a discussion of this assignment of error, we 
are of the opinion and hold that the action of the court is not 


rightfully subject to the criticism made, expecially in view of 
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the fact that the exhibit was not offered by appellant. 
Tr 


indins no reversible error in the record, the judgm 


of the trial court will be affirmed. 


Judgement affirmed. 
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Agenda 1. 
OCTOBER TERM, 1927 . 
THE PEOPLE OF THE STATE 
Oe TLLINOIS ; 
Defendants in Error, 
: WRIT OF BROOR TO THE 
VS. ; TINNSBAGO COUNTY CIRCUIT COURT 


_ ALFONSO CACTI, 


Plaintiff in Error. 


Jett, P. J. 

The grand jury of tne County of Winnebago returned BA 
indictment against Alfonso Caci, plaimbifZT in error; in frie h ie 
was charged with a violation of the Illinois Prohibition Act. The 
indictment consists of three counts. The first charges the 
plaintiff in error with the manufacture of intoxicating liquor; the 
second, that the plaintiff in error, owned, operated and maintained 
a still, designed for the illegal manufseture of intoxicating liquor; 
the third, that the plaintiff in error possessed intoxicating liquor 
‘for the purpose of sale, and all without permit from the Attorney 
General. 

A trial was had before the court without the intervention 
‘of a jury. The court found the plaintiff in crror guilty ag Grancet 
in all three ofthe counts of the indictment. The plaintiff in error 
was finéd $1,000 on the first count, $200. under the second count and 
$800. under the third count. It was further adjudged that the 
defendant pay the costs of prosecution, and that he stand comaittcd 
until said fine on each of the said three counts and costs were 
fully paid. 

A number of reasons are assigned by the plaintiff in 
error for a reversal of the judgment, It is insisted that the court 


Should have sustained a motion to quash the complaint and search 
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warrant and to impound the evidence for the following reasons: 

(1) That the search was unlawful because an unreasonable 
length of time elapsed between the issuance of the warrant and the 
search and service of it on the plaintiff in error. 

(2) Because the facts set out in the complaint are in- 
sufficient grounds on which to issue a search warrant. 

(3) The complaint, for search warrant did not contain an 
allegation that Alfonso Caci, or any other person, possessed in- 
tfoxicating liquor, manufactured the same, or possessed e still or 
other articles intended for the manufacture of liguor, or operated 
a still on the premises named in said complaint. 

The argument is especially directed to the length of time 
which elapsed from the issuing of the search warrant until the 
service of the same on the plaintiff in error. In other words, it is 
the contention of the plaintiff in error that the search was unlawffil 
because an unreasonable length of time elapsed between the issuance 
and the service of the warrant on the plaintiff in error. 

The complaint, as a basis for the search warrant, was made 
pefore a Justice of the Peace, on the 23rd day of September, 1926. 
The search warrant was issued on the same day. The record discloses 
that the sesreh warrant was not served on the plaintiff in error 
until the 28th day of September 1926, being at least five days from 
the time it was issued. 

The record discloses that the dwelling house and premises 
searched are located at 706 Montague Street in the City of Hockford, 
Illinois. There is nothing -in the record to explain the delay on 
the part of the sheriff in serving the warrant. Wumber 706 Montague 
Street, Rockford, is within the Yity limits of one county seat of 
Winnebago County. 

In support of his contention in trig respect plaintiff 


in error relies upon the rule announced in the ease of The People 
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vs Wiederman, 324 Ill. 66, in which the court said: 


When in any process, or in the law suthorizing 
it, no timewwithin which the process must be executed 
and returned is named, the proc°ss must be executed 
within a reasonable time from its issuance and be- 
eomes functus officio thereafter. If this is not 
true the time within hich such 3 process may be ex- 
ecuted is unlimited and it never becomes functus officio, 
no matter how long its execution is delayed. Ministerial 
officers assuming to execute judicial wrocess upon the 
person or property of a citizen must execute it prompt- 
ly and precisely. This is especially true of a search 
warrant, which is a powerful police weapon. The oualities 









which make it efficient as an aid to enforcing the law 
make it dengerous when abused. The danger 





r of its use as 
an instrument of oppression fixed itseli so firmly upon 
the minds of the founders of this sovermment that they 
erected constitutional barriers against it. Section 6 

of article 2 of our constitution provides that 'the 

right of the people to be secure in their persons, 

houses, papers and effects, ssainst unreasonable searches 
and seizures, shall not be violated; exd no warrant 

shall issve without probable cause, supported by affidavit, 
particularly deseribing the place to be searched, and the 
persons or things to be seized.’ The nature of the search 
warrant findicates that it shall, when issued, be promptly 
executed. There is nothing in the law soncerning 

warrants which indicates that a warrant may be heid by an 
officer as a weapon, to be used at his discretion. The 
legislature has recognized this necessity of the immediate 
execution of the warrant in prosecutions for illegal 
possession of intoxicating liquors and has specifically 
commanded it. Section 50 of the Prohibition act provides, 
that if the judge before whom complaint is made is satis- 
fied that there is reasonable cause for believing that 

the person complained against is in illegal possession of 
intoxicating liquor, he shall issue a search warrant to the 
proper officer commanding him to forthwith enter the place 
described in the warrant, and, if he find and seize 
property described in the warrant, to forthwith bring the 
property seized and the person arrested before some jude 
having cognizance of the case. 

The nature of the process and the command of the 
statute require that a search warrant must be executed 
with reasonable promptness and not at the unlimited 
discretion of the officer. The time the officer may take 
will necessarily vary with the circumstances. The distance 
to the place to be searched, the condition of the roads, 
the facilities for travel, the demands upon the time of 
the officer, and other circumstances, may make a service 
delayed for several hours practically immediate and hence 
executed within a reasonable time. In this case no reason 
is given for the unusual delay. Plaintiff in error lived 
in Saline county on Route 13 of the system of State high- 
ways, a short distance west of Harrisburg, the county seat, 
and nothing appears indicating that the warrant could not 
have been executed on the day it was delivered to the 
sheriff. No reason whatever is shown for the delay of a 
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week. Promptness in the service of the writ is not only 
necessary for the preservation of the liberty of the 
citizen but also for the efficient administration of the 
law. Every hour's delay, whether caused by the officer's 
inefficiency cr some other factor, endangers the success 
of the prosecution. If an officer may without excuse 
hold a search war ant for six days he may hold it for 
six weeks or six moyiths. The search warrant in this 
case was either valid when it wes executed by the sherif 
or it was void. There covld be no mnidile sround. The 
warrant not having been served within a reasonable time 
after it was issued became functus officio and the search 
made under it was one made without a warrant. State v. 

. Gutherie, 90 Me. 448, 38 Atl. 368; Link v. Commonwealth, 
99 Ky. 778, 251 5.3. We 1O1l6; Cornelius on Seareh and 
Seizure,’ sec. 141." 


. 4, 


In view of the fact that there is nothing in the record 


Ea 


explaining the delay in the execution of the 


1? 


warrant, and of the 

law as announced in the Wiederman case, it was srror to refuse to 

quash the complaint and search warvant and to impound the evidence. 

It was error to permit tne State to introduce in evidence te in- 

toxicating aioe illegally seized. People vs Castree, 311 Ill. 392. 
We conclude, therefore, that the judenent of the 

Cirenit Court of Winnebazo County should be reversed and the cause 


remanded, which is accordingly done. 
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1) 19¢ the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 
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= nt 
, of error to have reviewed the finel arder end judgment of the : 
oy : | v 
j Gireult court of “arren County agminat him, upon nis electing 7 
to stand by his demurrer, to the ploas of the def:ndants in error, mf 
— ’ € 
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on pie first day of November, 1921, a lease was entered into by 
the parties to this proceeding, the first clause of which reads 
as follows: "This Indenture made this first day of November, 1921 
between Z. Twyman, of the first part and the Bowker-Smith Company, 
of the second part: Witnesseth, that the said party of the first 
part, for and in consideration of the covenants and agreements 
hereinafter mentioned to be kept and performed by said party of 
the second part, their heirs, executors, administrators, or suc- 
eessors and assigns, has demised and leased to said party of the 
first part, all those premises situated, lying end being in the 
city of Monmouth, in the County of Warren and State of Illinois, 
known and deseribed as follows, to-wit: The building sixty feet 
long and forty feet wide located on the corner of the alley of 
Seventh Avenue and Fifth Street between Fourth and Fifth Streets." 
The lease provided that the party of the second part should hold 
the same from the first day of November, 1921, until the first 
day of November, 1926, to be occupied for the purpose of an dee 
storehouse and no other; that, in consideration of the leasing of 
the premises the second party covenanted and agreed with the 
party of the first part to pay the said party of the first part, 
as rent for said premises, the sum of $25.00 per month, payable 
on or before the first day of each month in advance, at the office 
8 

of the People National Bank, during the continuance of the lease 
and so long as the party of the second part, or anyone under them, 
should occupy said premises, or any part thereof. It was further 
covenanted that the party of the second part should pay and dis- 
charge all costs and attorneys fees and expenses that night arise 
from enforcing the covenants of this indenture by the party of 
the first part. There are many other provisions in the lease, but 
it is unnecessary to set them out for the purposes of this 
opinion. 

- There was no difficulty about the compliance with the 


terms of the lease for some considerable length of time. Im April 
3 

















‘Pevkt secede ieee ae ret wtteawentan rise broves ent 
adnroems oty.S bas etaensvon, edd ho nottorebiaxoe ot bmg toy oa 

te We 289 bia md Deno tte ¢ Hees tom od ot henoltnent 7 setanke 
~OUe x0 OCR elAinds ,erorpooxs canton sxtodt tusg ere 
adit to wee Bias od Soesel ors heekmeh ees jeomtaes B 8. Be 
eité fegin Bias frre Seek bad siteks roetnons eons Ata «tag ig 
Poise are 0 eter | ine serve To Wrwed. etd mt stems 


eet utvte gud bi katt er! it iweod ,ewollol. se bedivoa 





",adoonte AVILE haw ddcmo's noowted Houde met tne 
Blow Sivode treq bosses alt to sie ond, Paci eh. * 
dca edd iigns ,[Sei ,sedmevol te. yab dort? ott mort ema. 
eet me To seoqume ond sot hekgqvond ed ot ,38CL rodngvoll 3 


to apheaed ond To soitetebterce ni. ,dadd teeddo on bms sezrod 






ee "LC ene hasben ad nit eat 33 


sedtint easy ha ig 


. ae ial ae 
aero 
went sei 


atte: ond: tots weinpreens or caw j 









 @ue on that month, end they failed to mest the required install- 


es 


ments for the next succeeding six months. On November 3, 19235, 
the defendants, being then as possession of the premises des- 
eribed in the lease, the nlaintiff served upon them a notice that 
there was then due the sum of $175.00, being rent then due for 
the premises described in the lease. In the same notice, a de- 
mand for the rent was made on the defendants and they were 
notified that unless payment thereof was made on or before the 
Sth day of November, 1923, the lease of said premises would be 
terminated. The notice was signed by the plaintiff. 

On the 12th day of November, 1923, a complaint in writ- 
ing was filed by the plaintiff with a justice of the peace, in- 
stituting a forcible entry and detainer »sroceeding against the 
defendants and summons was issued and served upon them. The de- 
fendants then paid all of the rent due, and a1 costs, expenses 
and attorneys fees and tendered the keys to the premises to the 
plaintiff. This suit in assumpsit wes then instituted by the 
plaintiff. 

The record discloses that.the original declaration in 
this proceeding consisted of three special counts declaring upon 
the written lease, together with the common counts. To this 
declaration defendants filed a special plea alleging the termin- 
ation of the lease by the action of the plaintiff in serving a 
demand for rent due and a five days notice of his intention to 
terminate the lease for non-payment of rent, and the subsequent 
institution of an action of forcible detainer and of service 
of summons in that action on the defendants, together With the 
payment of the rent by the es ndaets: 

A demurrer was interposed to the special plea which was 
by the court overruled. The plaintiff then amended the first, 
second and third counts, being the special counts originally 
filed, which were on demurrer held to be shad. The plaintiff 
then filed, by leave of the court, what is known in this record 
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as supplemental gounts 5, 6, 7 and 8, which counts in verbiage 
are slightly different from that in the amended declaration. 
These supplemental counts 5, 6, 7 and 8 are the ones now 
before the court. The first three are special counts and the 
last is a consolidated common count. 

By the 5th supplemental count it is charged that the 
plaintiff was in the ice business, owning the property which is 
the subject of the lease, and other equipment, and on November 


ist, 1921, he sold and delivered to the dsfendants, who then and 





business It is then charged that the defendants agreed 
to pay 41500. OO in installments of $25.C0O on the first of eaeh 

month for five years, first installment to be paid November ist, 
L243 ke said Plaintiff furtn r agreed as part of the consider- 


ation by him to.be performed, not to engage in the retail ice 


ta 


business in the @ity of Monmouth or vicinity thereof for the 

term of five years from the lst day of Novembor, 1921.° The 
parties then and there on the date aforesaid, to-wit, the lst 

day of November, 1921, stipulated in writing certain matters con- 
cerning said contract of sale and purchase properly to be put in 
writing according to the statutes in such cases made and provided 
as will more fully appear by a copy of the said memorandum 
attached hereto and marked Exhibit A., signed by the said FPlsintiff 
as an individual and by the said Bowker-Smith Company, the fefen- 
dants herein, and — the execution of said memorandum the said 
Plaintiff delivered to the said Defendants the names of more than 


three hundred pabrons of said ice business then in his possession, 
e a _ 


am 


and surrendered to the said Defendants the use of said building 
hereinbefore mentionsd, then being used in connection with said 
ice business and referred to in Exhibit A, and the sawdust then 
in said building, all of sreat value, to wit: the value of $1500.00 


and from thence Hitherto the said Plains iff has not engaged in the 


, 


retail ice business in the City of Monmouth or the vicinity thereof, 


s 






Sa 


; 





: anhmre ee = nar 


and has in all manner properly performed his part of said agree- 
ment by him to be performed. The said Defendants upon the date 


aforesaid, to-wit, the first day of November, 1921 immediately 


1 


entered upon the enjoyment of said premises known as the Ice 
D “ 


House and building described in Exhibit A. and obtainsd from the 


said Plaintiff the list of patrons and users of ice delivered 


) 


bey 


iw) 


to them by the said Plaintiff together with all the chattel 
property by said agreement to be delivered by said Plaintiff to 
the said Defendants, and tnoereupon the said Defendants began 
serving said patrons with ice, end also delivered to the Plaintiff 


a quantity of ice for his personal use for a short time thereafter. 


me 


The said Defendants continued in ths conduct of said ice business 
and to deliver guantities 6f ice to the Plaintiff for his personal 
use at his residence and store,.and to pay the installments of the 
purchase price of $25.00 a month as they had theretofore under- 
taken until the lst day of Mov eye 1925. 

fhe Plaintiff then alleges that the defendants have, 
since the execution of the contract, retained all:of the benefits 
under said contract but have breached their contract and refused 
to pay the installments of the purchase price or any part thereof 
from the first day of November, 1923, to the second dsy of September, 
1924, and have refused to deliver to the Plaintiff at his residence 
and store the ice which he required for his personal 
use between said dates. 

The count then relates how because of the failure of 
the deeowasnta to deliver the ice as required by the contract the 
plaintiff nas been compelled to purechese, ice in the open market 
for his personal use at his residence and store between these 
dates, the reasonable value of which was in the sum of $140.00 
which the defendants have also refused to pay, or any part there- 
of, the foregoing breaches resulting in damase to the plaintiff 


in the sum of $1000. 00. 
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The said exhibit is the instrument heretofore re- 
ferred to as the lease. 

The 6th supplemental count is identical with the fifth 
except that it alleges "it was then and there agreed between 
the plaintiff and the defendants," without stating whether the 
agreement was oral or written, and except that the count states 
"to evidence that portion of the tramsaction required by law to 
be in writing in order to be binding upon the parties, a memoran- 
dum’ was signed by the plaintiff and the defendents," and that 
copy of memorandum is atteched as Exhibit "A". 

The 7th supplemental count is very similar to the sixth 
count. f 
To the declaration composed of counts, 5, 6, 7 and 8 
the defendants filed pleas setting up service of a five day 
notice of rent due, demanding payment by a ziven time, and’ 
notice that upon non payment, the lease would be terminated, 
together with plaintiif's affirmative act to secure possession 
by filing with the Justice of the Peace a complaint in Forcible 
entry and detainer, and averring issuance and eae of summons. 

The pleas conelude with the averment that the defendants 
afterwards and during the month of November, 1923, surrendered 
to the plaintiff the possession of the premises and that all 
moneys due from the defendants to be plaintiff under the lease 
for rent, costs, expenses and attorneys fees in enforcing the 
terms of gaid lease had been paid. 

To the pleas of the defendants the plaintiff filed a 
pevievet and special demurrer and the same was overruled. The 
plaintiff then eleeted to stand by his demurrer which had thus 
been overruled ‘and judgaent was rendered against him for costs 
of suit. 

The question now is, did the court err in overruling 


the demurrer. 
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oF 


It is contended by the plaintiff that the pleas 


neither deny nor confess and avoid the cause of action stated 
by the plaintiff and that the pleas do not conform to the de- 
claration and do not answer the same. 

The rule is that a plea in avoidance must give color 
to the plaintiff, that is, must give him credit for having an 
apparent or prima facie right of ection, independently of the 
matter disclosed in the plea. 

Vol. 1 Chitty 556 (6th Hdition) 

Wiley and Drake vs. National \Yall Paper Co. 

70 Ill. App. 543. 

As a term:of pleading color signifies an apparent or 
prime facie. right: and the meaning of the rule that every plead- 
ing in co onfess sion and sevoidance must give color is that it must 
admit an spparent right in the opposite aye and rely, there- 
fore, on some new matter by which thet apparent right is defeated. 

Andrews-Stephens Common Law Pleading 3213.(@nd Ea.) 

Color is said to be either expressed or implied; implied color 
defined: eolor is said to be implied wherever the declaration 
charges and the plea admits an apparent or ecolorable right in 

the plaintiff. Stephens-Andrews supra. By way of discharge -- 
where the new matter affirmatively shows that while plaintiff 

once had a right of action, it has been subsequently released 

or extinguished. Stephens-Andrews supra. Moreover, if the 

real merits of the case are apparent, —- is not really worth 

whf1e to spend any time upon the ive tic 2s of the special pleadings. 


d. & A. Ry. Co. vs Suffern, 27 Ill. App. 404-401; L. M.A. 2 6. 


pBy- Go. vs Garson, Hxecutrix, 66 Ill. App. 262-267. 

j / In view of the rule as indicated above the pleas in question 
4 { 

"are clearly pleas in confession and avoidance; they are conformable 
‘to /and answer the entire declaration. Furthermore, they are pleas 

i in confession and avoidance by way of discharge and, necess sarily, 
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they are pleas in bar, because all pleas in confession and 
avoidance are a bar. If the matters and things set up in the 
pleas are true, then, under the rule as we understand it, they 


ee 


efense to the action of the plaintiff. 


=) 


present a complete 
It is quite apparent from what is disclosed in the 

record that the plaintifi has shifted his position since he 
riginally instituted his suit. In the original declaration he 
called the transaction between the parties a lease. He now con- 
tends that it was a sale, and that the contract relied upon is, 

in effect, a verbal contract and that a memorandum was entered 

into with a view of complying with the statute that requires 
certain agreements to be reduced to writing. I+ must be kept 

in mind that the memorandum referred to in the pleadings is . 
nothins more or less than a lease; that because of a default 

in the payment of the rent, as provided by the terms of the lease, 
notice was given to the defendants that there was due the ‘sum of 
$175.00, being rent due for the premises in question and that 
payment of said rent was demanded and that unless payment thereof 
was made on or before the 8th day of November, 1925, the lease of 
said premises would be terminated; that on the 12th day of November, 
1923, a complaint was filed and a forcible detainer proceeding was 
instituted by the plaintiff against the defendants to recover the 
possession of the premises; that summons was issued thereon and 
served upon the defendants, and that they, during the said month 

of November, surrendered up the premises, paid all of the rent then 
due together with the costs and attorneys fees. 

‘ + 


if If a tenant is in arrears in payment of rent and the 


i ; : ; 
(landlord serves 2 five dey notiee, under Section 8 of the Landlord 
ji 


/ and Tenant Act, and the tenent fails to pay, then any affirmative 
i j 
“act py the lendlord, such as beginning forcible entry and detainer 
Be 


jor ejectment proceedings, will terminate the lease. geffries vs 
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Hart, 197 Ill. App. 514; Dickinson vs Petrie, 38 Ill. App. 155. 
In Jefferys vs Hart, 197 Ill. App. 514, the court on pare 519, 
among other things said, “After’a careful exemination of 

Séation 8 of our Landlord and Tenant Act, supra, we are impelled 
to adopt the reasoning set forth in Dickenson vs Petria, supra, 
and to hold that undcr said section it is the privilege of the 
landlord, after serving the 
tenant's noncompliance, to say whether or not he wishes to 


° 


forfeit the lease, and to bring forcible entry and detainer pro- 


o 
ite 
a 
® 
HY 


ecedines or an action in ejectment, His election to do 
“would be an affirmative act showing that he considered the lease 


ended." 


a 


In conelusion all ne steps taken by the plaintiff 
are set out in the special pleas and in our opinion under the 
rule as we understand it, were such as to bar the plaintiff from 
maintaining his suit. ‘ve think the court properly overruled the 
demurrers to the special pleas. The real merits of this proceed- 
ing are apparent and ag is said in C. & A. Ry. Co. vs Suffern, 
supra, it is not worth while to spend any time upon the niceties 


of the special pleadings. A motion was made by the plaintiff to 


taken 


wt 


‘ 


strike certain portions of the record, which motion wa 

with the case. In view of the conclusion we have reached in 

this case it is unnecessary to determine the question raised by the | 
Ri 


motion to strike portions of the record. 


Lo) 


conelude therefore, that the judgment of the Cireuit 
Court of Warren County should be affirmed which is accordingly 
done. 


Affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 
ss 
} I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the = 








of the said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 





said Appellate Court, at Ottawa, this— : day of 





= in the year of our Lord one thousand 


nine hundred and twenty- 








Clerk of the Appellate Court 
(57517—2M—7-27) 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the firsteday of May, in 


ge i 


the year of our Lord one thousand nine’ hundred and twenty-eight, 


; 
within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justic 


; f 
Hon. NORMAN L. JONES, Justice. oy 
Hon. FRANKLIN H. BOGGS, Justicé. ae 
JUSTUS L. JOHNSON, Clerk. 


FLOYD §. CLARK, Sheriff. 


oy 








BE IT REMEMBERED, that afterwards, to-wit: On 
H ALY fe) the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General No 7813 Agenda No. 46. 


OCTOBER TERM 1927 


JOHN T. CUMMINGS, Administrator 
of the Estate of Catherine 

ans. Deceased, and JAMES H. 
ANDREWS ; 


Complainants, : 


vs ABpeLL FROM THE 


HARRY H. BROWN and H&NRY NELSON, CIRCUIT COURT OF HENRY 


Defendants. COUNTY. 


JAMES NORTON, 


Gross Complainant, 
Appellant, 


Vs 


ee 


HARRY E. BROWN, HENRY NELSON ana 
ELLEN V. RINK, 


Cross Defendants, 
Appellees. 


Jett, Pe. J. 

On October 22nd, 1925, John T. Cummings, administrator 
of the estate of Catherine Collins, deceased, and James H. Andrews 
filed their bill of complaint in the Circuit Court of Henry County, 
alleging among other things that Harry E. Brown had become the owner 
of certain lands described in the bill by means of redeeming them 
as a judguent ereditor from a foreclosure sale and securing a 
sheriff's deed thereto; that the said Brown at the time of redeenm- 
ing said lands and buying them in had entered into an agreement 
with said Andrews that he, Brown, would pay certain sums whieh 
were, or were supposed to be, liens on said iands and should make 
certain payments to said Andrews, said Andrews acting in the matter 
in his own behalf and on behalf of the estate of Catherine Collins, 


and that said Brown had failed to keep his agreement. The prayer 
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of the bill was that said Brown be decreed to pay to the con- 
plainants the sum specified in said bill and that in default of such 
payment the said lands be gold. 

On November 19th, 1925, James Norton, appellant herein, 
filed a motion for leave to become a party defendant and to file an 
answer and a cross bill. Leave was granted and on Degamber 18th, 


ar as they set 


Fh 


1925, he filed his answer and cross bill and in so 
up the interestoof the cross complainant in the land involved the 
answer and cross bill are in identical language. In said answer 
and cross bill it is alleged that John S. Collins died testate on 
October 27th, 1906, seized in fee simple of the lands described in 
the bill and cross bill, and that by his will and the codicil thereto 
he devised said lands to his wife Catherine Collins for life, with 
remainder in fecto his children Anna, Frank and Joseph S. Collins, 
the remainder to said children being subject, however, to the payment 
of certain legacies to other children of said John S$. Collins, 
Which legacies were made a charge upon said lands. 

The exact language of the codicil charging said legacy 
upon the land in guestion is: 


"I do hereby revoke the devise in my said 
last will contained to my daughter, Tucy Collins, 
now Lucy Murphy, of a fourth interest in remainder 
in my real estate and I do hereby give and be- 
queath to my said daughter in lieu of said re- 
mainder, the sum of Twenty-five Hundred Dollars 
($2500.00) to be a charge upon said real estate 
and to be paid to hereas soon as may be after the 
death of my wife, by my children, Anna, Frank and 
Joseph, one-third to be paid by each. 


I hereby give, devise and bequeath all of 
‘ my real estate subject to the use of my wife, 
Catherine Collins, of the same for and during her 
life, to my children Anna,Collins, Frenk Collins 
and Joseph S. Collins, absolutely forever; charged, 
however, with the payment of legacies mentioned in 
said will, and the legacy of twenty-five Hundred 
Dollars ($2500.00) to Lucy ifurphy, mentioned in this 
eodicil, said payment to be made as goon as may be after 
the death of my said wife." 


The cross bill further alleges that Catherine Collins, 
















-moe ent ot ysq ot booted ed aver Bise datt saw Iftd edt to 

dose to tivsted ai tedd ins [Ltd Sree ai Settioege mwa edt atnemtelg — 
bfoa of ebsal bisa ent doomgeg | a 

Sever dasileqce ,motaxell cometh .aSCL .dAdeL redmevet n° per 
me 6fit od bas tusbastsh ytrsa s omooed ot svesl tok mothom 8 beLlit — 
sAFEL sedmaged co Hrs Dotisexs usw ovael .Litd esevro @ Bas xowema 

dee yout 28 ter. 02 si fae Liid esots boa LSWEMS EB Bis SoLltt es (6SeL e 
env Sovioval fnsi{ odt si tuesisignoe georo oct Tooteerotnt edt qu a 
sewans Dise ml .oaseognel IsotimeSt ai ets Ifid esots Bre ae 

mo sdatned beth anilfed .& fot talt begelie at ¢f Libd eaore Baa” 

ai Sediteash abssf sft io slguike est af Bester ,s0er ,dd¥s cadateh § 
otsrent [teibeo edt bas [liw gin yd tart Soe fie everto bee Ifid self 
stiw eis of ebasd Biee. beatvsb ox 
~emiitodD .€ dqesel bas assert sand mothitve ein otpet mt tebstamenr - 


Cl 


—. 
La] 


AS Ew EL xot eniifod ontveifs 


es 


od negbitds bisa ot tebatsmer odt A 


7 


vessysg sid oc .cevewon ,vosidse- Bor 
~aniifod .2 mécL Bise to meailine reste of eeloagel aistreo te. 


»ebtsl Sise soqs estado s&s Sham stow solosgol doldw— 
yf He, ge ee 





yosgel bine suinisdo tistics odd to operenel doexe sNT . 44 





et noleesy ot buek edt moar 


Sise.yn mk ssiveb edt sxover bs ae eb i" ee 
antl rfod YOu rotiarsh um of Berfstroo Eftw tant? S5O 
_ tebat emot mi georsiat Sdarot & to . udu y 
“8d Bre evia vdorer ob I bas chads feat ve nk 











“Oy Sise to usil ni votdeus) Dise va ed Miesog og be 
ereffod beviss! ovit-vwieew?! to me odf .vebateam ~ °°" 7S 
stetze Leon bies mnogu esisio 2 ed of. (00.0088¢) , sb 

eid testis od yeu es mood esorert of Bheq ef 6¢ Bua’ “°° 2°") = G® 


$ns ansvt atid Herbl iso yu Xd. oliw ym to dtseb | 
am 8885 Vd Sisq ‘od oF: ‘Butdd- eno ,tgsect 





a oe UR ee a ts 
‘Yo [fs dteesped bus eeivsb ,evite ydered I EGE oe Se eae 
3. : a Stew Ne Bo sem edt od Soetdua statos Leet cae eae 
ved satauh bree tot smse sft to .amillod satan sh ee” CAR AY 2M 
enti fod uverd: egtived sank mes biide. at ee: 2S Ra 


_boatedo oy Bvrawet ylotuloada ehilion .e fqeeot Bg 5 A eee 

mt herotinon cetossel To tnemyaq ong Atty ova wO: 6 ok ee 
Berhaot svit-vriews to yossef edt ine  titw Bree" °T “Soe eee 

elds i Berolicen ovilosut. youd “od (00 .00eg8) exailog Mes 
tedte ed Yesi es Hooe 2s  ebsm ocd o¢ treayeq Bise ,fFotbeo’ phthalate le 
"ot iw bise. Ya. Fe . tseb oat 


sank IL0d efiirodted vadd eoxetis rondsrt Iftd avers ed? 





Sky 


the life tenant, together with Anna, Frank and Joseph S. Collins, 
the remaindermen, mortgaged said lands to W. J. McBroom, on January 
19th, 1909, to secure a loan of $10,000.00, said mortgage being ex- 
pressly made subject to the charge on said lands created by the 

said will; that said mortgage was foreclosed by a decree which 
directed the sale of said lands subject to the charge of said 
legacies; that the lands were so sold; that they were redeemed 

by the defendant Brown, who was a judgment creditor, and a sheriff's 
deed was issued to him on February 3rd, 1923, the said deed contain- 
ing the provision that it was subject to the lien of said legacies 


and that during the pendency of the foreclosure suit Catherine 


‘Collins, the life tenant, died on February 8th, 1920. 


The cross bill further charges that on February 10th, 
1923, Lucy Collins Murphy, who was the legatee of the $2500. legacy 
left by the said codicil, duly assigned and conveyed to Joseph S. 
Collins all her right, title and interest in and to the said lands, 
she at that time having no interest therein other than her said 
legacy, and that thereafter the said Joseph S. Collins assigned and 
conveyed the said lands to the cross complainant, appellant here, 
the deed of conveyance specifically alleging that it was the in- 
tention of said dead to transfer said legacy. The will, codicil and 
conveyances were attached to the cross bill as exhibits and made a 
part thereof. 

. The eross bill sets up that no part of said legacy has 
been paid, and prays for an accounting; that the defendants be 
decreed to pay the amount found to be due, and in default of such 
payment, that the land be sold. 

The cross defendant Harry HE. Brown filed a general 
demurrer to the cross bill wrich was overruled. He then filed an 
answer to the said cross bill. The answer of said Brown among other 


things denied that on February 10th, 1923, or any other date the 


- said Iuey Murphy by the name of tucy Collins Murphy or any other 
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name ass ed or conveyed to késepn S. Collins ang interest whatever 
in her rs, to such legacy but alleged that the said Josenh S. 
Collins on or about the date last above mentioned did pay the said 
Lucy Murphy the sum of 3650, in full payment of nef degnoy as 

said codicil provided the said three children should do end that on 
or about gaid date the said Joseph 5S. Collins received a release 

of said legacy. The answer also denied that on the 27th, day of 
March, 1925, or any other date the said Joseph S. Collins assismed 
or conveyed to the said cross complainant any interest in said 
legacy. 

paid cross defendant further answering says that said 
Joseph S. Collins has not conveyed in any way any interest in said 
legacy or in said real estate to said cross complainant and denies 
that the said cross complainant has any interest in said legacy or 
any interest in said reali estate whatever but that the said Joseph 
Se Collins realizing that he had no claim for said legacy did enter 
into a conspiracy with James Norton whereby he, the said James 
Norton, cross complainant herein, did pretend to be the owner of 
said legacy and attempted to collect the. same from this cross 
defendant. 

The answer of said Brown also set up the fact that the 
said legacy has been paid in full by said Joseph S. Collins by his 
paying to said Iuey Collins Murphy the sum of $550. and that the 
said Lucy Collins Murphy 414 release all interest or cleim that she 
had in said legacy. 

The cause was heard in open court after issue was 
joined. No oral testimony was offered by appellant. The evidence 
was entirely documentary. The court after a hearing dismissed 


appellants cross bill for want of equity. Avpellant then filed a 


5 


motion for leave to amend his cross bill and answer claiming an 
interest in the legacy from the death of the life tenant and reassert- 


ing the assignment of the legacy by Lucy Collins Murphy to the said 
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Joseph S. Collins increasing the amount of consideration and 
alleging the intention to assign the same. he court denied said 
motion to amend on thse ground that the amendment did not include any 
new matter that was material and this appeal followed. The only 
question involved on this appeal is whether or not the court erred 
in dismissing appellants cross bill and in refusing leave to amend 
the same. 

It will be observed that the appellant relies upon an 
alleged assignment of Iucy Collins Murphy to Joseph 5S. Collins of 
all her right, title and interest in and to the lands involved and 
subsequently by Joseph S. Collins to the appellant. 

In the decision of the question involved in this pro- 
ceeding it is important to keep in mind the language employed by 
the testator John S. Collins in the codicil by which Lucy Collins 
Murphy received the legacy in question, namely: "And I do hereby 
give and bequeath to my said daughter in lieu of said remainder the 
sum of $2500.00 to be charged upon said real estate and to be paid 
to her as soon as may pe after the death of my wife by my children 
Anna, Frank and Joseph S. one-third to be paid by each." 

It will be seen from the @adicil of the said John 5S. 
Collins that the testator made it the duty of Anna, Frank and 
Joseph S. Collins to pay the legacy of $2500.00 to Lucey Collins 
Murphy. The record discloses that the said Anna, Frank and Joseph 
S. Collins accepted the benefits of their father's will and it was 
therefore incumbent upon them to pay the legacy, a duty imposed upon 
them by the will, to the legatee, Lucy Collins Murphy. The record 
discloses that Joseph S. Collins on February 10th, 1923, paid to 
his sister, Iucy Collins Murphy, the sum of Six Hundred and Fifty 
Dollars ($650.) and that she at the same time executed to him a 


quit claim deed of all her interest, either in possession or 
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expectancy to the land upon which her legacy was made @ charge. 

The quit claim deed merely conveyed according to its language, the 
interest of the said Iucy Collins ifurphy cither in possession or 
expectancy. Wot having an interest in possession she could convey 
nothing. By the terms of the codicil, Iucy Collins Murphy received 


the legacy to be paid in cash by her brothers and sister and in no 


way received an interest in the land, The lien of the charg 


go 
oO 


ereated by the codicil is in the nature of an equitable lien only 
and when satisfied by payment no longer exists. The clear intention 
of the testator, John S. Collins, was that his three children on 
their reeciving the land in question should pay to their sister, who 
received no part thereof, the legacy in question. The contention 

ef the appellant that the land remained the primary fund and that 
the three children were merely sureties is not based upon authority. 
The cases cited by appellant with reference to the doctrine that 
where land is mortgaged, it remains the primary fund and subject to 
the mortgage indebtedness are not controlling as the law in this | 
cause. The mortgage lien and the lien created by the charge ‘on the 
land are not the same, as the mortgages in Illinois has the legal 
title as between him and the mortgagor. In our opinion the quit 
elaim deed executed by Lucy Collins Murphy operated as a release of 
the legacy to her brother, which he was bound to pay to her under 
the terms and provisions of the codicil of the testator John 5S. Collins. 
We do not think there is any merit in the contention of appellant 
that the quit claim deed operated as an assignment of interest in 
the land in controversy. There is a clear distinction between an 
assignment and a release. A release terminates not only the 
releasor's interest in the claim in ouestion, but also the elaim 
itself, while an assignment terminates the claim only as far as the 
releasor is concerned, leaving it in full force as to the party 


discharged. 34 Cyc 1043. 
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The words "all right, title and interest" as used in 
a quit, claim deed are words of release and cuit claim only. 18 
Gorpus Juris 316. 

In the case of Williams vs listen, 179 Tll. 267, where the 
eonstruction of a cuit claim deed was bsfore the court, it was held 


1e granting clause, that 


et 


thet where the word "release" was used in 6 
the decd was a release deed. The statute declares that the statutory 
form of quit claim deed "shall be deeted and held a food and 
sufficient conveyance, release and cuit eclain.” 

Me lien of a charge on lend is satisfied by payment to 


the legatee or to @ person authorized to recdive payment. 40 Cyc 2047. 


The lien is discharged by a release provided it is by 


tte 


one having the authority to release it. 40 Cye 2047. 

A release by an heir Of his expectancy operates, not as 
a transfer or conveyance to ie sher the encestor or other heirs of 
the estate which would deseend to him upon the death of the ancestor, 
but rather as an extinguishment of nis right to take any estate by 
descent. Crumb vs Sawyer, et al, 132 Ill. $43-463. 

In conelusion we are of the opinion that when Joseph §. 
Collins paid the $650.00 to Lucey Collins Murphy, the cherge on the 
land in guestion was released and that the quit claim deed executed 
by her operated as a release of the charge against the land. 

We are of the opinion, therefore, that the order and 
decree of the Circuit Court of Henry County, dismissing the eross bill 
of appellant and in refusing him leave to amend, should be affirmed 
whieh is aceordingly done. 


Affirmed. 
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STATE OF ILLINOIS, ! 
SS. 


SECOND DISTRICT 


I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 


J 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the——— ~ - 





of the said Appellate Court in the above entitled cause, of record in my office. 
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AT A TERM OF THE APPELLATE COURT, 
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ip . sel 


Begun and held at Ottawa, on Tuesday, the first day of M y> in 







the year of ouy Lord one HOUSES nine Nene ss and bwenty - eight, 


within and for the Second. District of ne State oy 


Present--The Ho THOMAS M. JETT, pee a aE BS Justice. 


Ho _ NORMAN L. JONES, Rite 


Ho FRANKLIN He eee Justice. 


\ 


sUSTYS i. JOHNSON, Clene: 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


MAY "(998 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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No. 7866 Agenda 43. 


OCTOBER THERM, 1927. 


Thomas H. Harvey, et al. 


Appellant. 


@e 00 ee oo 


- Vs - : APPEAL FROM THE CIRCUIT COURT 


Edward E. Jacobs, et al. OF DUPAGE COUNTY. 


eo ee eo of 


Appellee. 


Jett, Pe J. 

The record discloses that on the 9th day 
of December, 1926, a bill of complaint was filed in the Circuit 
Court of DuPage County, by Thomas H. Harvey, Ardel J. lyons, 

John Kloss, Andrew J. White, Harry H. Doan, John Fredrich, George 
Peppein, L. E. Buck, George W. Siebert, and Henry Frost, in which 
they represented that they were citizens, property owners and tax 
payers in the Village of Westmont, DuPage County. 

It is further charged in said bill that 
Edward E. Jacobs is and has been President of the Village Board 
since April, 1925; that Joseph C. Arey, Frank L. Misek, Edward W. 
Behrens, Charles G. Dunham, John D. Morey, and W. A. Michelis 
have been members of the Board of Trustees since April 1926; 
that Irving Green is Village Clerk and D. L. Townsend is Village 
Treasurer; and Williem R. Friedrich is Village Attorney, employed 
upon a salary, and has been acting as such since April, 19263 

It is further alleged, among other things, 
that Edward E. Jacobs, Joseph C. Arey, and Frank L. Misek, are 
members of the Board of Local Improvements of said Village, and 
have usurped and continued to usurp the authorities and powers 
belonging only to the Board of Trustees. 

It is also charged in said bill of 


complaint that the defendants, on or about August 27th issued, 
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and caused to be signed by Jacobs, as president of the board 

of local improvements, a warrant drawn upon the treasurer of said 
Village of Westmont, for the sum of $610 payable to William R. 
Friedrich, which was paid to Friedrich on the advice of William 
R. Friedrich, as village attorney out of the village funds for 
fees in addition to his salary. 

That the defendant Jacobs, Arey, and Misek, 
as the board of local improvements, issued another warrant from the 
treasurer for $3,900 payable to William Worth, not signed by the 
Peeetdent of the village nor countersigned by the clerk of the 
village, or under the seal of the village as recuired by statute, 
and that the contract of Worth, of which said payment was pur- 
ported to be made, was not signed by the Clerk, nor mayor, of 
the village, nor under the seal of the village, but purported to 
be made by the board of local improvements. 

That on or about the 22d day of November, 1226, defendants, Arey, 
Misek, and Jacobs, as board of local Improvements, issued another 
warrant upon the treasurer of said village for $1,735, and 

which the treasurer, on the advice of the defendant Friedrich, 
paid; that the paid warrant was not signed by the president of 
the village, nor countersigned by the clerk of the village, nor 
did it bear the village seal as required by statute. 

That on or about November 23d, Jacobs, Arey 
and Misek, as board of local improvements, issued a further warrant 
for $2,000 upon the village treasurer, not signed by the presi- 
dent of the village board, nor countersigned by the village 
clerk, nor was it sealed with the village seal, contrary to the 
statute of the State of Illinois. 

That on or about November 50th said threé 
defendants issued a further warrant on the village treasurer for $263 
not signed by the president, nor élerk of the village, nor bearing 


the seal of the village, as required by the statute. 
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That your orators fear that unless restrained by the order of 
injunction said warrants will be paid and the treasurer of 

the village of Westmont will be depleted and that further warrants 
may be drawn and payments made to William Worth illegally and the 
funds of the village be thereby depleted. 

That in further usurpation of authority said board of gocal inm- 
provements are planning and threatening to grant to the Chicago, 
Burlington & Quiney Railroad Co. an easement and right of way 
over and adjoining on the north, the present right of way of the 
Chicago, Burlington & Quincey Railroad Co., in consideration of 
putting in an old iron bridge or span, taken out from some other 
location insufficient for any except foot passengers. That the 
real value of said right of er is upwards of $20,000 and the cost 
and expense of putting in this foot bridge will be less than 
$1,000; that the board of local improvements are threatening to 
grant to the Chicago, Burlington & Quincy Railroad Co., this 
valuable right of way for said insignificant consideration, and 
your orators believe that unless restrained, they will make, 
execute and deliver some pretended or alleged grant or contract 
to the Chicago, Burlington & Quincy Railroad Co. which will be 
expensive to the village and your orators as tax payers, either 
to carry out or to avoid and defeat. 

On said December 9th, 1926, an order for an injunction, reciting 
among other trings, that it appears that Edward E. Jacobs, 

Joseph C. Arey, and Frank L. Misek, pretending to act as a 

Board of local improvements, have illegelly issued and caused 

to be paid certain warrants, and are threatening to issue others 
without authority of law, and are threatening to dispose of 


valuable property and rights of the village of Westmont, without 
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authority of law and that the irreparable damage will result to 
the Village of Westmont if an injunction is not issued forthwith. 
A temporary injunction was issued, restraining the 
defendants from paying, or honoring any warrants on the treasurer 
of the Village, unless signed by the President of the Villag 
and countersigned by the clerk of the Villege of Westmont; also 
from issuing or delivering warrants unless countersigned by the 
clerk of the Village, and also from makings, as Board of Local 
Improvements, any conveyance or lease of any part of Burlington 
Avenue, except as authorized by law, upon complainant's giving an 
injunction bond in the sum of $1000.00. Edward E. Jacobs, 
Joseph E. Arey, Frank L. Misek, appellees and D. L. Townsend, 
treasurer of said Village and certain other party defendants 
were served with process and enjoined. On January 7th, 1927, 
Jacobs, Arey, Misek, Townsend and William R. Friedrich, entered 
a motion to dissolve the temporary injunction. On a hearing of 
the motion to dissolve the injunction, the same was allowed and - 
a suggestion of damazes was made on hehalf of said defendants 
last mentioned, with the exception of the said William R. 
Friedrich, whereupon the chancellor ordered the complainants, 
(appellants herein) to pay the appellees for their damages by 
way of attorney's fees, the sum of $500.00. This appeal is from 
that order and the question involved in this proceeding is whether 
or not the allowance of solicitor's fees is excessive. We have 
examined the testimony of the various witnesses, and while the 
record discloses that the court permitted some of the witnesses 
to testify as to what they thought was a reasonable fee, instead 
of what was the usual and customary charge for such services, we 
are not prepared to say, that by reason thereof any reversible 
error was committed. The rule is that upon the question of 
allowance of solicitor's fees, the court itself is recognized as 
having a practical knowledge of the usual and customary fees 


charged by attorneys for the services rendered in a 
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particular proceeding and that the judgment of the court will 

not be interferred with unless some palpable wrong has intervened. 
The amount in this cause, as fixed, by the witnesses varied from 
$500.00 to 31000.00. Under the circumstances as disclosed by the 
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record, we are of the opinion 


n 


the allowance of 500.00. After an examination of the record 


and all of the questions raised by the eppellants, we are of the 
opinion that the court was within the rule in fixing the allowance 
at $500.00. 

The order therefore, allowing $500.00 for solicitor's 


fees is affirmed. 


Order and Decree is affirmed. 


eet 





STATE OF ILLINOIS, | 
Ss. 
SECOND DISTRICT ; I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the 





of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this = day of 








_in the year of our Lord one thousand 





nine hundred and twent y-—— 





Clerk of the Appellate Court 
(57517—2M—7-27) 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of May, in 
the year of our Lord one thousand nine hundred and twenty-eight, 
/ 
within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. eee 


Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justi : 


JUSTUS L. JOHNSON, Clerk. 


| eee fener . yay 
FLOYD Si CLARK, Sheriff. fo EE 


As 








BE IT REMEMBERED, that afterwards, to-wit: On 


MAY _ (99g the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General Ne. 7860 Agenda No. 12. 
In The 
ELLAT! COURT OF ILLINOIS 


Second District 





October Term, Ae D., 1927. 


JAMES EB. BENNETT} FRANK A. } 
MILLER, FRANK J. SAIRBE a ) 
and PRANK F. THOMPSON, ~) Appeal from 
partners doings heart as) Circuit Court 
JAMES E. BENNETT & CO: PANY, ) LaSalle County. 
Appellees, ) 
Ve ) 
SAMUEL JACOBSON. ) 
Appellant.) 


——— 


OPINION by BOGGS, J. 





On September 7, 1922, appellees began an attachment suit in 
the Circuit Court of LaSalle County acainst appellant to recover 
$1,814.52, alleged to be due for commissions and interest on stocks 
bought and sold by appellees for appellant. Upon issue being join- 
ed, there was a trial by jury, judgement for appellee and an appeal 
was prosecuted to this court, where the judgment was reversed on 
account of erroneous instructions (232 App. 633). Upon the cause 
being reinstated, in the trial court, appellees filed an amended 
declaration, consisting of the common counts, and alleged damages 
in the sum of $2,500. Appellant filed the general issue, together 
with an affidavit that he was not indebted to the appellees, but 
that all lawful secounts charged to him by appellees had been paid 
in full; that all their claims were on account of gambling trans- 
actions, to be settled upon margins; that appellant paid to eappel- 
lees Guring the transactions $10,000 more than he received from 


them, which amount was lost by him and won by them, and that he 
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never received anything of value for said losses. There was a 
trial by a jury, judgment for appellant, from which judgment anpel- 


FE | Ee 


lees prosecuted an appeal to this court. After the judgment was 
rendered, appellee entered into a recognizance pursuant to section 
15 of the Attachment Act, the attachment was dissolved, thus chang- 
ing the suit from a proceeding in rem to one in personam. Said 
cause was again reversed, on the ground of the giving of erroneous 
instructions and on account of prejudicial remarks made by counsel 
for appellee during the trial of said cause, the opinion having 
been filed May 29, 1926 (242 App. 647). The third trial resulted 
in a verdict and judgment in favor of appellees in the sum of 
$2389.00. To reverse said judgment, this appeal is prosecuted. 

On the first appeal of this cause to this court, we made a 
sufficient statement of the facts, end it will not be necessary to 
repeat them. 

It is first contended by counsel for appellant that the 
court erred in permitting Frank Grennan, who was in charge of ap- 
pellees' office at Streator to testify over objection "as to facts 
wideh: occurred im Chicago and in New irk, while he was in Streator", 
etc. 

Grennan was not asked on his direct examination, nor did he 
testify with reference to what occurred in Chicago or in New York 
touching the transactions in guestion. This witness testified on 
his recross examination: "I had nothing to do with the Chicago or 
New York office. Was never down there in reference to this busi- 
ness." The court did not err in its rulings on this testimony. 

It is also insisted that the court erred in permitting G. EH. 
Barker, the head bookkeeper of appellees in their office in Chicago, 
to testify with reference to the transactions carried on hy appel- 
lees for appellant on the New York Stock Exchange, for the reason 


that said witness was not present when such transactions took place. 
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All of the records of appellees' Chicago office were made 
and kept Te Barker's supervision. He testified that they were 
made in the ragular course of business; that they contained the first 
permanent and original entries in the account, were true and correct 
and were made by individv&ls on the day of the transaction and in 
the regular course of their employment. He further testified that 
the entries were made by four different individu&ls, whose present 
adiresses he did not know. Appellees! exhibits 2, 3, 4, 5 and 6, 
identified by Barker as records from his office, wers offered and 
received in evidence without objection. 

It is practically conceded by counsel on both sides that 
- the evidence on this last trial was practically the same as on the 
former trials, In the opinion filed on the first hearing, this 
court, said: "The evidence of appellants (appellees here) tends 
to show that each and every one of the transactions with appellee 
(appellant oe were executed. In executing these transactions, 
the orders were sent to Chicago from Streator, and then to New 
York, where they were executed in the New York Stock Exchange." By 
this language we in effect held that the evidence of Barker as to 
how the business of appellees' office was carried on between its 
Chicago and New York offices, and as to how the transactions of 
appellant were handled, was competent, and that holding is the law 
of the case. Iusk v. City of Chicago, 211 Tl. 183-188; People v. 
Waite, 243 Ill, 156-160; Village of Oak Park v. Swigart, 266 Ill. 
60-61; Mariner v. Gilchrist, 280 Ill. 544-549; People v. Young 
309 Ill. 27-30; City of Chicago v. Collin, 316 Ill. 104-113. 

Counsel for appellant in practical effect contend that, in 
order to prove the execution of appellant's orders for the purchase 
or sale of stocks on the New York Stock Exchange, the witnesses who 
had to do with the various details of euch transactions should have 
been produced. This is not necessary . P. C. C. & St. Le Re Cow Ve 


City of Chicago, 242 I11. 178-193; Kenna v. C. H. & S. E. 
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206 App. 17, 38-39, affirmed 284 Ill. 501; 22 Corpus: Juris, 215; 
Grayson v. Lynch, 163 Us. 5. 468, 480-481; Wagner v. GC. R. I. & P. R. 
Co., 277 Tll. 114. In the latter case the court at page 117 says: 
"Phe next ruling complained of is that the court refused to 
strike out testimony of the plaintiff that the cars were loaded 
Win eatton seed neal and came from Tennessee, when it appeared from - 
cross examination that he only knew where they came from by looking 
at the way-bills. The eround of the objection was that the way- 
bills were the best evidence. * * * But the way-bills did not come 
within that rule, not being ducunents executed between the parties 
to the suit or amounting to anything more than memoranda where the 
ears came from, of the same nature as marks on the cars tending to 
prove that. the cars were employed in inter-State Commerce. It was 


not necessary to produce the way-bills or records. Devine v. Chicago, 


‘Rock Island and,Pecific Railway Co.?66 Tll. 248." 


In Grayson v. Lynch, supra, the court at pages 480-481, says: 

"The fact that they spoke of certain districts of Texas as 
being infected with that disease was perfectly competent, though 
they may never have visited those districts in person. In the nature 
of their business, in the correspondence of the department and in the 
investigation of such diseases, they would naturally become “uch bet- 
ter acquainted with the districts where such diseases originated or 
were prevalent, than if they had been merely local physicians and 
testified as to what came within their personel observation. The 
knowledge thus gained cannot properly be spoken of as heg#rsay, 
since it was a part of their official duty to obtain suéh Imowledge, 
ard learn wher: suet ciceeses originated or were prevalent, ahd 
how they become disseminated throughout the country. Spring Co. v. 


KS 


Hdgar, 99 U. 5. 645; State v. Wood, 54 N. H. 484; Dole v. Johnson 





50 N. He. 452; Emerson v._Lowell Gas Light Co., 6 Allen 148." 
4 
In @2 Corpus Juris, 215, the author says: "It is considered 
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however, that knowledge acquired in the line of official duty or 


based on hewrsay." 


a 


employment is not objectionable a 

In F. O. GO. & St. L. R3 Co. v. City of Chicago, supra, the 
court at pace 193 says: . 

"In determining whet is the best evidence the neture of the 
case will admit of, and what is secondary evidence, regard must be 
had, to some extent, to the nature and character of the business to 
which the evidenee relates and the method of its conduct. ine case 
like the one under consideration it would seem impractigable that 
the record of the movencnt of the vas¥ number of cars appellee was 

-requived to deal with could have been a vdook of original entries. 

It is easily geen that the correctness of such a record is of the 
utmost importance to the common carrier for which it is kept. It 
was made in due course of business and according to methods, whose 
accuracy had been tested for many years, and there can be no doubt 
from the preliminary proof that it was as reliable as if it had 
been a book of original entries or the reports Sou which it was 
made had been produced. * * * 

"In the nature of things it would be well-nigh impossible to 
preserve @nd produce the original reports from which these records 
are made up, and it would be impractigable, if they were preserved, 
to use them as evidence on a trial." 

In Kenna v. Calumet, H. &S. EH. R. Co., supra, the court at 
pages 68 and 39 says: 

"The admission of evidence of an entry of record, made in the 
regular course of business or in the discharge of a duty is, in 
reality, key nn exception to the hearsay rule. Such an entry con- 

stitutes an affirmative act of the party making it, and where there 
is every inducement to make it accurately and correctly. The ad- 
mission of the entry is, therefore, not the admission of hegrsay 


testimony, or merely of an unsworn statement, but the very fact that 
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the entry was made is, in itself, the strongest evidence that the 
event recorded actually happened." 
The record discloses that appellant subjected the witness 
a 
Barker to a detailed cross examination with reference to the keeping 
of the records, etc., in appellees' Chicago office, and as to how 


1 


the purchases and sales were earried on on the Stock Exehange in 
a 

New York. The jury had the full benefit of the information pos- 
sessed by this witness, and were in a position to give to his testi- 
mony the weight, if any, to which it was entitled. 

Then too the following question was asked of and answered by 
‘Barker, without objection: 

"Q. Will you state whether or not they (the orders made by 
appellant) were executed? 

"A, They were." 
The court did not err in its rulings in connection with the testi- 
mony of this witness. 

It is contended that the record discloses that the desis in 
qaestion were mere bucket-shop transactions. It is only necessary 
to say that the question whether these were gambling transactions 
was submitted to the jury by numerous instructions offered by ap- 
pellant, and there igs no evidence in the record tending to show 
that the business being conducted by appellees was a bucket-shop 
business. In Pelouze v. Slaughter, 241 Ill. 215, the court in dis- 

cussing the question as to whether certain transactions were 
sambling transactions, makes a distinction between stock transactions 
and grain transactions, and in discussing the same at page 228 says: 

"While the purchases were for large amounts of stock, there 
were ¥requent corresponding sales, and it does not appear that there 
ever was a balance against Mrs. Thompson above the market value of 
the stoeks, whieh she could not pay. * * * The transactions were not 
contracts for purchases and sales where the subject matter was to be 


delivered in the future, which is a quite common form of gambling in 
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grain and other commodities, and the inferences as to the intsntion 
to receive or deliver which attend such transactions, are absent," 

It is also insisted that the court erred in refusing to péer- 
mit appellant to offer evidence as to certain grain transactions 
which he claims to have had with appellees prior #0 gaia stock 
transactions, and which appellant insists were gambling transactions, 


as tending to show the character of the business being transacted 


between appellees and appellant. Appellant went into these grain 
transactions to as great an extent as was warranted, inasmuch as it 
is conceded that such transactions were not involved here. he 


court did not err in its rulings on this question. 

It is also insisted that there waa a failure on the part of 
appellees to show a compliance with the so-called blue sky laws of 
this s¥ate. This defense was not raised by the pleadings, and was 

. 
not relied on by appellant in his affidavit on merits or notice of 
defense. It was therefore not an issue in the case. Reddigf v. 
Looney, 208 App. 413-420; McClintock v. Lake Forest University, 222 
App. 468-472; Colfax Grain Co. v. Bradford, 225 App. 419-4225 Garford 
M. T. Go. ve Millers Co., 250 App. 622-624, The greater part of the 
stocks dealt in by appellant were stocks quoted on the New York or 
Chisago Stock ixehange lists. Those stocks would not come under the 
pan of the blue sky law. ~ : 

It is next insisted that, waiving the question of the illegal- 
ity of said transactions, there was no competent svidence in the 
record tending to show an indebtedness to appellees. 

' Grennan on the part of appellees and appellant on his own 
pehalf, testified that the last transaction appellant had with ap- 
pellees with reference to the purchase or sale of stock occurred in 
November, 1919. The testimony of Barker is to the effect that on 
two oecasions subsequent to that time, appellant called on him in 
appellees! office in Chicago, and that he exhibited appellant's 


account to him; that appellant looked it over and stated that it was 
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eorrect. He further testified that he asked appellant "when we 

could expect paynent, and he told me he had endeavored to liquidate 
some securities he had which the firm of Jones ond Baker were carry- 
ing for his account, and as soon as he could, he would apply pro- 
eeeds to the indebtedness he owed. Saw him again in carly part of 
April, 1920. I am not certain the date; it was in Chicagoe He dis- 
eussed his account, and I asked him when we could expect balance due 
us. He said he tried to licuidate before April lst, and particularly 
a@gsured me we would not take any loss, if we covld have a little 

more patience with him. He agreed with my records." 

The witness Grennan also testified that ne had several con- 


versations with appellant in his office around November, 1919; that 
| 

he called appellant's attention to his account and the way that it 
| 


stood, and asked him if he could do somethine toward the settlement 

of it; that appellant "said he could not do anything with it; that 

he woulda take care of it shortly. * * * I had conversation with 

him in regard to status of his account from time to time until some 
time late in the year 12920. I asked him about a settlement of his account, 
and at those times he said he as not in a position to take 

eare of it, but would be taken care of at a later date." 

The evidence in the record also is to the effect that, once 
a month, statements of Sepetiansth account were mailed to him from 
appellees’ office, and the evidence fails to disclose that any ob- 
jections were ever “ore thereto. Then too, on December 13, 1919, 

on January 17, 1920, and on March 12, 1920, appellant wrote appel- 
lees! Chicago office inclosing ench time a check for $500., to be 
eredited on his account, the last letter being as follows: 

“Inclosed find check for $500.00. Place same to my account 
and will try and send you a check next week too, if the market — 


up in good shape, and please cancel stop order on Weight martin as 


I intend to take up the stock, thanking you for all favors," etc. 


















AW 


ab onc tea i teuas e Bowles es: tad Soltivat seston oe te 





at abiepil od doxovaebrs Hse ad en blot on bas .daomyag tooqxe Sb. 
. hos aon 
“UIteo stow tevad Sines Rone to arctt ond ols bed oa soit Inso98 


v4 egee Pane oe 2 
SA) Ra 


~OEg clans bLeow os BESO of a8 NOOR BS foe <#am9 298 abst ahs 





=e bee itae rot iene b noma) wae howe. ‘on gaonted debmt ent ot 


we hfs 
woe ESS 


a 


















I wogseie SE eRW ee eer end Kisties ton me Tt ie 


“eteeit B owed piros aw id 


1 ,ebrooe’ Cnt tittw peers ‘ek 


Big 


SOs LO eves beet ‘est bani be ik nod oete mango) ‘spent iw oat 


1 


dant | exer ee ovo Ianvons soitio ald nt tralfoqaa “ae 0. 


hl Ae a 


at at Taw ont baa tose aid od, nottxor ts 2 #tealnaaa Hae 





bbes chad footte eri ot at wats brosex coat ab consbive: ‘ost 


es ant Wad 


Fite) one mit ot Lelian: Ot OW oro 068 eltnsttoags: to edmenotste: atte 
~¢fo yas dart pnoloe ld o¢ eLtat sonebive ond hea, sotto 





Tice ae Pe Bens 
3 Reon 


eret or wogmanet 1 m9 00d neat sotoredd oem | eve etow amot 


3 





This evidence clearly indicates that appellant recognized 
the account as being true and correct as set forth in the books of 
appellees, which the evidence shows he had examined. 

In none of the instructions tendered by appellant was the 
question submitted to the jury to find whether or not appellant owed 
Appéillecs as claimed by them, but the issue submitted to the jury was 
confined to the question as to whether oz not the transactions had 
etween appellant ard appellees were gembling transactions. The 
instructions submitted, in effect, warranted the jury in finding in 
favor of appelices for the anount claimed by them, unless the jury 
should find that the transactions in question were cambling transac- 
tions. It therefore follows that, waiving the question as to 
whether or not these‘ transactions were gambling transactions, that 
evidence in the recovd clearly preponderates in favor of the jury's 
verdict. 

Appellant also contends that there could be no right of re- 
covery in this esse under the counon counts. No such defense was 
interposed in appéllant's notice of defense or affidavit of merits, 
and he cannot interpose the same for the first time on this, the 


third appeal to this court. Reddig v. Looney, supra; MeClintock v. 


—— 





Lake Forest University, supra; Colfax Grain Co. v. Bradford, supra; 
Garford M. 7. Co. v. Millers Co., supra. A declaration consisting 
of the common counts, however, is sufficient on which to base an - 
action of this kind. Perin v. Parker, 126 Ill. 201-213. 

It ig also insisted that there was no right of recovery of' 
interest in this case. The evidence discloses that the amount owing 
by appellant, if the sane was not upon a gambling transaction, was 
ascertained and liquidated. It would therefore bear interest. 
Snitzler Adv. Co. v. Orr, 198 App. 98; Iusk V. Throop, 189 Ill. 127- 
143; Imetgert v. Volker , 155 Til. 385-390; Laughlin v. Hopkinson, 


“ng92 Ill. 80-86. 
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For the ‘reasons above 


court will be affirmed. 


set forth, the judgment o 


Judenent affirmed. 
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STATE OF ILLINOIS, l 
SS. 
SECOND DISTRICT } I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the 





of the said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 





said Appellate Court, at Ottawa, this ee day of 


~ = -in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
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BE IT REMEMBERED, that afterwards, to-wit: On 
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General No. 7878 Agenda No. 18 
In The 
APPELLATE COURT OF ILLINOIS 


on 
N 


econd District. 


February Term, A. D., 1928. 


GEORGE EH. CHVENE and GLADYS 
K. CHVED 


) 
TE ) 

Appellees. ) Appeal from 
VS. - ) Circuit Court, 
ELIZABETH F. pee and ERNEST ) Winnebego County. 
G. STOKBURGER, ) 
Appellents. } 


OPINION by BOGGS, I. 

Appellees filed a bill in the Circuit Court of Winnebago 
County against appellants, charging that on October 12, 1925, being 
desirous of purchasing a dwelling, they were approached by a Mrs. Hough, 
who stated that she was pepres senting appellant E. C. Stokburger who had 
@ house and two lots for sale in Central Park Subdivision of Rockford; 
being lots five and six in block eight in said subdivision; that said 
lots could be purchased, with the house and improvements thereon, for 
95,500; that thereafter appellant Stokburger informed them that the pro- 
perty in question consisted of two lots ana that the priee was 35,500, 
$600 to be paid in eash and the balance to be paid in monthly ins¢2ll- 
ments of $35 each; that there was a trust deed or mortgaze on said prem- 
ises for $3,000 and that, whén the paynents r duced the principal to 
$3,000, a warranty decd would te given, subject to said mortgage; that 
appellees "on the 12th day of October, 1925, informed Ernest C. Stok- 


burger, one of the defendants, that they would take the property and 
















BL sof abnend Haak ee | Eoay +01 


enk mi 


Yi 


eYOMILED FW TOD SP METe= A 


ct oltterd Duoped 





‘ pee 


O8€L....0 cA rs veered st - 





f 

\ 

= 

TV fee ‘sig tL isecgh, ( Hip Nigh 

es : reso® tkeror tS fe 's oR¥. 

idabet oped ort ty) AP ote Tess. Sus. aT ew +7 HDPE 

( ACOATNOLS oD aa 

( wetasitleqré 





—— 


.& ,80NOE td MOTRIGE 


ad 


aan ecbiaeeciblmaa duyod tiusailo end ix 


Bee 
ka 
to 
‘val 
fo. 
mn 
tp. 

o 
a 
od 
ne 
8 
il 

BE: 

> 








picked aed aSi tedotad: Ko tadt gutgerado oimettoage tenteas 





- went ed: Sen eae: etiow yet en ate [lowh & pis i a to 








“008.86 eaw Aen ont Hand fas. aol: owt te Sstaiones aoitenmy 





a i bd trom rei on ad oo gone Led 









ae at Seatdere. .nowls ed Binew Beeb dasezay 
eon hantotot 1e08L etedoitoo to yes wet ec xo 





purchase it on the terms and conditions he had set forth to them"; that 
the record title to said property was in appellant Elizabeth F; Weir, a 
stenographer in the office of appellant Stokburger; that in drawing the 
contract for the sale of said premises, it was the intention of said 
parties to include said lots five and six, but by mutual mistake in the 
@rawing of said contract, only lot six was included. The bill prays that 
“the deed to appellees for said premises be reformed so as to include lot 
five, as was mutually intended. 

Appellants filed an answer in which they denied all of the 
material allegations in said bill. <A hearing was had in open court be- 
fore the chancellor, a finding was made in favor of appellees and a decr 
we was rendered granting the relief preyed. To reverse said decree, 
this appeal is prosecuted. 

, It is first contended by appellants that the finding and decree 
is against the manifest weight of the evidence. 

The evidence on the part of appellees is to the effect that 
Mrs. Hough, a real estate agent, learning that’ appellees were desirous 
of purchasing 2 residence property, stated to them that she had a house 
and two lots for sale in Central Park for $5,500; that appellees were 
shown the property by Mrs. Hough. Mrs. Gavene testified that after 
showing said property, Mrs. Hough stated: "Mr. Seoticeas hed the lots 

| ahd she wouhd call hin vioht up and we could draw the contract up right 
awe. After going to a telephone, she further stated," "We will go 
right down to Stokburger's office} I called him snd told him that the 
house and two lots was sold snd he could draw the contract right up.! 
ae ee She showed us the house and the garage and 'this is the other lot, 
she said, ‘you can have a garden, it runs clear over here,! and she 
went over and showed it. Biles we went to Stokburger's office and draw- 
ed the contract." irs. Cevene also testified: "Mrs. Woughn told me 
the numbers of the lots. She said lot five and six of Central Park, 
then ssid 'the house and two lots.'” . ‘ 
- Appellees both testified that the terms of the contract were 


agreed on at Stokburger's office on Saturday, and on the following 
pe ; 
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‘therefor. The evidence of apnellees i 


testified that lirs. Hough came to her door and aske 
ele) 


Monday the finsl contract was signed. The evidence ts to the effect 
thet on the Saturday a note was given by apoélless to appellant Stock- 


burger for $100, and that a receipt was given by Stof¢kburger to appellees 


C2 


to the effect that the note in 


question mentioned lots five and six. Weithsr the note nor the receipt 


were produced on the hearing. Appellant Stokburger testified that the’ 
receipt was returned to him when the contract vas drawn, end that he 
presumed it had been destroyed, as he did not ordinarily preserve them 
after contracts were drawn. 

The evidenes of appellees is further to the effect that on 
Monday the contract had been prepared before they arrived; that appellant 
Stokburger stated that he would read it over to them, and that in reading 
it over he read the deseription 2s ineluding lots five and six, Appellees 
further testified that they took possession of the vacant lot, and raised 
a garden thereon in the spring and summer of 1926; that they never knew, 
until August 1926, when they were proposing to sell said property through 
an agent named Paulson, that lot five was not included in the contract} 
that Paulson, in soing over said contract, stated that it only included 
lot six. Mrs. Cevene testified that she thereupon called Mr. Stokburger 
and informed him of the omission of lot five, and he replied that it was 
& mistake, but that said lot had been sold to @ man in Nebraska; that 
appellees, however, could use the lot until it was needed, as a garden. 
Appellees furthcr testified that on the Saturday before the contract was 
drawn, Mrs. Hough was with them in appellant Stokburger's office,and that 
she stated, referring to appellees, that they "were the oe thst bought 
the house and two lots. She said thet to Mr. Stokburger." 

Mrs. Olson, who lived in the property sdjoinine said apemites, 

ad to use the telephone; 

that when she called up she said, "'This you, Mr. Stokburger?' She says 
‘that that lot here in Central Park, one lot and a house end lot, I think 
I have a sale for.'" 


Paulson, a real estate agent, testified that, a short time 
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peior to the sale to appellees, appellant Stokburger priced said house and 
two lots to him at $5,500, 1,000 cash payment. The evidence is also to 
the effect that appellant, for some six or eight days, up to and insluding 
September 28, carricd the following advertisement of said lots in the 
Rockford Republican: "North part. Six room all modern bungalow. All 
oak; garage; two lots; all for $5,500. ‘3500 down and 435 per month. Best 
puy in town. Call Main 84, £. C. Stokburger Agency." 

The undisputed evidence ig to the effect that, while the title 
to the property was in appellent Elizabeth Weir, she had no interest in 
the same, appellant Stokburger being the owner thereof at the time of the 
making of said contract. 

‘Appellant Stokburger testified that he never authorized Mrs. 
Hough to sell both of the Hots in question; that he simply authorized 
her to show the Bhuse for sale, without giving her a legal description. 
He also testified that, in the receipt which he gave appellees, he speci- 
fically described the premises which were to be and were included in the 
Contract, being lot six only. He also testified that in reading the 
contract to appellees, he did not read the description as lots five and 
six; that appellees had a copy of the contract while he was reading the 
same. 

As to the conversation testified to by Mrs. Cevene, this 
witness ates testified that what he said to her was not that there was a 


mistake in the contract, but that she was mistaken in her understanding 


that lot five was to have been ineluded in the same. He did not, however, 


deny having told her that they could use lot five for their garden, or 


that said lot had been sold to a party in Nebraska, but testified that he 


did not remember what, if anything, he said with reference to the use of 


the lot. 
Mrs. Hough testified that she never stated to appellees that 
she had the two lots for sale; that Mr. Stokburger had never given her the 


legal description of the property; that "He told me to just show the place 
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up." She also testified: "The first time I knew the property was for 
sale was when I saw the ad in the paper. The price was in, and it was 
$5,500, I think. The ad mentioned house and two lots." She also 
testified: "I didnt + know whether there was one or two or three (lots); 
I was showing the house. Mr. Stokburger told me to show the house up. 
He didn't understand about the ad, and so of course I didn't know 
nothing about it, only to show the house up. It was my intention to 
show them the property I saw in the ad. We went out in the yard and 
they asked me when we went out on the lot, the dimensions." She also 
testified: "I showed the boundary lines." 

The contract in question specified that appellees were to 
take the premises subject to said mortgage of $3,000. The mortgage 
covered the two lots, and: when due, appellant Stokburger notified an poe 
lees to come in, and appellees joined in an extension of the mortgage 
for the term of three years. 

| Appellant Stokburger testified with reference to the adver- 
tisement above mentioned, that he did not look after the advertisements 
in-the newspapers; that he didn't kmow of this advertisement, and that 
it appeared for the last time in the issue of September 28, whereas he 
‘purchased the ee on September 26; that said advertisement was run 
for the person from whom he purchased the property, and that after he 
purchased it, it was not for sale at that price. 

Appellees testified that in August, 1926, they went with 
Mrs. Olson to the home of Mrs. Hough, and on that occasion "Mrs. Hough 
said she was surprised that lot five was not included in the contract. 
She also said she always had thought or understood that lots five and 
Six were both ineluded in the contract." 

The testimony of Mrs. Olson was to the same practical effect. 

“Where the evidence is conflicting, as it is in this ease, a 
court of review will not disturb the finding of a chancellor upon a 
hnestion of fact, unless it is clearly apparent the chancellor has com- 


mitted error." Bigserstaff v. Bigserstaff, 180 Ill. 407; Elmstedt v. 
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‘Nicholson, 186 111. 580; Douty ve Driscoll, 203 Ill. 480; Amos v. American 
®, & S. Bank, 221 I11l. 100-105. 

"The rule in chancery cases tried without a jury on orel 
evidence, is, as has been often stated by this court, that great weight 
should be attached to the finding of the chancellor, and his findings 
will not be reversed unless clearly and palpably contrary to the weight 
of the testimony." Beall v. Dingman, 227 Ill. 294-296, citing Dowie v. 
‘Priscoll, supra; Biszerstaff v. Bigeerstaff, supra, 407; Baker v. Rocka- 
brand, 118 Ill. 365; Hardy v. Dyas, 203 I11. 211-216. 
| We are not prepared to say that the finding of the chancellor 
was against the manifest weight of the evidence. Rather, we are of the 
opinion that the evidence warranted the chancellor in his findings. 

It is also contended by appellants that if the evidence on the 
part of appellees tended to prove any cause for equitable relief, it was 
on the ground that appellant Stokburger fraudulently misread said Acaineens 

While there is some basis for this eontention, still we hold 
that the charge of mutual mistake is supported by the evidence. The pre- 
ponderance of the evidence is to the effect that Mrs. Fougsh was represent- 
ing to appellees that she, as the agent of appellant Stokburger, proposed 
to sell appellees the two lots in question; that she so informed Stok- 
purer, both over the telephone and in his office on Saturday. Stokburger 
‘recognized and ratified the agency of Mbs. Hough. He was therefore bound 
by her statements with reference to said property, the same being within 
the seope of an agency of that character. There is also evidence to the 
effect that, in the note executed on Saturday preceding the date of said 
contract, lots five and aix were both mentioned. We would not be warrant- 

ea in holdings that the finiing of the chancellor was erroneous, for the 

reason urged. . 

"The rule of law, that a mistake like this under consideration, 

to be susceptible of correction, must be mutual, does not mean that both 
parties must agree on the hedring that the mistake was in fact made, but 


that the evidence of mutuality in mistake should relate to the time of the 
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|execution of the instrument, and show that at that particulaf time the 
parties intended to say a-certain thing and, by mistake of fact, expressed 
another." Seott v. Great Western Coal Co., 220 Ill. 36-42. 

It is not what the parties may say sbout the transaction at 
the time of the hearing, but what was mutually intended by the parties at 
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% should control. 
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in| ¢ 


cr 


ia] 


ithe time of the execution of the contrect, 


Ey 


It is also insisted by counsel for appellants that appellees 


have forfeited their right to prosecute this bill on account of laches. 





“While reasonable diligence is required of all parties in the 








transaction of business, it is not enough to prevent relief. in case of a 
mutual mistake that the party complainant might, had he done e11 within 
his power, have asgertained the truth." Hoops Te Fitecerae 204 Ill. . 
325-330, citing Kelly v. Solari, 9 Mees. & Wellsby, 54; Bell v. Gardner, 
4M. & G. 11; Newton v. Tolles, 9 lL. R. A. 50. 

In view of the evidence above set forth, and of the fact that 
appellees went into possession of both of said lots upon the execution of 
Said contract, and remained in possession thereof, we hold that they are 
tot estopped from prosecuting their bill on account of laches. 


For the reasons above set forth, the judgment and decree of 





he trial court will be affirmed. 


Decree affirmed. 
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and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the = 








of the said Appellate Court in the aboye entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 





said Appellate Court, at Ottawa, this = Ze day of 


in the year of our Lord one thousand 





nine hundred and twenty- 
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the year of our Lord one thousand nine pels Ait Aay sean 


within and for the Second District of ipe ‘State of Tllinois* 


jo cetiig 
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Pres nitecene Hon. 





NORMAN L. JONES , “Presiding Pustice. 


Hon, FRANKLIN, i. ‘poses, Justice. 


Nc Mion. THOMAS | M. JETT, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAY 18 1928 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Elizabeth Warren, Appellee, i 


Vv oe 
‘ Appeal from the 


Cireuit Court of 


Grand Lodge Brotherhood of = 2 
Peoria County. 


Railroad Rrainmen, Appellant, 
Jones Js 
. This is a suit instituted by appellee against appellant 
upon a benefit certificate issued by appellant to the husband 
of appellee in his lifetime. It was before this court on a former 
occasion. The facts appear in the opinion in that ease. It is 
reported by memorandum decision in 231 Ill. App. 631. 
In our former opinion we held that the statements 
by assured in his application for membership concerning his 
age and former membership in appellant's order, were representa- 
tdons and not warranties. In view of that holding, the burden 
was upon appellant to establish not only the falsity of those 
representations, but that the applicant knew they were false 
at the time they were made; and further that the pepresentations 
were material to the risk. ‘Ve also held that it was proper 
to show that the assured acted in good faith in making his 
answers. Our holding as to such matters is res adjudicata. 
It cannot be reviewed on a subsequent appeal in the same case. 
(Wolkau v. Wolkau 217 Ill. App. 471.) 
It is conceded by both parties that when the insured 
made his application for membership in appellants order, 
its constitution and rules fimed the age limit 0° applicants 
at 45 years. Upon the second trial, appellee made a prima facie 
case as on the first trial. Appellant then introduced in 
evidence assured's verified declaration for total disability 
penefits, dated May 29, 1917, in which he gave the date of his 
birth as September 25, 1862, and his aze as 55 years and 4 months. 
Appellant also introduced the assured's application for member- 
ship dated Janugry 1, 1909, in wich he stated the date of his 


birth as September 25, 1867, and his ace as 41 years and 8 months. 
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The application stated he had not previously been a member of 
the order. Assured's effidevit for a license to marry appellee 
dated September 16, 1897, in which he stated his ase to be 34 
years, and his letter to appellant of June 11, 1917, were also 
admitted in evidence. The letter reads: 


"Peoria, Il1l., 
1917, June, ll. 


Mr. B.E, King Gedo & fT. M. 

In reply to my exact date of bitth the 
dates which I furnished are about as accurate 
as can be found. My sister and myself were 
left orphens. I was about 9 years old and 
she about six. We were raised to this age on 
farm near Princeville, Ill, when an Aunt and 
Unele brought us to Peoria. There was a sale 
and everything was sold at public sale except 
the land, 40 acres which was sold some years 
later. This Aunt and Uncle raised my sister 
and I went to school from their till I was 
able to work. We have looked several times 
since Aunt and Uncle died, but could find no 
record only what we have been told that I 
was born Sept. 25th, 1862. Hoping this will 
be satisfactory, I am, : 

Fraternally yours, 
R.W. Warren 
Lodge No. 27." 

A physician who was a representative of the Brother-_ 
hood stated that when Warren made application for total dis- 
ability benefits, he told the witness his ase was 55 years. 
Appellant's general secretary and treasurer testified, by 
deposition, that he accepted the assured's application for 
membership under the belief that the applicant was under 45 
years of age and that he did not know the statement was false 
‘until he received the claim for total disability. 

In rebuttal a former neighbor of appellee and the 
assured stated she attended Ginners and birthday parties of 
the assured, and heard him say at his birthday @amhérg-.dn each 
of the years from 1905 to 1908 inelusive, that he was born 
in the year 1865. She stated that on each of these 
occasions she-asked him how old he was and he replied in sub- 
stance, "I was born in 1865. Count it up for yourself." She 


also testified that she thought there was a similar 
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conversation in 1909 but was not sure. A Gaughter of the assured 
testified substantially the same, but the court refused to permit 
her to testify to a similar statexisnt by assured in the year 1909. 
Appellant urges that the evidence of these witnesses was improper 
and prejudicial but we held in our former opinion that it was 
proper to show by parties other than appellees, any declarations 
made by assured as to the date of his bitth if madc before suit 
was brought. 

Record evidence of assured's prior membership in ap- 
pellant's order and various sections of its constitution and rules 
relating to ave, residence and occupation of applicants for member- 
ship was admitted. It is claimed that such records impute to 


he assured’s ase, and it is therefore 


cr 


appellant knowledge of 
estopped to assert the falsity of the answer. It was not Shows; 
what the assured stated his age to be in his prior application 
for membership. It was testified on behalf of appellant that it 
was not in possession of the evidence showing such statement 
because the records were kept only ten years and then destroyed. 
The evidence leaves no room to doubt that assured was 
the same person shown by appellant's record to have been a 
member of its Enterprize Lodge No. 27, from November 10, 1894, 
to December 31, 1897, and again by reinstatement from February 
13, 1898, to December 1, 1898. At any rate no question of 
identity was raised in the trial court. It seems to be the 
settled policy of the law that where an insurance company or 
society receives an application for insurance in which the 
applicant makes false answers as to his age or prior membership, 
and the company or society has in its possession a prhor applica- 
tion of such applicant, which shows such answers were false, it 
is estopped from asserting such -8%se answers as a defense to 
the policy or certificate issued wpon such second application. 
(Cundiff v. Royal Neighbors, 162 Mo. App. 117; O'Rourke v. 


John Hancock imtual Life Insurance Company, 23 RoE. 457; Robinson 
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Vv. Bro. of LF. & E., 170 N.C. 545; Mutual Life Ins. Co. v. 
Nichols, 26 S.W. 998; Supreme Tribe of Ben Hur v. Owens 

50 Okl. 629; Dubich v. Grand Lodge A.0.U.W. 35 Wash. 651.) This 
doctrine is applicable to the statement by assured in his 
application that he had never previously been a member of the 
order and the evidence was admissible on this question. Tne 
record does not show that the statements of assured in his 
various applications were contradictory, and therefore appellant 
was not estopped on the question of the assured's age. However, 
we think no substantial error was committed in this behalf. It 
is a familiar rule that in order to justify a reversal on 

acount of error it must appear that upon another trial, if 

the same error does not intervene, a different result might 

pe expected. (Stansfield v. Wood 231 Ill. App. 586.) 

The' burden was upon appellant to show that assured 
knew his statements were false. The determination of that 
question was primarily for the jury. By their verdict, they 
found against the contention of appellant and we cannot say 
the verdict is so manifestly against the wéight of the 
evidence as to require this court to disturb it. It is also 
to be-observed that appellant has not assigned for error 
the refusal of its motion for a new trial. This court held 
in Miller v. Carney 182 Ill. App. 535, that in order to 
render available an objection that a verdict is against the 
law and the evidence as stated in a motion for a new trial, 
it is necessary to assien for error in the record the refusal 
of such motion. 

Appellant urges in this case, as it did on the 
former appeal, that appellee hss failed to prove the payment 
of assessments or dues for July, 1917. The record shows that 
on May 29, 1917, Warren sent his benefit certificate to the 
Grand Lodge with his claim for total disability. They were 


received by appellant and the benefit certificate was stamped 
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“eancelled" on June, 6, 1917. hereafter, appellant received 
the dues and assessments for the month of July, 1917. We 

held in the former opinion that proof of payment had been 

made, and we now hold that the testimony is sufficient to 
warrant the peng iin finding that it was mad=. We also conclude 
that appellant then knew that the statement made by assured 

in his application for his lest membership with reference to 
his age and prior membership was not correct, and that he was 
in fact more than 45 years of aze at the time he made his 

last application. 

It is well settled that when there is an existing 
eause of forfeiture knowm to en insurer, and it thereafter 
accepts dues and assessments or premiums from the insured, it 
thereby waives its right to rescind the contract on that ground. 
(Furey v. Supreme Council Catholic K. & I. of America, 146 Il. 
App. 168; Wood v. “Mystie Cirele, 212 Ill. 532; Order of Foresters 
ve. Schwietzer 1#1 id. 325; Pegram v. Mutual Protective League 
459 T11, App. 214.) It nowhere appears that either Warren or 
appellee ever knew of the attempted cancellation of the benefit 
certificate until it was returned about October 9, 1917 upon 
demand of her attorneys. And it is not shown that any payment 
or tender was ever made to assured or to appellee of any of the 
dues and assessments paid to appellant under the benefit 
certificate. The cmtract in this ease was not void. If the 
assured designedly misrepresented his age and prior membership, 
the most thst can he said, is that the eontract was voidable. 
HE eppeil kent desired to cancel it, such action required apt 
notice to be given of the intent to cancel, and a teturn or 
tender of the dues and assessments should have been made. 
{Young v. Union Life Insurance Co. 202 Ill. App. S21 ) 

Complaint is made at to several instructions given 
on behalf of appellee. We have examined the instructions com- 
plained of and in our judgment they substantially conform to 


the rulings of this court on the former hearing, and we find no 
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no error in any of them, 

It is urged that it was error to refuse the special 
interrogatories submitted by appellant. Section 79 of the 
Practice Act provides that when the special finding of 
fact is inconsistent with the general verdict, the former shall 
control. This necessarily implies that the fact to be submitted 
shall be one which, if found, may in its nature be controlling. 
That can never be the case with a more evidentiary fact. (Gc. & 
A. RoR. Co. ve Harrington, 192 Ill. 10.) If all the interro- 
gatories submitted nad been answered favorably to appellant, 
the findings would not have been controlling and there was no 
error in their refusal. 

i After a careful eZamination of the record in this 
ease, we find no error wich would justify tunis court in re- 
versing the judgment of the trial court. Accordingly the 
judgment is affirmed. 


Judgment af irmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


MAY 18 1928 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Roy H. Hagen, 
' Appellee, 
Appeal from the 
Circuit Court of 
Winnebago County. 


= ee co 20 se 


Ve 


Nels &. Johnson, ; 
Appellant, x 


Jones J: 


Appellee, Roy H. Hagen, brought an action in the cir- 
cuit court of Winnebago County against Nels E. Johnson, appellant, 
to recover damages for injuries to his person and his automobile, 
alleged to have besn received in a collision between the cars 
of the respective parties at a highway intersection in the state 
of Wisconsin. For the purposes of this opinion, appellee will be 
referred to as plaintiff and appellant as defendant. Plaintiff 
was driving a Pontiac coach north along a concrete public highway 
between the towns of Walworth and Darien. Defendant was driving 
east in a Packard sedan along a gravel road. A jury trial 
resulted in a verdict in favor of Hagen in the sum of $458. A 
motion for a new trial was overruled and judgment entered upon 
the verdict, from which this appeal is prosecuted. 

The declaration consists of two counts. The first 
seul aeeta, among other things, that the defendant drove his 
automobile in a careless, rackless and negligent manner into 
the intersection from the left, and then and there violated 
the. law of the state of Wisconsin regarding the right of 
way, and that because of the careless, neglicent and 
reckless manner in which defendant drove his automobile, 
he ran into 4nd against plaintiff's automobile causing the 
injuries complained of. 

The second count charges that defendant was driving 
his automobile in a negligent, reckless and improper manner 
at a rate of forty miles per hour in excess of a reasonable 


speed as prescribed by the statute of the State of Wisconsin; 
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and that it ran into plaintifi's car knocking it off the highway 
and turning it upside down from the blow of the collision. To 
the declaration the defendsnt pleaded the general issue. 

section 4 of Chapter 85 of the Wisconsin Statutes 
was admitted in evid-nce. That section reads, "The operator 


4 


of any vehicle on a highway should have the right of way over 
any vehicle approaching him from the left at every highway 
intersection, except when a police shall be in actual charge 
of the traffic at the intersection." 

The defendant, Johnson, claims that he was driving 
at a rate of speed hetween fifteen and twenty miles an hour 
when he approached the intersection, and observing the high 
weeds on his right, he slowed down to between three and five 
miles an hour as he drove on to the concrete road. He testi- 
fied that the high weeds extended to within eight or ten feet 
of the conerete road; that he did not see plaintiff's car 
until he came out from behind the weeds; that he then saw it 
coming about 400 feet away and thought he could cross the road 
ahead of it, but that when he reached the concrete, plaintiff 
was about 100 feet away coming at a speed of not less than fifty 
miles an hour. Notwithstanding this testimony, he procesded on 
to the concrete until his right front wheel had passed the black 
eenter line. He signed a statement in which he said his front 
wheels were east of the black line. 

He further claims that he had turned his car to the 
north and it was standine still at the time of the impact; that 
plaintiff's car was swaying, and the pack end of it swerved over 
against the front of his car eausing the accident. He admitted 
that he did not stop at the edge of the conerete road and made 
no explanation as to why he proceeded to cross the black line 
in the center, notwithstanding the fact that he testified he 
saw a car coming at the rate of fifty miles an hour only one 
hundred feet away. If his car was running only three.to five 
miles an hour at the edge of the concrete, and if he then 


saw the conditions to which he testified, it was carelessness 
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on his part to drive onto the pavement and stop with his front 
wheels across the black line directly in the path of the other 
ear. He admitted that he eould have stopped practically in an 
instant. 

It is asserted that plaintiff's testimony shows that 
when he was a few rods south of the intersection he saw defen- 
-dent's car, and that this circumstance shows -that defendant 
entered the intersection first, and henee the plaintiff was 
guilty of contributory negligence. Plaintiff's testimony on 
this point is not fully abstracted. An examination of the 
record discloses that plaintiff explained that he meant he 
was about ten or fifteen feet South of the center of the 
intersection, or at about the South Line thereof, when he 
first saw defendant's car. 

Plaintiff testified that he was proceeding at a 
rate of speed from twenty to twenty-five miles an hour 
at the time of the accident, and that defendant's car was run- 
ning at about the same speed and crashed into his car. In 
this he is corroborated by other witnesses. His car was 
turned over into the ditch on the east side of the concrete 
road, and it lay at a point sbout twenty feet north of the 
place of the impact. Defendant's testimony is to the effect 
that it ran about twenty feet after the impact and then 
turned over. 

The evidence is conflicting and it is impracticable 
to review it all, but the physical condition of both ears 
after the accident tends strongly to show that the impact 
came from defendant's car, and that the front end of it 
gimek “the left side of plaintiff's car about the center. 

The giving of the first, fourth and fifth instruc- 
tions on behalf of plaintiff is criticised. ‘The first in- 
struction quoted the section of the Wisconsin statutes above 
set out, and then stated that if the jury believed Prom # 


preponderance of the evidence that the plaintiff had the 
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right of way under the law over the defendant, it thereupon 
pecame and was the duty of the defendant to allow the plaintiff 
to pass along and upon the cement highway in front and ahead 
of the defendant, and that if they further pelieved from a 
preponderance of the evidence that the defendant failed to 
comply with the requirements of said law, and that the plain- 
tiff used ordinary care and caution for the safety of his 
automobile, and that the failure of the defendant to comply 
with the aforesaid law caused the accident and injury to 

the plaintiff's automobile, then the plaintiff was entitled 
to recover, 

It is claimed that this wieetiae assumes that plain- 
tiff had the right of way merely because the defendant approach- 
ed from his left, and that it left the construction or inter- 
pretation of the law to the jury. In Partridge v. Erbstein, 

225 Ill. App. 209 the court was urced to definitely fix the 
distance of an automobile from a street intersection when it 
ebuild be said to be within the statutory description of a ; 
vehicle "approaching along intersecting highways from the right." 
The court said that it would be very difficult if not impossible 
to lay down a rule in precise terms of measurement applicable 

to all cases, but sugsested that a vehicle is approaching an 
interséction from the right, within the meaning of the 

statute, and entitled to the right of way when, on its left, 

on an intersecting street, another vehicle is approaching 

whose driver, in the exercise of due care, would or should 

see that unless he yielded the right of way, the vehicles 


might or would collide. This -rule is followed in Zapf v. 


—“‘Kutten, 229 Ill. App. 406, and the same doctrine ig announced 
in Lenartz v. Funk 224 Ill. App. 180. 

In view a2 tue relative positions of the two cars 
with respect to the intersection, as. well as their rates of 
speed, the question whether or not the driver of the car ap- 


proaching the intersection from the left should have seen that 
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the ears would or might collide, unless he yielded the right of 


way, was one of fact for the jury to decide. {Heidler Co. v. 
Wilson & Bennett Co. 243 Ill. App. 89.) The instruction as 
given is not a wedel of clear enunciation of the law, but 

we are of the opinion that under the facts in tiis record, it 
aid not mislead the Jurya 

The fourth instruction told the jury that if they 
believed from the evidence and under the instructions of the 
court that plaintiff had the right of way over the defendant, 
he had the right to assume defendant would operate and control 
his car so as to allow plaintiff to pass in front of him at 
the intersection. 

The fifth instruction was to the effect that if the 
jury believed plaintire was rightfully using the highvay in 
the exercise of reasonable care and caution, that he had a 
right to rely upon defendant to so manace and eontrol his 
automobile as to avoid an accident or eollision with plaintiff. 

These instructions are subject to the criticism 
that they point out and emphasize the duties of the defendant. 
But it does not appear to us that when considered with the 
evidence in this case they were misleading or prejudicial. 
The giving of erroneous instructions will not necessarily 
reguire a reversal of a judgnent, but whether they constitute 
reversible error depends upon whether it appears from a 
consideration of the whole record the jury might have been 
misled and the opposite party prejudiced by it. (Metzger v. 
Manlove 241 Ill. 113.) 

Regardless of all other contentions, we think the 
admitted facts in evidence fairly tend to establish that 
defendant, in the exercise of due care, would or could have 
seen that if he »nroceeded as he did, a collision was inevit- 
able. The faets do not show that the plaintiff was euilty 


of contributory nesligence. Under such circumstances we would not 
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the judgment of the circuit court is accordinsly afvirm 


Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAY 18 1928 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Joseph George Ainsworth, and : 
George Scott Ainsworth, ; 
Plaintiffs in error, 
: Error to 


Vv. : : the Circuit 

Court of 

Peoria Malleable Castings Company, a : Peoria 
eorporation, L.E. Roby, C.A. Pattison, : County. 


Peoria Drill and Seeder Co., a corporation, 
and Hart Grain Weigher Co., a corporation, 
Defendants in error, 

Jones J: 

This is a suit in equity brought by plaintiffs in error, 
Joseph George Ainsworth and George Scott Ainsworth, two stock- 
holders of Peoria. Malleable Castings Company, against defendants 
‘in error, the said Peoria Malleable Castings Company, L.E. Roby, 
C.A. Pattison, Peoria Drill and Seeder Company, a corporation, 
and Hart Grain Weisher Company, a corporation. 

The prayer of the bill is that an accounting be 
had between Peoria Malleable Castings Company, and the other 
two corporations; and also between the Malleable Castings Com- 
pany and the defendants Pattison and Roby; that Pattison 
and Roby be injoinea from acting as interlocking officers 
and directors of the Malleable Castings Company and the Drill 
and Seeder Company, and that a receiver be appointed to 
take charge of the books and accounts of the Malleable Castings 
Company, and collect the money or property due that company, 
and for general relief. The gqriginal bill of complaint was 
filed to the March, 1927, term of the circuit court of Peoria 
County. All defendants: demurred to it. On Mareh 19, 1927, the trial 
court heard arguments on the demurrers and sustained them. 
Thereupon the complainants made an oral motion for leave to 
file an amended bill by March 28, 1927. The motion was allow- 
ed, and on the last mentioned date the complainants tendered 
their amended bill and moved the court for leave to file it. 


The motion was denied and a deeree entered dismissing the original 
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pill for want of equity. Plaintiffs in error contend that the 
chancellor erred in holding that the amended bill did not state 
a cause of action and in refusing to allow the complainants to 
file it. 

The amended bill ableges in substance that the defendants 
Peoria Malleable Castings Company and Peoria Drill and Seeder 
Company are both Illinois corporations; that complainants are 
both large stockholders in Peoria Malleable Castings Company 
and have been such for a number of years; and that the complain- 
ants bring their suit in behalf of themselves and all other stock- 
holders of that company who desire to join therein. It alleges 
that the complainant, Georze Joseph Ainsworth, is a director 
of the Peoria Malleable Castings Company and that the defendants, 
LE. Roby and C.A. Pattison, are directors, stockholders and 
officers in both the Malleable Castings Company and the Drill 
and Seeder Company, Roby being a stockholder, director and 
president of the former, and at the same time vice-president, 
treasurer, director and stockholder of the latter; and that C.A. 
Pattison is a stockholder, director, vice-president and secretary 
of the Malleable Castings Company, and at the same time, president, 
secretary, general manager, director and stockholder of the Drill 
and Seeder Company. 

The amended bill further alleges that the board of di- 
recotrs of the Malleable Castings Company consists of eight 
directors and the board of directors of the Drill and Seeder 
Company consists of four directors; that Roby and Pattison 
have for a number of years unlawfully and unfairly dominated 
the management and operation of both companies, by reason of 
the fact that they held practically all the official positions 
of both corporations; that they also dominated and controlled 
the stockholders' mectingss by voting their own stock and proxies, 
and that they voted stock held by them but not fully paid for; 
that they were accepting salaries from both companies; that 
Roby through nis domination of the board of directors of the Mal- 


leable Castings Company, <rocured in December, 1926, a material 
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inerease of his salary as president and unlawfully had it dated 
back to January, 1226; that from the year 1918 to the date of 
filing the bill, Robey and Pattison fraudulently diverted the 
assets of the Malleable Castings Company; submitted financial 
reports based upon incorrect and padded inventories; sold 

products to the Drill and Seeder Company, in which they were 

poth financially interested, below production costs in some 

cases and below sales price in oth-r cases; allowed charges 

known to be extremely excessive to be made by other companied 

in which they were financially interested, and unlawfully con- 
verted property of the Ma_leable Castings Company to their own use, 
all to the material and substantial loss of the company. The 

pill then sets out specific and detailed charges of alleged 
fraudulent and unlawful acts on the part of Roby and Pattison, 

the substance of which is, that while acting as interlocking 
officers and directors of both aorporations, they unlawfully 
diverted assets of the Malleable Castings Company to the benefit 
of Roby and the Drill and Seeder Company, resulting in substantial 
loss to the Malleable Castings Company. 

The bill charges numerous objections were made to Roby 
and Pattison concerning the said alleged unfairness and fraud of 
the transactions, and that demands were made for an accounting 
between the two corporations and between the Malleable Castings 
Company and that such demands were refused; that the matters 
were on several occasions brought to the attention of the board 
of directors of the Malleable Castings Company, but that the 
board failed and neglected to take any action. Many other and 
similar allesations are contained in the bill, but it is un- 
necessary for us to set them out. 

Defendants in error contend that a stoeckholder's bill 
cannot be maintained without demand upon the board of directors 
of the corporation before suit is filed for such action as 
complainants desive, unless the bill shows upon its face that 
tea demand would be unavailing; that the amended bill does not 


show a demand upon the board of directors to act, or facts 
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showing such a demand would have been useless. It is well 
settled that if the agents of the corporation in which the authority 
to control its af‘airs is vested are themselves guilty of wrong 
against the corporation, either by personal conversion of its 
funds, or being interested in another corporation or business, 
fraudulently manage the afiairs of the corporation to its detri- 
ment and for the benefit of such other corporation or concern, 
a court of equity will, upon proper bill filed, interfere, at 
the suit of a stockholder, to protect his interest in the corpora- 
tion, without requiring him to first request or demand that . 
the guilty ascents proceed, virtually, against themselves. (iheeler 
ve Pullman Iron & Steel Co. 143 Ill. 197; Chandler Mortgage Company 
ve E. J. Loring 113 I1l. App. 423.) 

While it is true that suits to obtain relief against 
the wrongful dealings of directors and officers with the corporate 
property must be brought in the name of the corporation, yet 
there is the exception that the stockholder may bring it on behalf 
of himself and other stockholders, when the board of directors 
or managers actually or virtually refuse to bring such suit. 
It is not indispensable that a demand on the board of directors 
should first be mads. If the facts alleged show that a refusal 
of the board may be inferred with reasonable certainty, then 
am action may be sustained by a stockholder without alleging 
or proving a demand upon the board of managers to bring the 
suit. Equity never requires a useless act. (Higgins v. 
Lansingh, et al, 154 Ill. 301; Chicago v. Cameron 120 id. 
447; Bruschke v. Der Nord Chicago Schuetzen Verein 145 id. 
433; Green v. Hedenberg 159 id. 489; McCrory v. Chambers 48 Ill. 
App. 445.) 

ee auauaed pill charges a condition of interlocking 
directors, and that both Roby and Pattison held practically 
all the official positions in both companies, and that they 
unlawfully and unfairly dominated the mane gement and operation 


thereof; that they dominated and controlled the actions of the 
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directors' meetings and the stockholders' meetings of the Malleable 
Castings Company, and unlawfully voted stock which was not paid for. 
It details a number of alleged fraudulent fransactions to the 
material loss of the lMalleable Castings Company, and sets forth 
the demands made upon Roby and Pattison and upon the board of 
directors of the Malleable Castings Company that the necessary 
steps be taken to rectify the alleged unfair transactions and that 
no investigation or action was taken. It also appears that a 
written demand was made upon the president of the Malleable 
Castings Company for a meeting of the stockholders in connection 
with such matters but that no mecting was called or held. 
The amended bill alleges repeated demands for relief 
upon the officers and directors of the Malleable Castings Com- 
pany and actions by them tantamount to a refusal. ‘Je think 
the allegations are sufficient to pring the amended bill within 
the rule laid down by the authorities cited, and that it suffi- 
ciently states a cause of action cognizable by a court of equity. 
Since the, amended bill properly stated a cause of 
action, the chancellor erred in refusing to permit it to be 
filed. While under the statute in this state, courts have 
a discretion in permitting amendments, such discretion is not 
personal, but a judicial discretion, which is subject to review. 
(Delfouse v. Kendell $83 Ill. 301.) ‘The court should have allow- 
ed the amended bill to be filed, and if the defendants then 
desired to challenge its sufficiency, the question could be 
raised by demurrer. The contention of defendants cannot be 
sustained except on the theory that the action of the court was 
tantamount to sustaining a general démurer, put the record shows 
a denial of leave to file the amended bill. We are of the opinion 
that this cause should be reversed with directions to allow the 
complainants to file their amended bill of complaint, and the 
decree is accordingly reversed and the cause remanded with directions 
“te allow the filing of said amended bill. 


Reversed and remanded with directions. 
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STATE OF ILLINOIS, | 
ss. 
SECOND DISTRICT } I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the 





of the said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whcereof, I hereunto set my hand and affix the seal of 





said Appellate Court, at Ottawa, this —— day of 





2 in the year of our Lord one thousand 


nine hundred and twenty- 








Clerk of the Appellate Court 


(57517—2M—7-27) 
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General No. 8108 Agenda No. 40 
APRIL TERM, A. D. 1927 
, James Jutelis, Appellant, 
\ Mi J v8. 


Daniel Griffiths, Appellee. 
Appeal from the County Court of Sangamon County. 
Appellant was the owner of a building in 
the village of Divernon in Sangamon County, 
which had been closed by the injunction of the Uni- 
ted States Court for the Southern District of Hlinois, 


for violation of the Federal Act prohibiting the manu- 





facture and sale of intoxicating lquor. The date of 
the injunctional order does not appear in the record. 
| On October 8, 1924, appellant filed a petition in said 
court, praying that said injunetional order be modi- 
. fied so that he could make a lease-of said premises for 
the period of three years from November 1, 1924, to 
October 31, 1927, to appellee, so that said appellee 


might operate a billiard hall and cigar store in said 





i building. Appellee became a party defendant to said 
injunction decree and bound himself by a bond in the 
penal sum of one thousand dollars, with surety, pay- 
able to the United States of America, conditioned 
that no intoxicating liquor be thereafter manufactur- 
ed, sold, bartered, kept or otherwise cisposed of there- 
in or thereon, and that he would pay all fines, costs and 
damage that might be assessed for any violation of 
the National Prohibition Act on said property. The 
decree was accordingly modified in accordance witli 
the prayer of appellant’s petition. The lease was ex- 
ecuted between the parties for the period of three 
years at a rental of eighteen hundred dollars for the 
full term, payable at the rate of fifty dollars per month. 
The lease was 
Page 1 
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dated September 27, 1924, and provided: ‘It is fur- 
ther agreed and understood that this lease is made 
subject to and shall not become operative or effective 
until and unless the decree heretofore entered in the 
District Court of the United States in the case of 
United States of America v. Enoch Wasselaski et al, 
chancery No. 298, be modified to permit the foregoing 
lease to be made and in the event said deeree shall 
not be so modified, then this lease shall be null and 
void. ”’ 

The lease further provided: ‘‘It is further under- 
stood that no intoxicating liquor shall be kept, stored, 
bartered, sold or manufactured on the premises here. 
in during the term of this lease, and the lessee herein 
shall in all respects comply with the said deeree of said 
District Court of the United States. ’’ 

In the leage the lessor, appellant, reserved for his 
own use and excepted the rear room of the basement 


> 


of ‘‘said store building with ice box therein,’’ and it 
appears that the lessor and lessee used in common 
certain portions of the basement. Appellee entered 
into the posesssion of the premises and paid the rent 
to August 1, 1925, the rent on July 1st having been 
reduced to forty dollars a month, Appellee abandoned 
and vaeated the premises in the latter part of July 
or early in August, 1925, and on or about August 20, 
1925, appellee delivered the keys of the building te 
appellant and tendered a check, paying the rent to 
that date. This suit was brought first in justice court 
to recover the rent for the months of August and Sep- 
tember, 1925, under the terms of the lease. The cause 
was tried upon appeal in the County Court of Sanga- 
mon County without a jury, and the court entered a 
judgement in favor of appellant and against appellee 
for the amount of said check, which appellant refused 
to accept. Appellant has appealed. 

It further appears that during the June Term, 
1925, of said United States District Court, appellee 
presented his petition, 
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reciting the former petition presented by appellant. 
the presentation of said lease and the modification of 
said injunctional order, and representing that he, ap 
pellee, had surrendered the lease and said premises 
and vacated the same and the building thereon, on and 
before September Ist, 1925, and was not then in the 
possession of said buildings or premises. An order 
was entered on September 16, 1925, reciting the cause 
and the petition of appellant to modify said decree 
and reciting said lease and the terms thereof and the 
eiving of said bond by appellee—‘It appearing that 
said Daniel Griffiths has surrendered said building 
and lease on the first day of September, 1925, 
and has ceased to oceupy said building — and 
premises: It is. therefore ordered by the Court 
that the bond heretofore executed by the said Daniel 
Griffiths and the sureties thereon is hereby released 
and discharged, and that the said Daniel Griffiths is 
hereby released and discharged from any further lia- 
bility and obligation under the provisions of said de- 
eree and writ of injunction in said cause. ’’ 

For anything that appears in this record all of 
ihese proceedings occurred within one year from the 
eranting of the original writ of injunction. Appellant 
was a party defendant to the injunction suit and is 
hound by all the orders made in that cause. The pur- 
port of the last order was to vaeate and set at naught 
the modified decree entered October 8, 1924, without 
which the lease would have been void. The entry of 
the order of September 16, 1925, left appellant with- 
out a tenant, without the right to enter into contract 
with any person to occupy the premises, without the 
sanction of the United States District Court and the 
premises under an injunction to remain closed as a 
nuisance. It follows that the lease, being void as to a 
portion of the term, is void in dts entirety. Appellant 
apparently mistakes the law in claiming common law 
rights in a lease or contract into which neither party 
has the right to enter without the sanetion of the 
court, and which, after being entered into, is subject 
to the orders of the court. 
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Especially is this true when the court ‘s dealing with 
a nuisance and the property is under the control of 
the court. We have no doubt but that the United 
States District Court had the authority to cancel the 
lease in question within the year during which the in- 
junction was to operate, and that the order set out 
cancelled appellant’s lease. United States v. Duig- 
man, 4. Fed. (2nd Ser.) 983. 

Appellee also presented proof that on two differ- 
ent occasions intoxicating liquor was kept in that part 
of the basement occupied by the appellant during the 
time that appellee was in the possession of said 
premises. The preponderance of evidence shows that 
these liquors were kept by appellant without the 
knowledge of appellee, and this was in violation of 
the injunction and led appellee to ask to be relieved 
from his bond. The lease which was signed by botli 
parties provided that no intoxicating liquor should be 
kept upon the premises. This provision was binding 
upon appellant and appellee. The argument of appel- 
laut that this covenant in the lease could be enforced 
only by appellant has no force, when each of the parties 
occupy a portion of the premises under the terms of 
the lease. 

Finding no error in the record warranting a re- 
versal, the judgment of the County Court of Sanga- 
mon County is affirmed. 

Affirmed. 
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Gen. No. 8113 Agenda No. 44 
APRIL TERM, A. D. 1927 
Fred Engle, Appellee, 
vs. 
North America Benefit Corporation, Appellant. 
e Appeal from Christian County Circuit Court 
SHURTLEFF, P. J. 

Appellee brought his suit to recover benefits un- 
der a certificate of membership in appellant corpora- 
tion, issued to his mother, Anna Engle, on May 28, 
1925, under which certificate appellee was the bene- 
ficiary. The nature of the contract, by-laws, applica- 
tion, motives and method of the appellant corporation 
are fully set out in Laughlin v. North America Benefit 
Corporation, 244 Ill. App. 391, to which we refer for a 
more extended statement of the case. 

Appellee filed his declaration, setting out the cer- 
tificate, and alleged that his mother, the member, dur- 
ing her lifetime kept and performed all of the terms, 
provisions and conditions of said certificate upon her 
part to be kept and performed, and died January 17, 
1926. 

Appellant pleaded the general issue and a special 
plea, setting out the application in writing, which was 
charged to be a part of the contract. The plea charged 
that said Anna Enele falsely warranted, after specify- 
ing certain diseases, that she did not then have, or 
never had had any other diseases; and further falsely 
warranted that she had not received medical atten- 
tion within the last two years then preceding, when, 
in fact, said Anna Engle had had prior to the date of 
said application other diseases, namely, neuralgia and 
hardening of the arteries, and had received medical 
attention within the two years prior to the date of said 
application. 
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The plea avers that appellant relied upon the war- 
ranties. Appellant also filed a plea of tender. There 
was a replication filed to the special plea, a waiver of 
trial by jury, proofs were heard before the court and 
there was finding and judgement for appellee for the 
face of the certificate in the sum of one thousand dol- 
lars. Appellant has appealed. 

There was no question raised in this cause as to 
the sufficiency of the declaration, no motion to find for 
the defendant, no motion in arrest of judgment aud tio 
exception to the judgment in the record. Appellauc 
only argues, or asks to argue, its assignment of error, 
based upon the court’s refusal to hold the seventh 
proposition of law submitted to the court as the law 
applicable to this case, which was denied. The sev- 
enth proposition of law is as follows: 

“The court holds as a matter of law that under 
the law in this case the judgment shall be for $...... 
dollars, being the amount of premium heretofore paid 
by the deceased to the defendant as tendered here in 
court by the defendant to the plaintiff, and costs of 
this suit.’’ 

The court refused to hold the proposition. This 
proposition is based upon certain proofs appellant sub- 
mitted, tending to show that the member was treated 
in February, 1924, by Dr. Rivard for an attack of in- 
tercostal neuralgia; he gave her a prescription for in- 
digestion. Dr. Rivard also treated her in her last 
illness which extended over a period of four weeks, 
and testified that Mrs. Engle died of angina pectoris. 
There was one other witness who gave it as his opin- 
ion that angina pectoris, if sufficient to cause death, 
likely had existed as an ailment to the patient for a 
period of over one year. It is argued that this situa- 
tion establishes a breach of warranty in the execution 
of the certificate and forfeits the benefits. In the ap- 
plication it is stated: 

‘‘T hereby declare and agree that I am strong and 
and in good mental 
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and physicial condition and that the above statements 
as to my oceupation, age and physical condition, are 
true and correct and are made to enable me to obtain 
a membership certificate in North America Benefit 
Corporation of Springfield, Illinois. The age and con- 
dition of health as stated herein are warranties. ’’ 

There was undisputed testimony that the full cir- 
cumstances of the treatment of Mrs. Engle in Febru- 
ary, 1924. were fully stated to appellant’s agent before 
the application was signed; that he had known the 
applicant for many years and was as fully informed 
as to her condition of health as any of her other neigh- 
bors. The application was prepared by appellant’s 
agent, who asked the questions and entered the ans- 
wers in the blank spaces, and it was signed for the 
applicant, who could neither read nor write. The 
proof is conclusive that all questions were answered 
truthfully, Appellant’s agent certified at the end of 
the application that he had known the applicant for 
ten years; that a daughter signed the application be- 
cause her mother could not write; that the answers 
were given by applicant’s authority and appellant’s 
agent recommended applicant as a good risk. We 
have read all the testimony, and the proof is abun- 
dant that at the time this application was signed Mrs. 
Engle was a strong, active and rugged woman. Dr. 
Rivard testified that he saw no evidences of angina 
pectoris in February, 1924. Evidently, under the terms 
of the application, the warranties were limited to the 
age and condition of health of the applicant. 

It is shown that a replication was filed and the 
cause was tried upon an issue made by the replication, 
although appellant has not produced the replication 
in the record. Under the circumstances we must hold 
that the rule in Hancock v. Knights of Security, 303 
Ill. 66, does not apply, and that the rule in Weisguth 
v. Supreme Tribe Ben Hur, 272 Ul. 549, holding: 

‘‘Tn passing upon a similar question in Provident 
Life Assurance Society v. Cannon, 201 Ill. 260, we 
said: ‘Notice to the agent, at 
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the time of the application for the insurance, of facts 
material to the risk is notice to the insurer, and will 
prevent it from insisting upon a forfeiture for causes 
within the knowledge of the agent. (Phenix Ins. Co. 
v. Hart, 149 Ill. 513; Home Ins. Co. v. Mendenhali, 
164 id 458.) Where the assured discloses facts to the 
agent and the agent undertakes to fill out the appli- 
cation, and instead of stating the facts as they are dis- 
closed to him inserts in lieu thereof conclusions of his 
own, the insurance company will not be permitted to 
insist that the words of the agent, and not of the 
assured, are warranties, rendering the policy void.— 
Phenix Ins. Co. v. Stocks, 149 Ill. 319; Royal Neigh- 
bors of America v. Boman, 177 id. 27; Teutonia Life 
Ins. Co. v. Beck, 74 id. 165,’ ’’ does apply to the facts 
proven in this case. 

From the proofs submitted the court did not err 
in refusing to hold the propesition of law submitted, 
and the judgment of the Cireuit Court of Christian 
County is affirmed. 

Affirmed. 
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Gen. No. 8114 Agenda No. 45 
APRIL TERM, A. D. 1927 
Fred Engle, Appellee, 
Vs. 
North American Protective Corporation, Appellant. 

Appeal from Christian County Cirenit Court. 
SHURTLEFF, P. J. 

Appellee brought his suit to recover benefits un- 
der a certificate of membership in appellant corpor- 
ation, issued on November 12, 1925, to his mother, 
Anna Engle, under which certificate appellee was the 
beneficiary. The nature of the contract, by-laws, ap- 
plication, motives and method of the appellant corpor- 
ation are fully set forth in Laughlin v. North America 
Benefit Corporation, 244 Il]. App., 391. to which we 
refer for a more extended statement of the case. After 
the decision in that case appellant, with a slight 
change in name, has made some meager changes in its 
form of certificate and application as to classes and 
liability, so that upon its face the contract apparently 
more nearly approaches the form of a valid contract. 

The facts in this case and the abstract, briefs and 
arguments are almost a duplicate and copy of the facets, 
abstract and briefs in General Number 8113, Fred 
Engle, appellee, v. North America Benefit Corpora- 
tion, appellant, taken at the April Term, A. D. 1927, 
of this court. It appears that the same member, Anna 
Engle, at a later date, November 10, 1925, in the same 
manner caused a duplicate application to .be signed, 
naming the same beneficiary, and that appellant issued 
a duplicate certificate, under its change of name and 
form, as the application signed and certificate issued 
in General Number 8113, supra. The bills of exception 
are identical and the 
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briefs are identical except as to a slight change in the 
substance of the exhibits. No new or additional ques- 
tions are raised. It follows that what we have said in 
that case, General Number 8113, Fred Engle, appellee, 
v. North America Benefit Corporation, appellant, ap- 
plies to this case, and the same conclusion should be 
followed. 
Accordingly, the judgment of the Cireuit Court of 
Christian County is affirmed. 
Affirmed. 
Page 2 








od} at oggeito haifa a oh ae tqporvo Teothuebi ots aloind 
-eoup Iscolibba to wor ov .atididea adb to cansiadua 
wt isa ovad ow dade Sods ewollUhdh .heaten ove antott 
colseqrs otk hove Qs dni flere ane ted 
Gh ils movlaiqIoO afta subiastd, Gack ov 
of Alioda aotayfottes oni olP bu sina ely ot aoiley 

: Pane lie’ 


; 


tis sah) dtodd lad Honore odd ceaivooouwk 
as * hosettieet Gano meted le 
hott FA ; ; 
. . apt, 





} as K 
i bot 
fet “ES 
General No. 8092 Agenda. No. 26 


APRIL TERM, A. D. 1927 
Henry G. Anderson, Appellee. 
Vs. 
A. QO. Bolen, Appellant. 
Appeal from Macon. 
NIEHAUS, J. 

In this case a bill of equity was filed in the cireuii 
court of Macon county by Henry G. Anderson the ap- 
pellee, against the appellant, Arthur O. Bolen. The 
bill alleges, that the appellee and the appellant about 
August 1913 formed a partnership for the purpose of 
handling the sale of 28,000 acres of land located in 
Aitkin county, Minnesota; and that pursuant to the 
partnership agreement the appellee was to procure 
from the company who owned the land, the lowest net 
price which it would take for the sale thereof; and 
that he did procure a low net price of $9 per acre. 
That the appellant was to form a syndicate, which 
would purchase the land at $10.50 per acre; and that 
the profits arising from the sale or sales, by way of 
commission or otherwise, were to be divided equally 
between the appellant and appellee. The bill also 
alleges, that pursuant to the agreement referred to, 
the appellant did organize a syndicate to which the 
greater portion of the land was finally sold at a price 
in excess of $10.50 per acre; and that the appellant 
received the benefit and profits arising from this trans- 
action and sale; and from other sales to individuals 
at a price in excess of $9 per acre; and that the appel- 
lant has received from sales a sum total of more than 
$18,000.00, above and beyond the amount which was 
due him as his proportion of the partnership profits; 
and that the appellant has failed and refused to make 
any accounting concerning the profits from the sales 
and transactions referred to. The bill therefore prays 
for an accounting and a dissolution of the partnership. 
The appellant filed an answer denying the existence 


of a partnership between him and the 
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appellee; and denied the right of appellee to an ac- 
counting. The case was referred to the Master, who 
heard the evidence and made a report, stating an ac- 
count bewteen the parties, to which the appellant 
filed exceptions. Upon hearing of the exceptions, the 
court entered a decree, overruling the exceptions, and 
made findings in the decree concerning the contested 
matters of fact in controversy. 


The court by the deeree found that ou or about 
the 15th day of August, 19138, complaimant and defen- 
dant agreed to become pariners tor the purpose of 
selling certain iands in Aitken County, Minnesota; auc! 
that all moneys, profits or property received by saic 
partnership, by way of commissions or otherwise, 
should be equally divided between the complainant 
and defendant, and that by the terms of said partner- 
ship agreement, compiaimanut was to obtain the lowest 
net price possible at which the owners of said lands 
would seli the same, and that the defendant would 
organize a syndicate to whom said lands could be 
sold. 

The Court further found, that complainant seeur- 
ed a net price of $9.00 per acre for the land, and that 
after said net price was secured the defendant sold to 
the Sangamon Syudicate 19,928 acres of land at $10.00 
per acre, making a profit of $1.50 per aere; that de- 
fendant also sold to individuals 5,748 acres at a profit 
of $1.00 per acre; that defendant took title to section 
two in township fifty-one, free and clear of eneum- 
brances, and that as part of the profits took title to 
two second mortgage notes dated December 21, 1914, 
signed by George A. Keller, trustee, for the principal 
sum of $5000 each. 

The Court further found by its decree that the 
defendant received the sum of $9,338.00 im eash as a 
portion of the commissions from the sales of said land. 

The Court further found, that the defendant after- 
ward sold the west half of said Section Two for the 
sum of $3,308.00, and that he received interest upon 
the notes above deseribed in the sum of $8000.00. 

That the defendant also received miscellaneous 
items of interest amounting to $717.75. 

The Court by its decree, further found, that the 
complainant was entitled to an undivided one-half in 
terest in the east half of Section Two, above men- 
tioned, and to an undivided one-half interest in the 
two second mortgage notes for $5000.00 each; also 
found that the complainant is entitled to receive from 
the defendant the sum of $8,181.87, being one-half of 
the moneys received by defendant for and on behalf oF 
the said copartnership. 

The Court then ordered the defendant to pay to 
the complainant the sum of $8,181.87. with tmterest 
thereon from the 2nd dav of January, 1925, at the rate 
of 5 per cent per annum, for his share of the cash 
profits. 

The Court further ordered that defendant assien 
to complainant an undivided one-half interest in the 
two mortgage notes of $5000.00 each, and, in addition 
thereto, that defendant pav over to complainant one- 
half of all moneys that he had reeeived as interest om 
the two notes to Decemher 21, 1920, and further or- 
dered the defendant to transfer to the complainant, 
hv coad ard sufficient deed of convevance, an yndivid- 
ed one-half interest in and to the east half of Section 
Two (2) free and clear of encumbrances. 


An appeal is now prosecuted from this decree. Tt 
is contended by the appellant, that the allegations of 
the bill of 
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complaint are not sufficient to show that a partnership 
existed between the parties; and the evidence taken as 
a whole does not show that there was a partnership as 
a matter of fact. We cannot agree with these conten- 
tions. A partnership in particular transactions may 
exist where the parties are interested together in the 
purchase and sale of real estate; and where there is an 
agreement for the division of profit arising therefrom, 
even though no general partnership existed between 
the parties. Phillips v. Reynolds 236 Ill. 120; and the 
evidence shows, that while the subject matter of the 
partnership was but one large body of land, the dis- 
posal of this land involved a number of separate 
transactions with different individuals and at differ- 
ent times; and that the collection and expenditure of 
different amounts of money are involved in the trans- 
actions; and the taking of securities; and a number 
of trades in connection with the business of the al- 
leged partnership are also involved; all of which pre- 
sented for adjudication a number of complex matters, 
which rendered a resort to a court of equity and an 
accounting necessary and proper. Some of the find- 
ings in the decree involved in stating the account be- 
tween the parties were controverted matters; but we 
ave of opinion, that there is evidence in the record 
to sustain the findings of the chancellor; and we con- 
elude therefore, that the chancellor was fully warran- 
ted by the evidence in his findings and the statement 
of the account. The deeree is affirmed. 
Decree affirmed. 
Page 3 
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eet APPELLATE COURT | 
FOURTH DISTRICT 6) Af G2 Pi foo mytionty ey 


é} OCTOBER TERM, Az D. 1927, 
O. Ome, 


PAUL A. RICE, 
Appellee, 


TERM MN AGENDA NO. 35. 


: APPEAL FROM THE CITY COURT 
ViSve 
K OF EAST ST. LOUIS. 
Be Ge HIDMAN , 
Appellant. 


NEWHALL, J. This is an appeal from a decree of the City 


) 


Court of East St. Louis entered on the confirmation of a mas= 


fa) 


ter's report finding that there was due appeilee from appellant, 


tL 


on an accounting, the sum of $1,356.46. 

he case involved a lengthy and complicated 
state of accounting between the parties extending over a period 
of two or three years, and, from the very nature of the char- 


acter anc kind cf testimony that was heard, the master was in 


better position te pass upon disputed items of account- 


3 
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ing than either the trial judge or this Court, 
the master found and reported to the 
trial court that appellee entered into a written contract on 
April 1, 1923, with the Modern Applicnee Company, under which 
appellee was to establish a store at his CxPeEnSses; LO Lurnieh 
service for customers, and was to receive a commission fixed 
in the contract for selling the Modern Appliance Company's mer- 
chandise, consisting of a line of washing machines. 

On January 10, 1924, appellant acquired the 
above contract from the Modern Appliance Company, and entered 
into a supplemental agreement with appellee, whereby certain 


fixed commissions were agreed upon for sales of machines, and, 
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anong other things, provided that appellee on cash sales was 
to retain his commissions out of the purchase price, and on 
time payment sales was to receive all cash paid down up to 
the amount of his commission, and one-half of the balance on 
the tenth day of the month following the sale, and the re- 
maining half on the tenth day of the second month; that 
appellant agreed to pay $25.00 for each sale that he per- 
sonally made in the City of East St. Louis, being the terri- 
tory assigned to appellee, and the contract was to run for 
one year. 

On January 31, 1925, appellant and appellee en- 
tered into a similar contract, which fixed the commissions of 
appeliee for sales, and the manner of payment was substantially 
the same as in the prior contract; that the contract provided 


that avvellee was to furnish a reserve fund of %500.00 to 


adie 1 


lent to insure that appellee, in case off cancellation, 





i perform his duty as to service and collection obligations, 
and, when such service was performed, the reserve was to be 
paid to appellant. 

In this contract, it was provided that appellant 
was to receive only $12.50 on machines sold by appellant in 
appellee's territory; that, in case of time payment sales, 
where it became necessary to cancel the sale and repossess 4 
machine, appcliee was to be charged bak one-half of the a- 
mount paid up to one-half of his total commission, except 
where the customer's payment exceeded one and one-half times 
the total commission; and the contract was subject to cancell~ 
ation on thirty day's written notice by cither party. 

On November 14, 1925, the parties entered into a 
further contract, which provided for a surety bond or reserve 
fund of $500.00 to cover losses on repossessions of machines 
or other obligations under the contract, and which reserve func 
was to be repaid to appellee if all matters were adjustec 
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satisfactorily, in case of cancellation of the contract. Com- 
pensation by way of commissions were fixed at stated amounts, 
and appellant agreed to service all machines and make all 
collections, cxcept the down payments, and provision was made 
for charging back to appellee a portion of the commissions in 
case the time payment sales were cancelled. The contract was 
subject to canceliation on thirty day's notice by either party. 

During the month of December, 1925, 
appellant cancellcd the contract by notice to appellee, and 
in the carly part of January, 1926, appellee left appellant's 
employe: 

The master found from the evidence taken 
by him as follows:~ 

First,-That appellee repossessed and re~ 


conditioned 41 washing machines belonging to appellant, and 


Oo 
e 
[@) 
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that the reasonable value of such services was $41 

Second,-That by the written contract of 
January 10, 1924, appellant had egreed to pay appellee $25.00 
for each machine sold by appellant in Hast St. Louis, and 
that 28 machines were so sold, and that appellant had paid 
only $12.50 for each wachine, leaving a balance duc appellee 
of $350.00. 


.ce was entitled to be 


Lo 


Third,-That appel 
credited with the eum of $500.00, bcing the reserve fund, 
which had accumulated out of commissions earned by appellce. 

Fourth,-That appellee was entitied to 
the sum of $99.00 for commissions on vertain washing machines 
belonging to other companies, which appellant had placed in 
appellee's store for sale and distribution. 

Pifth,-That there were unpaid commissions 
‘on sales made by appellee for appellant amounting to $429.65. 


Sixth- That there was due to appellant 


Se 


as a credit against the foregoing items the. sum of $432.19 
for moneys admitted in the bill of complaints to be due 
appellant and for paid, commissions on machines repossessed by 
appellant from customers, who purchased from appellec, leav- 
ing a nes balance due appellee on such -ccounting before the 
maser of $1,256.46, and the master recommended a decrce a- 
gainst appellant.for this amount. 

Appellant filed objections to the master's report, 
which were overruled and allowed to stand as exceptions, and, 
on hearing before the court, the exceptions were overruled, 
and a decree entered in accordance with the master's findings. 

Appellant's first contention is that the :item 
for $410.00 for repossessing and reconditioning machines is 
erroneous and should not have been allowed by the master or 
court, it being urged that the contract clearly shows that 
the commissions specified therein covered the entire remuner- 
ation, which was to accrue to appellee for his services under 
the contract. 

It was expressly provided in the contract that the 
coumissions specified were.tc be the sole remuneration to 
appellee for his services, and a court of equity cannot sub- 
stiture a different contract from the one the parties made. 
(Clark v. Muir, 298 Ill. 548: Stone v. Palmer, 166 Ill, 463.) 

We are, therefore, of the opinion that the trial 
court should have sustained appellant's objection to the 
item of $410.00 for repossessing and reconditioning 41 
washing machines belonging to appellant. 

The second finding and allowance by the master to 
appellee was the sum of $350.00 for alleged balance due on 
machines sold by appellant in appellee's territory assigned to 
him in the contract, viz.,; Hast St. Louis. 

The master found that by the written contract 


4e 





covering the period in question, for which the allowance was 
made, the sum of $25.00 was agreed to be paid by appellant 
for each machine sold by him in Hast St. Louis, and that 


n his periodic statements 


< 
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for only one-half of this amount under an alleged oral agree- 
ment, which was not performed by appellant. 

Appellant now contencs that, because of the making 
of monthly statements by appellant to appellee showing only 
the allowance of $12.50 for each machine sold instead of 
$25.00, as was specifically provided for in the written con- 
tract, appellee is preciuded from now claiming the stipulatea 
sum of $25.00 in the written contract. 


Appellant testified that the monthly reports and 


~ 
cr 


settlements were made subject to any correction that might be 
due to either party, and with the.uncerstanding that each 
would Live up to the contract. 

In view of this state of the record, we are of the 
opinion that the evicence sustains this finding and allowance 
of the master, anc that the court did not err in overruling 
ant's objection as to this allowance, and that the 
decree awarding this particular item of $350.00 for balance 
Hove lice™ On accouny Of the sales of 26 wasners sold by 
appeliant in Hast St, Louis should be affirmed. 

The third finding and allowance by the master to 
appellee was the sum of $500.00, heing the so-called reserve 
fund, which had accumulatsd in the hands cf appellant out of 
commissions earned by appellee, 

The proof shows that the parties entered into a. 
new contract on November 14, 1925, and that on or about ee 
ber 10, 1925, appellant had taken over the business of appellee, 


made an inventory, and found that appellee had accounted for all. 


the property then in h&s possession, 
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The contract of November 14, 1925, provided that 
this reserve fund of $500.00 was to cover all losses in re- 
posessions or other obligations under said contract, and, 
in case of cancellation and satisfactory adjustment, the re- 
serve was to be repaid to appellee. 

The contract was not cancelled by appellee, and the 
proof does not disclose that there were eny losses or re- 
possessions under this contract, for which appellee could be 
legally held responsible, for that would warrant appellant 
in retaining this fumd; and it appears that the master did 
charge against appellee's credits on the accounting for re- 
possessed merchandise about $300,00,. 

The master heard the witnesses, and was in a much 
better position than the trial judge or this Court to determine 
the relative credence to be given the witnesses and the com-~ 
plicated accounts that were examined and reported on by him. 

We are therefore, of the opinion that the finding 
and allowance to appellee of the $500.00 reserve fund is sus- 
tained by the evidence, and that the decree as to this allow- 
ance should be affirmed. 

The fourth finding and allowance by the master 
was in the sum of $99.00 for commissions on certain washing 
machines belonging to other companies, which had been placed 
in appelleets store for sale at the direction of appellant, 
and the proof shows that appellant was paid therefor, and that 
appellee should be given credit for these earnings, and we are 
of the opinion that this finding in the decree should be sus- 
tained. 

The fifth finding and allowance by the master Wee, 
for unpaid commissions on sales made by appellee for appellant 
amounting to $429.65. The proof shows that appellant without 


cancelling the contract took possession of appellee's business 
& PI 


6. 


and sales accounts, and undertook thereafter to operate the 
business and collect the accounts without giving appellee this 
privilege. 

We camot say that the evidence does not support 
the master's finding as to these commissions, for by the terms 
of the contract they were long past due at the time of the 
filing of the bill. Appellant contends that appellee in some 
of his transactions relating to his sales was dishonest. 

These were comparatively isolated instances, and some of them 
were known to appellant at the time he executed the renewal 
contract in November, 1925, and even at this time appellant 
testified that he chedked the property in appellee's possession 
and found that it balanced with his records, 

It is not sufficient to bar relief that inequitable 
conduct should relate to the proof of some item or some fact, 
and where the origin of the claim is not inequitable, a fraud- 
ulent act in relation to it will not bar relief, (Barnes v. 
Barnes, 282 I11..593.) 

The sixth finding of the master gave credit to 
appellant in the sum of $432.19 for monies admitted in the bill 
te be due appellant and for paid commissions collected by 
appellee on machines afterwards repossessed for appellant, and 
after giving due weight, as must be given to the master's find- 
ings, where the accounting was had after hearing the compli- 
cated and involved accounts of the parties, we are unabie to 
say that the master's findings on this item were not sup- 
ported by the evidences 

The evidence in the record shows a long, compli- 
cated, and involved accounting between the parties extending 
over a considerable period of time in which there was a close 
question of verity between appellant and appellee, but most of 
the questions involved were one of fact, and the mastci saw 
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and heard the respective witnesses and had before him a large 
amount of written data, and we are not in a position to say 
that his conciusions of fact in regard to these matters were 
not .correct. 

For the reasons above stated, we are of the opinion 
that the decree of the trial court should be reversed and re- 
manded with directions to disallow the item of $410.00 for 
repossessing and reconditioning 41 washing machines, and that 
the balance of the decree finding che sum of $946.46 to be 
due appellee from appellant be affirmed, and it is ordered 
that appellee pay one third of the taxable costs in this 


court and appellant pay the balance of the taxable costs. 


REVERSED AND REMANDED WITH DIRECTIONS. 


Not to be reported. 


STATE OF ILLINOIS 
“APPELLATE COURT 
FOURTH DISTRICT 


OCTOBER TERM, A. D. 1928. 


eee ee 


TERM NO. 35. AGENDA NO. 36. 
MYRTLE E. BROWN, . 
Appellec, 
vs. "APPEAL FROM THE CIRCUIT COURT 
AMERICAN BENEFIT LIFE IN- "OF EFFINGHAM COUNTY. 


SURANCE COMPANY, formorly 
MERCHANTS AND BANKERS LIFE 
INSURANCE COMPANY, 


Appcllant. 

WOLFE, J. This is an action of assumpsit brought by 
the appellec, the beneficiary named in a Life insurance pol- 
icy on the life of her dcceascd husband, Robert H. Brown, 
against thc Appellant insurance company. Mr. Brown, at the 
time ho applicd for the insuranec and when the policy was 
issucd to him, was an agent of the Appcliant and soliciting 
insurance for it. Tho case was tricd upon an amended dec 
laration, in the usual form, counting on the insurance policy 
with the application therefor and the benefits and provisions 
thorcof, which are sct forth in hace verba in the declaration. 
The declaration.allceges the duc cxecution of the policy and 
its delivery to the insured by the Appcllant and that the 
said Robert He Brown did comply with all the terms and con= 
ditions of said policy by him to be performed. The policy 
alleges the receipt of the sum of $17.50, being the first 
premium on the policy, said amount paying the insurance for 
the period cnding January 1, 1927, 

The conditions, provisions and benefits 
printed on the back of the policy arc, by its tcorms, made a 


part thercof, and contain the following clauscs: All statc- 
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ments made by the insurcd shall, in the absence of fraud, be 
dcomcd represcntations and not warrantics and no such statc- 
mont shall avoid the policy or be uscd in defense of a claim 
horcundcr unlcss it is containcd in the application hcroof. 
This insurance is granted in consideration of the application 
of the insured for this policy, which is made a part of this 
contract, and the payment in advanec of Seventcon and 50/100 
Dollars as a first payment, rceccipt whercof is hereby adknow~ 
ledgced, which pays for the period cnding January lst, 1927." 
The policy is dated July 20, 1926, 

The application for the policy contains such 
questions as are usually found in similar applications for 
life insurance scoeking information conccrning the age, habits, 
former illness, if any, and the condition of the health of 
the applicant. The questions in the application to clicit 
information rclative to the hcalth of the applicant are nino 
in number; the application also rcquircs tho applicant to 
answor if he had cover had any one of twenty-six cnumoratcd 
discases or ailments. All of the qucstions in the application 
were answered by the insured at the time hc signed the appli- 
cation. The Court docs not mcan to intimatc that the qucstions 
in the application were in any mannor unreasonable or not 
proper for detcrmining the advisability of acccpting the 
applicant as an insurance risk. However, in viow of the 
questions which have been raised on the pleadings in this casc, 
it is a material circumstance, as will subscqucntly appcar in 
this opinion, that the application furnished by the appcllant 
contains num rous qucstions and spccific answers thereto by the 
insurcde 

To the declaration the Appcllant plcaded 
the gongral issuc and four special pleas, none of which were 


verified. After the caso had been called for trial and the 
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jury selected, the Appellant made a motion for leave to file 

a fifth plea, but the motion was overruled by the lower court. 
No point or objection is made by the appellant in his brief 
and argument to the overruling of this motion for leave to 
file the fifth plea, and it is therefore considered by this 
Court that any objections to the action of the trial court 

on this motion has been waived by the Appellant. Furthermore, 
the motion was addressed to the sound discretion of the trial 
court and there was no showing by the Appellant of diligence 
and of some reasonable excuse for not presenting the defense 
set up in the fifth plea prior to the ._calling of the case for 
trial. Phenix Ins. Co». ve Stocks, 149 Ill. page 319. 

The first special plea alleges that the 
premium due under the terms of the policy was never paid by 
the appellant; That the policy was issued to the insured 
Without consideration; that the policy was delivered to the 
insured who was the agent of the appellante A general de- 
murrer to this plea was overruled. 

The second spscial plea alleges that the 
application executed by the insured “contains false and fraud- 
ulent material misrepresentation, which said misrepresentations 
were made by said assured knowing same to be false and fraud- 
ulent and material misrepresentations at the time the same 
were made, and were then and there made for the purpose of de- 
deiving the defendant, said misrepresentations consisting of 
matters in relation to the physical condition of the assured 
and that the defendant did then and there rely upon said state- 
ments, and that based upon said misrepresentations the said 
policy of insurance was issued by the defendant." A copy of 
the application is attached to said second plea, A general 
demurrer was sustained to said plea. 

The third special plea substantially avers 
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that at the time of the execution of the application for in- 
surance, the assured was then acting as agent for defendant 

and writing and selling insurance for it and ccllecting moneys 
for it and doing such other and further acts as usually per- 
formed by an agent for an insurance company: That said agent 
did at the time of the execution of said application conceal 
from dcfondant certain material matters in relation to the 
health vs said agent and did wilfully conceal material matters 
in connecticn with the health of the insured at the time of 
said application; that the said company did issue the policy 

of insurance as based upon the said representations made by 

the assured, its agent, and relied upon said agent's statements, 
which said representations were then and there falsely and 
fraudulently made; that at the time the said statements were 
made the assured well knew that the same were false and fraud- 
ulent and that the same would mislead defendant and were made 
for the purpose of procuring the company to issue its policy 

to the assured, all of which was had and done while the assured 
was then and there acting as agent for defendant. A general 
demurrer to this plea was sustained. 

The fourth special plea substantially avers 
that defendant did not deliver its policy of insurance to 
assured, but defendant delivered the same to R. H. Brown, as 
agent, with instructions that said policy was not to be turned 
over to the assured until the payment of premium, as required 
by the terms and conditions of said policy; that the plaintiff 
should not have her aforesaid cause of action, as the agent, 

R. H. Brown, well knew the instructions and rules of defendant 
with reference to not delivering said policy of insurance 

until the payment of premium; that the said R. H. Brown did hold 
said policy of insurance contrary to his instructions and dir- 


ections of the defendant, and that the policy was not operative 
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or effective until the same had becn delivered by the agent 

to the assured and that Brown well knew that the policy was 

not effective until premium was paid and that the policy was 

to be delivered only after payment of premium; that the said 
Brown never paid said premium and therefore there was no de- 
livery of said policy, as the said Brown was holding the same 
until the premium had been paid, according to agreement and in- 
structions from it, the defendant, etc. Gencral demurrer to 
this plea was overruled. 

Appellant elected to stand by its pleas to which 
the demurrer had been sustained. To maintain her action, the 
Appellee proved at the trial that the insured was deceased; 
that she is the beneficiary named in the policy; that the 
policy was given to her by her husband during the latter part 
of July, 1926; that proofs of the death of the insured were 
furnished the appellant. She introduced in evidence the 
policy which recited the payment of the first premium. ‘This 
proof showed a prima facie right of recovery by the Appellee 
against the Appellant. Benes v. Bankers Life Ins, Co. 282 
T1l. '236. 

It was not necessary for the Appellee to allege 
or prove the truth of the statements and representations made 
by the insured in the application for the insurance policy. 
The falsity or breach of a representation in an application 
for an insurance policy is a matter of affirmative defense 
which must be established by the defendant to be availed of as 
a bar to an action on the policy. Continental Life Ins. Co. 
ve Rogers, 119 Ill. 474; Phenix Ins. Co. v. Stocke, 149 Ill. 
319, 

As before stated, a general demurrer was sustained 
to the appellant's second plea, which set up the defense that 
the representations made by the insured in the application were 


false; and the demurrer was also sustained to appellant's third 
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plea which alleged that the insured was the agent of the 
appellant when the application was executed and that he con- 
eealed certain material matters relative to his health. 

In the application the insured stated that he had 
never used :icoholic bovcereses to excess 7rd to no cutest uses such 
beverages; that he was in good health and had no swelling 
of the face or limbs. The application was introduced in evi-~ 
dence by the Appellant. The appellant offered to prove by 
two physicians and other persons that the caeceased was 
addicted to the excessive use of alcoholic drinks; that 
for some time prior to his death he was on numerous occasions 
intoxicated to such an extent that he was unable to walk with- 
out the assistance of other persons; that on occasions it was 
necessary to take him home in an automobile by reason of the 
fact that he was intoxicated. Appellant further offered to prove 
by medical witnesses, that the insured was afflicted with 
rhemmatism; that once of his legs was swollen to a considerable 
extent; that his condition was such that he was unable to 
leave his bed; that he remained in such condition for a period 
of time and recovered to the cxtent that he was able to walk 
on crutches, after which he used a cane; that insured's physical 
condition and intoxication all existed prior to the time of 
the making of the application and up to the time the appli- 
cation was made. The trial court refused to allow the 
introduction in evidence of the allcged fact embraced within 
the aforesaid offer of proof of the Appellant. 

Tt is most earnestly contended by the Appellant 
that the proof contained in the above offer was admissible under 
the general issue because the declaration alleges that the in- 
sured had kept and conformed to all the conditions, terms and 
provisions of the policy required to be kept by him. As be- 
fore stated, the falsity or breach of a representation in an 


application for an insurance policy is a matter of affirmative 
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acefense, Owing to the clause in the policy that all state- 
ments made by the insured should, in the absence of fraud, be 
deemec representations and not warranties, the answers made 
by the insured in his application are representations and not 
warranties, Aetna Life Ins. Co. vs King, 84 App. 171; Court 
of Honor v, Clark, 125 Ill. App. 490. When the statements 


and answers contained in an epplication for insurance 
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not warranties, but mere representations, to avail asa 
fense it must be averred and proved that they were false, 
that the insured at the time knew they were false, or made 
so recklessly or under such circumstances as that in good 
conscience wilful falsehood should be imputed to him and that 
the fact concealed or the falsehood expressed was material.” 
Aetna Life Ins, Co. v. King, supra. 
Furthermore the application for the policy, in 
the case at bar, contains a large number of answers which 
are made a part of the policy by its terms and a breach of any 
cr such statements, whether they be warranties or representa- 
tions, must be alleged specially, l1 Cyc. Pl. & Pr. 4235. 
Broadly speaking, the general issue denies all the material 
allegations in the ceclaration; by which are meant, all those 
ations which the plaintiff may be required to prove. 9 CyCe 
Pl. & Pr, 882; Benes v. Bankers Life Ins. Co. 282 Ill. 256. 
Appellant has not cited a case decided by a court 
of this State, or of any other jurisdiction, holding that the 
affirmative defense of a breach or falsity of a representation 
contained in an application for an insurance policy can be 
proved under thc general issue; nor has any case been called 
to our attention holding that the answers in an application are 
conditions precedent which the plaintiff must allege ana prove. 
From an examination of the cases decided by the courts of this 
state, we believe it has been, without exception, either in 


effect held, or assumed as an established rule of pleading, th25 
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% be specially pleaded. It seems hardly 
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eS mus 
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that. such matt 
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necesaary to say that to allow the defendant to plead the 
general issue to the ceclaration and then permit him, at the 
trial, to prove any one of the numcrous answers contained in 
the application to be false, would violate the fundamental rule 
of pleading that the purpose of the pleading is to advise the 
parties, before trial, what the opposite side relies upon as a 
matter of defense. Particularly is this true when our Supreme 
Court and this Court have established the rule that it is not 
necessary for the plaintiff to aver or prove the truth of the 
ansvers contained in the application. One of the reasons for 
this rule being that it might be impossible for the beneficiary 
named in an insurance policy, aftcr the death of the insured, 
to furnish proof of the truth of all the answers made by the 
insured in his application, On the other hand, as is stated 

in the case of Continental Life Ins. Co. v. Rogers, supra, 

page 486, "It is no hardship thet if the insurer knows or be- 
lieves any of the statements to be false, he sh>.11 furnish 
the evicenes on which that knowledge or belief rests. He can 
thus single out the ansver whose truth he proposes to contest; 
and if he has any reasonable grounds to make such an issue, 

he can show the facts on which it is founded," 

Another object of a special plea is to give the 
plaintiff notice of the special defense relied upon by the 
Cefendant, and thereby afford the plaintiff an opportunity to 
set up in his replication such facts, if there are any, which 
would be an estoppel, waiver or othsr defense, to the matters 
alleged in the special plea. Kelly v. North American Union, 
146 Ill. App. 611. 

The general rule is laid dotm by the writers on 


pleading and insurance law that breaches of warranties, repre- 


nutations, or statements in the application for an insurance 
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policy must be specially pleaded, and rules and principles 
have been formulated by many decided cases requiring such 
pleas to be certain and definite... 53 C.. J. 88; 1. Cyc. 


Pl. & Pe. 422; 4 Joyce on Insur 


io) 


nee, Sec. 3691; 2 Bacon on 
Benefit Societies and Life Insurance, Sections 454 and 455, 
ding has been recognized and in fact 
sanctioned and adopted by this Court in many previous opinions. 
The case of Phenix Ins. Co. ve Stocks, 149 Ill. 527, is often 
cited in such opinions to support the views thercin expressed, 
In the latter case the Supreme Court says "In Continental Life 
Ins. Co. va Rogers, 119 T1ll. page 485, it is said 'the rule 
seems to be well settled in this State that it is not necessary 
for the plaintiff, in an action on the policy, to cither allege 
or prove such matters as appear in the application only. To 
be availed of as a defense with the right to whether they are 
warranties or representations, merely their falsity or breach 
by the assurec must be set up end proved by the defendant as 
& mauter of defense.” In Metropolitan Life Ins. Co. v. Zeigler, 
69 Ill. App. 447, the defendant pleaded the general issue and 
a special plea in which he alleged that insured had made false 
warranties in the application regarding her physical condition. 
Demurrer wes sustaincc to the special plea, The Appellate Court 
held that the demurrer should have been overruled. It was 
argued that the matter set forth in the special plea could 
have been proved under the gencral issue, and therefore the 
demurrer was properly sustained. . The Appellate Court held that 
it was not necessary for the plaintiff to allege or prove such 
matters av a~icam in the application, and to be availed of as 
defense, the falsity or breach by the insured must be set up 
and proved by the defendant. Hence it would seem that a 
special plea is not only proper, but necessary and such was the 
decision of the Court in the subsequent case of Phenix Ins. 
Co. ve. Stocks, 149 Ill. 319". In Coen v. Denver Tp/Mut. F. 

Qe 


Ins. Co. 155 Ill. Appe 232, the Court held that such a de- 
fense must be specially pleaded. In this case there was a 
demurrer sustained to the declaration on the ground that the 
declaration did not aver what interest the plaintiff had in 
the property destroyed according to his statement contained 
in the application, which was made a part of the policy. This 
Court held that it was error for the ldwer court to sustain 
the demurrer. The cases of Fairfield v. Union Life Ins. Co. 
196 I11. Appe 7, and Monahan v. Metropolitan Life Ins Co. 180 
T1ll. App. 390, announce the same rule although the exact 
question of such special pleading not being in issue in those 
two cases. In Kelly v. North american Union, 146 Ill. App. 
611, it was held, that in the absence of a special plea, the 
defendant could not be permitted to introduce evidence show- 
ing that the insured was addicted to the excessive use of in- 
toxicating Liquors where the policy sued on was made incon- 
testable after two years unless the insured became addicted to 
the excessive use of such liquors. 

From an examination of the above authorities, and 
a consideration of the object and purposes of a special plea 
according to the principles of good pleading, this Court is of 
the opinion that the affirmative defense of a breach or falsity 
of a representation in an application for an insurance policy 
is not available under the general issue, This Court is not 
ummindPul of the general principle of pleading requiring 
allegation and proof of the performance of conditions precedent 

to recover 

as an essentialfunder any contract depending on such conditions; 
and that, under the general issue the defendant has the right 
to introduce all evidence tending to disprove any fact, the 
proof of which by the plaintiff is necessary to make out his 
case. However, as is pointed out in the case of Benjamin v. 


Connecticut I. Assn. 44 La, Ann, 1017, 32 Am. St. Rep 362, 
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this general principle, in its application to insurance con-= 
tracts, has been greatly modified in the matter of pleading 
and proof. In that case it was held that the pleading of the 
general issue is not sufficient to raise the defense of untrue 
answers made in the application for the insurance policy, 
though the policy made the application a part of the contract 
of insurance, and the plaintiff alleged in his declaration 
that he had complied with all the conditions, representations 
and warranties required and imposed by the contract. ‘The 
above rule of pleading, in its application to actions on in- 
surance pokicies, is amply sustained by the greater weight 

of authority. 26 CaJ. 500, and cases there cited. Danvers 
View Mutsy. is’. COs, Vs, SChertz, Go Til. App. GoG; Phenix Ins. 


COM Vee OLOcKS, 40 Tile App. 64. 
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Appellant next contends that the lower court erred 
in sustaining the general demurrer to its second and third 
special pleas, Said pleas as we have now decided, not amount- 
ing to the general issue, must be examined to determine if they 
are in substance sufficient to set up the affirmative defense 
of breach of the answers contained in the application. It will 
be observed that the second plea alleges in general terms that 
the application of the insured contains false and fraudulent 
misrepresentations, and that the third plea, also in general 
terms, alleges that the insured, being the agent of the appel- 
lant, wilfully concealed mattcrs inconnection with his health 
at the time of signing the application. Some of the main 
reasons for the rule requiring the filing of the special plea 
have been herein stated. To obtain the object and purpose of 
such rule, a special plea must necessarily be informative in 
the sense that it must allege facts, and not merely gvneral 
allegations and conclusions of the pleadere In this case the 


second plea alleges that the application of the insured contains 


Ale: 


- =} 
Ig 
i 





17s ban 
i 
rt. 
in 
) . 
ne) : 
: 
‘ 
' 
a 
* 
My 
, 
v 
f 
j 7 
: ts 
eee , 
: . 
i iF 


ey 
Pados 














« 

ee 

. oa 

i, moe 
ota 

tp » f 

te he 

i ted 
it 7 
pres 








Ry 2 
dee 
g tees 
Pres. 
& ey 
Low 
av ty 
» i 
ys 
a 
1% 
ce a 
« ie 
‘ oe 


yay) rt 








“to 








false and fraudulent material representations which were made 
by the. insured knowing them to be false and fraudulent. The 
third plea alleges that the insured wilfully concealed mater~ 
ial matter in connection with his: health at the time he signed 


the application “and which representations were then and there 
falsely and fraudulently made", the insured knowing them to 


be false and fraudulent. When fraud in pleaded, there must 
be specific allegations setting out the facts upon which the 
Claim of fraud rests, and not merely the cenclusions of the 
pleader. People v.» Omen, 290 Ill. 593; and a demurrer does 
not admit fraud where the pleading demurred to does not aver 


— 


such facts as amount to fraud, fandschneider v. Wanschneider, 
282 Ill. 286. The second and third pleas do not set cut facts 
showing a breach of any of the representations contained in the 
application and the pleas were therefore subject to general 
demurrer. Atlas Ins. Co. v. Robinson, 94 Ark. 390, 127 S.J. 
496; 35 C.J. 88; Norwich Union F.Ins; Soc. ve Prude, 156 Ala, 
565, 46 S. Rep.o74. 

The policy provides that no statement shall avoid 
the policy or be used in defense unless it is contained in the 
application. Tro: third plea does not state that any answer 


pplication is untrue. “Fraud may 


10) 


made by the insured in the 
be predicated upon the superession of truth but breach of 
warranty must be based upon the affirmation of something not 
true." Burnett v. Union Distilling Co. 90 Ill. App. 299, quo- 
ting from Dillebar v. Home Le Ins. Co. 69 N. Y. 256, 25 Am. 
Rep. 182.4 

Appellant also assigns as error the refusal of the 
trial court to permit the appellant to introduce evidence, as 
alleged in the first and fourth special pleas, that the first 
premium on the policy had not been paid and that the policy 


was not delivered to the insured, but merely placed in his 
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possession, and not tc be effective, until the first premium 
is paid. Our Supreme Court has decided that an insurance 
company, on the ground of public policy, will be estopped to 
prove, for ths purpose of avoiding the contract of insurance, 
thet the premium acknowiedged in the policy to have been paid, 
was not, in fact, paid. Teutonia Life Ins. Co. v. Anderson, 
77 T1ll, 384, As the general issue and neithur of the said 
special picas are verified as required by Scetion 52 of the 
Practice Act, the Appellant could not deny the execution and 
delivery of the policy as is alleged in the declaration. 
Helbig v. Citizens Ins. Co. 234 Til. 251. In the case of 
Bippus Ve Vatl, 2350 ill. App. 635, the defendant filed a veri- 
fied plea, setting up that the note sued on was not executed by 
him. This Court held that the plaintiff was, by reason of the 
filing of the plea required to make proof of the delivery of 
the note. The Bipous case is explained in Woodlawn Trust & 
Savings Bank ve. Donaho, 259 Ill. App. 158. In support of both 
propositions announced in this paragraph the court cites, Gary 
Nate Dire Ine, Ce. vs McQuaid, (Ind. App.) 158 Ne. Rep. S53; 
Penn. Mut Life Ins, Go. v. Norcross (Ind.Sup.) 72 N.E, 152. 

The triel court directed a verdict in favor of the 
appellee at the close of the evidence, and we are of the opinion 
that this action of the Court was correct. The verdict and 
judgment are for $2000.00, the amount of the policy, and the 
judgment is affirmed. 


Not to be reported. 
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